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Justice Terry N. Trieweiler delivered the opinion of the Court.

On Septenber 9, 1994, Donald R Sage filed a petition for
habeas corpus in the District Court for the Third Judicial District
in Powell County in which he alleged that the Mntana Board of
Pardons (Board) had inproperly denied him parole. Following a
hearing on Sage's petition, the District Court issued an opinion
and order in which it concluded that, although the Board had not
abused its discretion when it denied Sage parole, it had violated
Sage's right to due process when it denied him the opportunity to
personal | y appear at his parol e hearing. The court therefore
ordered the Board to conduct another hearing at which Sage could be
personally present. The Board appeals the District Court's
conclusion that it violated Sage's right to due process. W affirm
the order of the District Court.

The issues presented on appeal are:

1. Did the District Court have subject natter jurisdiction,
pursuant to a wit of habeas corpus, to determ ne whether Sage's
right to due process was violated when he was denied the
opportunity to personally appear before the Mntana Board of
Par dons?

2. Did the District Court err when it concluded that Sage's
right to due process had been viol ated when he was denied the
opportunity to personally appear at his parole hearing?

FACTS
In March 1982, Donald Sage was convicted by a jury of the

crime of nitigated deliberate hom cide. Sage was sentenced to



forty years in the Mntana State Prison, and an additional five
years to be served consecutively for the use of a deadly weapon in
t he conm ssion of the offense. He was designated a dangerous
of fender for purposes of parole.

Sage was living at the Geat Falls Pre-Release Center when he
became eligible for parole in 1993. The Board of Pardons schedul ed
Sage's initial parole hearing for Novenber 29, 1993. Prior to the
hearing, the Board appointed its executive secretary to interview
Sage. At the interview, Sage had the opportunity to present oral
testinony and have other w tnesses testify on his behalf. He was
al so asked whether the information contained in his parole file,
including his offense and his sentence, were correct.

Followng the interview, the executive secretary prepared a
recommendati on for the Board regarding Sage's application for
parol e. Sage was advised of this recomendation.

The Board of Pardons considered Sage's parole application at
its monthly parole hearing in Deer Lodge on Novenber 29, 1993.
Sage was not present at this hearing. The record does not disclose
whet her he requested and was denied the opportunity to be present.
Instead, the information about Sage's parole application was
presented to the Board by the executive secretary. After
considering all of the information before it, the Board denied
Sage's parole application.

On Septenber 9, 1994, Sage filed a petition for wit of habeas
corpus with the Third Judicial District Court in which he alleged

that the Board of Pardons had inproperly denied him parole. In his



petition, Sage maintained that the Board had denied his right to
due process guaranteed by the Fourteenth Amendnent to the United
States Constitution when it denied him the opportunity to
personal | y appear before the Board. Fol |l owi ng a hearing, the
District Court issued an opinion and order in which it concluded
t hat although the Board had not abused its discretion when it
denied parole, the Board had violated Sage's right to due process
by failing to allow himto personally appear before the Board. The
court therefore ordered that another hearing be held at which Sage
coul d appear before the Board.
| SSUE 1

Did the District Court have subject matter jurisdiction,
pursuant to a wit of habeas corpus, to determ ne whether Sage's
right to due process was violated when he was denied the
opportunity to personally appear before the Mntana Board of
Par dons?

On appeal, the Board of Pardons asserts that Sage's alleged
due process violations fall outside the paranmeters of habeas corpus
relief and that therefore the District Court |acked subject natter
jurisdiction to consider the issue. Section 46-22-101, MCA
provides in relevant part:

(E]very person inprisoned or otherw se restrained of

liberty within this state nay prosecute a wit of habeas

corpus to inquire into the cause of inprisonnent or
restraint and, if illegal, to be delivered fromthe

i nprisonnent or restraint.

Habeas corpus is available to challenge the legal sufficiency of

the cause for incarceration. This Court has held, however, that



habeas corpus relief is not available to determ ne whether other

constitutional rights have been viol ated. Gates v. Missoula County Comm 'rs

(1988), 235 Mont. 261, 7466 P.2d 884.

Sage maintains that the Board waived this issue of subject
matter j uri sdiction by failing to raise it during the District
Court proceedings and therefore should not now be permtted to
raise it on appeal. It is a well-settled principle of |aw,
however, that |lack of subject matter jurisdiction cannot be waived,
and may be raised at any stage of a judicial proceeding by a party

or suag sponte by the court. ODonnell v, Ryans, I nc. (1987), 227 Nont. 48,
49, 736 Pp,2d 965, 966; Statev. Davis{1984), 210 Mnt. 28, 30, 681 p.2d

42, 43.

Sage further asserts that the District Court did have subject
matter jurisdiction to decide by wit of habeas corpus whether his
right to due process had been violated. Sage nmaintains that he had
a right to due process, based on a liberty interest in parole
pursuant to § 46-23-201, MCA {1%81), which was violated by the
Board when it did not allow him to personally appear before the
Board at the parole hearing and ultimately denied his parole
application.

We conclude that the alleged deprivation of Sage's right to
due process is directly related to whether the cause of his
continued incarceration is or is not illegal, and therefore it
falls within the paraneters of § 46-22-101, MCA. W therefore hold
that the District Court did have subject matter jurisdiction to

determ ne whether Sage's right to due process was violated.



| SSUE 2

Did the District Court err when it concluded that Sage's right
to due process had been violated when he was denied the opportunity
to personally appear at his parole hearing?

In this case, the D strict Court concluded that the Board of
Pardons had violated Sage's right to due process by denying him the
opportunity to personally appear before the Board during his parole
hearing. We review a district court's conclusion of law to
determ ne whether the court's interpretation of the law is correct.

Carbon County v. Union Reserve Coal Co.{1995), 271 Mont. 459, 469, 898 P.2d

680, 686.
In 1982, when Sage was convicted and sentenced, § 46-23-201,

MCA (1981}, provi ded:

(1) Subject to the following restrictions, the
board shall release on parole by appropriate order any
person confined in the Mntana state prison . . when in
its opinion there is reasonable probability that the
prisoner can be released w thout detriment to hinself or

to the community

(2) A parole shall be ordered only for the best
interests of society and not as an award of clenency or
a reduction of sentence or pardon. A prisoner shall be
pl aced on parole only when the board believes that he is
able and wlling to fulfill the obligations of a

| aw-abiding citizen.
| N Board of Pardons v. Allen (1987}, 482 U S. 369, 381, the United States
Supreme Court held that the mandatory |anguage of § 46-23-201, MCA,
creates a liberty interest in parole release that is protected by

the Due Process Cause of the Fourteenth Amendnent. Speci fically,

the Court deternmined that "the Montana statute uses mandatory

| anguage ('shall') to 'creat[e] a presunption that parole release



wll be granted” when the designated findings are nade." Allen,
482 U.S. at 377-78 (footnote omtted) (interpreting § 46-23-201,
MCA (1985), which is identical to the 1981 version of the statute
under consideration here) .* |In this case, although the Board does
not contest that § 46-23-201, MCA (1981), creates a liberty
interest in parole, the Board challenges the District Court's
concl usion that Sage was not accorded the mniml due process
required before denying that liberty interest. In particular, the
Board nmmintains that the District Court erred when it concluded
that due process requires that a parole applicant be afforded a
personal appearance in front of the Parole Board. The Board
contends that its practice of authorizing a hearings officer to
conduct a parole eligibility interview satisfies mniml due
process requirenents.

It is well established that "due process 'is flexible and
calls for such procedural protections as the particular situation
demands . ' " Greenholtz v. Inmates of the Nebraska Penal and Correctional Complex {19 7 9,
442 U.S. 1, 12 (quoting Morrisseyv. Brewer (1972), 408 U. S. 471, 481).
Thus, v"the process that is due in any given case varies according

to the factual circumstances of the case and the nature of the

interests involved."  Bensonv Scott (7th Cir. 1984), 734 F.2d4 1181,

1185. The process provided, however, should "mnimze the risk of

erroneous decisions. . [Tlhe quantum and quality of the process.

1 The mandatory |anguage of § 46-23-201, MCA, which created
a liberty interest in parole was anmended by the Legislature in
1989. Therefore any prisoner sentenced after 1989 does not have a
constitutionally-protected liberty interest in parole.
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due in a particular situation depend upon the need to serve the

purpose of minimizing the risk of error.” Greenholtz 442 U.S. at 13.

Al though a prisoner has a liberty interest in parole release,
it is well established that a parole eligibility hearing is not
subject to all the due process protections of an adversary

pr oceedi ng. See, e.g., Fardellav, Garrison (4th Cir. 1982) , 698 F.2d 208,

212. However, although the United States Supreme Court has
recognized that due process in the context of parole does not
require "repeated, adversary hearings," the Court has required, at
m nimum that the prisoner be provided an opportunity to be heard
and a witten statement explaining why he was denied parole.

Greenholtz, 442 U.S. at 14, 16. In Greenholtz, the Suprenme Court

exam ned the parole procedure in Nebraska and noted wth approval
that an inmate in Nebraska's prison system is pernmtted to appear
before the Board at a yearly hearing and present letters and

statements on his own behalf. Greenholtz , 442 U. S. at 15.
Wiile it is true that the Court in Grenholtzdid not directly

address the issue of whether due process requires an opportunity to
personal |y appear before the Board, * its approval of the procedure
provided in Nebraska was couched al nost exclusively in terns of the
parole applicant's opportunity to personally appear. For exanpl e,
the Court stated that:

At the Board's initial interview hearing, the inmate is
permtted to appear before the Board and present letters

>The Court noted that personal appearances were already
allowed in Nebraska and that therefore the necessity of that
opportunity was not an issue. Greenholtz , 442 U.S. at 16, fn. 8.
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and statements on his own behalf. He is thereby provided
wth an effective opportunity first, to insure that the
records before the Board are in fact the records relating

to his case; and second, to present any special
consi derations denonstrating why he is an appropriate
candi date for parole. Since the decision is one that

nmust be nade largely on the basis of the inmate' s files,
this procedure adequately safeguards agai nst serious
ri sks of error and thus satisfies due process. cr.
Richardson v. Perales, 402 U. S. 389, 408 (1971} .

. . The Nebraska procedure affords an opportunity
to be heard, and when parole is denied it inforns the
inmate in what respects he falls short of qualifying for
parole; this affords the process that is due under these
ci rcunst ances. The Constitution does not require nore.

Greenholtz , 442 u.s. at 15-16 (footnote omtted)

It is reasonable, therefore, to infer from the Greenholtz opi ni on

that the opportunity of a parole applicant to appear before those
entrusted with the subjective responsibility of passing judgment on
his or her application is an inportant element of the due process
to which the applicant is entitled.

Furthernore, when Sage was convicted and sentenced in 1982,
§ 46-23-202, MCA (1381}, provided:

(1) Wthin 2 nonths after his adm ssion and at such
intervals thereafter as it determnes, the board shall
consi der all pertinent information regarding each
prisoner, including the circunstances of his offense, his
previous social history and crimnal record, his conduct,
enpl oynent, and attitude in prison, and the reports of
any physical and nental exam nations which have been
made.

(2) Before ordering the parole of any prisoner the
board shall interview him

(Enphasi s added.) To inplement this statutory requirenent, the
Board adopted Rule 20.25.401, ARM which provided:

(1) An inmate will svstematically conme before the parole

board for an interview at the time fixed by law, usually up to
two nonths prior to the actual eligibility date




(2) Al interviews and hearings before the board
shall be conducted informally under the direction of the

chai r man. The board may limt the length of the
interviews or hearings in order to accomnmodate its
schedul e.

(Enphasi s added.)

Based on the plain |anguage of both § 46-23-202, MCA (1981),
and Rule 20.25.401, ARM an inmate who is eligible for parole is
clearly provided the right to personally appear at an interview
before the Parole Board prior to the Board' s decision to grant or
deny the application for parole. The Board contends that Mntana's
statutory schene, however, permts it to delegate its personal
interview responsibility to an appointed hearings officer. The
Board cites § 46-23-104(4), MCA {13981), which provi des that:

The board may designate one of its nenbers, one of

its staff menbers, or any other adult correctional
releasing authority to conduct interviews relative to:

(a) parole eligibility;
(b) plans for release on parole; or
(c) revocation hearings.

The Board's interpretation of § 46-23-104(4) would create a
contradiction between that statute and the |anguage of § 46-23-202,
MCA, and its own adnministrative rule, which requires an infornmal
interview "before the parole board® which nust be "conducted
under the direction of the chairman" of that Board. Rul e
20. 25. 401, ARM However, nothing in § 46-23-104(4), MCA, suggests
that the staff interview provided for is in lieu of other
interviews required by § 46-23-202, MCA, and the Board's
adm ni strative rul es. Furthernore, we conclude that an

interpretation which relieves the Board of its duty to personally

interview an inmate would unconstitutionally deny the inmate his
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right to due process guaranteed by the Fourteenth Amendment to the
U S. Constitution, and independently by Article II, Section 17, of

the Montana Constitution, by denying him an opportunity to be heard

by those who wi Il decide the merits of his application. See, e.g.,
Greenholtz, 442 U. S. at 16. It is our duty to construe statutes,
where possible, in a manner that wthstands constitutional

scrutiny. State v. Martel (1995), 273 Mont. 143, 148, 902 r.2d 14, 17.

Therefore, we interpret § 46-23-104(4), MCA (1981), to permt
the Board to designate one of its nmenbers, one of its staff
members, or any other adult correctional releasing authority to
conduct a prehearing interview of an inmate relative to parole
eligibility for the purpose of assisting the Board and expediting
the hearing process. However, the prehearing interview does not,
and cannot substitute for the applicant's constitutional right to
personal |y appear before the Board.

To ignore the inportance of an inmate's opportunity to appear
before those who will personally decide the nerits of his or her
parole application is to ignore the subjective nature of the
decision and the statutory requirenent that those vested with such
responsibility possess specific qualifications. As the U 'S Suprene

Court noted in Greenholtz, 442 U. S. at 13:

[TThe Parole Board's decision as defined by Nebraska's
statute is necessarily subjective in part and predictive
in part. Like most parole statutes, it vests very broad
di scretion in the Board. No ideal, error-free way to
make parol e-rel ease decisions has been devel oped

Furthermore, § 2-15-2302(2), MCA, sets forth very specific

educational and vocational background requirenments for those vested

11



with the exercise of such broad discretion. To permt del egation
of the personal interview to a paid staff nenber would defeat the
purpose of those statutory requirenments and necessarily render
intelligent and responsible exercise of the Board's broad
discretion nmore difficult.

We hold that conpliance with § 46-23-202, MCA (1981), which
provides that the Board nust personally interview an inmate prior
to his release on parole, is necessary to satisfy the mninum due

process requirenments set forth in Greenholtz, 442 U.S. 1, and as

i ndependently required by Article I, Section 17, of the Montana
Constitution. The requirenment of a personal interview provides the
necessary opportunity for an inmte to verify or refute the
accuracy of the Board's accunul ated records and to present any
speci al considerations which mght denonstrate why he or she is an
appropriate candidate for parole. Such a procedure is clearly
necessary to the purpose of mnimzing the risk of error in a

parole eligibility determ nation. Greenholtz, 442 U. S. at 13.

We therefore affirm both the District Court's conclusion that
it had jurisdiction to determ ne whether Sage's right to due
process was violated, and the court's conclusion that the Board had
violated Sage's right to due process when it denied him the
opportunity to personally appear at his parole hearing. W hold
that due process requirements of both the federal and state
constitutions, and the clear mandate of § 46-23-202, MCA (1981),

conpel the Board of Pardons to personally interview a parole-

12



eligible inmte, who has a liberty interest in parole, at the tine

fixed by |aw

us ice

W concur:

Chi ef Justice

7 £

Y btliase B

Justi ces
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Justice W WIIliam Leaphart, specially concurring.

| concur in the Court's conclusion that a defendant has a due
process right to personally appear before the Board for a personal
I nterview In addition, | would point out that the public as well
has a very conpelling interest in requiring that an inmate not be
rel eased on parole without first wundergoing a face to face

interview with the Board.

Uit Dot

Justide
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Justice Charles E. Erdmann dissenting.

| join the majority's opinion on Issue 1. |  respectfully
di ssent, however, on |ssue 2.

The mpjority concludes that Sage not only has a statutory
right to personally appear before the Board, but also that his
constitutional right to due process was violated when he was denied
the opportunity to personally appear before the Board upon his
parole application. The ngjority reaches this conclusion by first
applying a narrow statutory analysis to § 46-23-202, MCA (1981),
which effectively ignores the remaining statutory schenme as set
forth by the Mntana Legislature. The nmmjority then changes tack
and undertakes an expansive constitutional anal ysis involving
Geenholtz v. Inmates of Nebraska Penal and Correctional Conplex

{1979), 442 U S. 1. The nmajority relies on Geenholtz to resolve

i ssues which the United States Supreme Court explicitly declined to
address in that case.

W have consistently held that when several statutes apply to
a given situation, if it is at all possible, a construction is to
be adopted as will give effect to all. Gty of Bozeman v. Racicot
{1992), 253 Mont. 204, 208-09, 832 Pp.2d 767, 769; Schuman V.
Bestrom (1985), 214 Mont. 410, 415, 693 P.2d 536, 538; § |-2-101,
MCA.

It is good statutory construction |aw that where one

part of the |law deals with a subject in general and

conprehensive terns, while another part of it deals in a

more nminute and definite way, the two parts should be

read together and, if possible, harnonized, wth a view
to giving effect to a consistent |egislative policy.
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Schuman, 693 p.2d at 539.

Contrary to the statutory arguments presented by the mgjority,
I am not convinced that the Board's use of its executive secretary,
Craig Thonmas, to conduct the parole eligibility interview, or
Sage's failure to personally appear before the Board, violated any
statutory provisions. Thomas was designated by the Board to
conduct Sage's parole eligibility interview Section 46-23-104{4),
MCA {(1981), provides that:

The board may designate one of its menbers, one of its

staff nmenbers, or any other adult correctional releasing

authority to conduct interviews relative to:

(a) parole eligibility;

(b) plans for release on parole; or

{c) revocation hearings.
Thomas serves as the Montana Board of Pardon's Executive Secretary,
which is a position defined as a "staff nmenber" by Rule
20.25.101(2), ARM Thus § 46-23-104(4), MCA (1%81), allows the
Board to del egate the prisoner's interview, as provided for in
§ 46-23-202, MCA (:981), to Thomas as a "staff nenber." The
Board's wutilization of Thomas to conduct the parole eligibility
interview was therefore clearly within statutory constraints.

The majority glosses over § 46-23-104(4), MCA ({1981), by
inferring that the Board' s authority to designate an individual
under this section is limted to a "pre-hearing interview" The
plain |anguage of this section sinply does not limt the interview

which may be conducted by a designated individual to a pre-hearing

i ntervi ew. Section 46-23-104{(4), MCA {1981), refers to interviews

relative to parole eligibility, which is exactly what is at issue
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in this case and includes the interview which is provided for in
§ 46-23-202, MCA (1981).

In addition, the nmajority asserts t hat interpreting
§ 46-23-104(4), MCA (1981), to apply to § 46-23-202, MCA (1981},
creates a contradiction between that statute and the |anguage of
the Board's admnistrative rule which requires that an inform
interview "before the board" 'shall be "conducted . under the
direction of the chairman" of that Board. Rule 20.25.401, ARM W
have recognized that the Legislature, in enacting law, is presuned
to have know edge of the existing |aw. Bl yt he v. Radioneter
Anerica, Inc. (1993), 262 Mnt. 464, 866 P.2d 218. The sane role
can be applied to an admnistrative agency when adopting rules, as
rules which conflict with statutory requirenents are invalid.
Section 2-4-305(6), MCA; Taylor wv. Taylor (1995), 272 Mnt. 30, 36
899 Pp.24 523, 526. Wien Rule 20.25.401, ARM was adopted by the
Board, § 46-23-104(4), MCA, was in effect and we can presune the
Board was aware of its provisions. The rule nust therefore be
construed in light of § 46-23-104(4), MCA which allows a
designated individual to conduct parole interviews. There sinply
is no contradiction between the statutory scheme and the
adm ni strative rule.

Furthernore, the 1981 parole eligibility statutory schene
provides that the Board shall be required to hear oral statenments
from all persons desiring to be heard. Section 46-23-204, MCA

{(1981), provides:
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The board shall be required to hear g¢ral statenents from

all persons desiring to be heard before the board, and

Tt Doard shall mave he power Lo ‘regulaie procedure at

all hearings.
(Enmphasi s added.) It cannot be disputed that the |anguage, "all
persons desiring to be heard" includes parole applicants,
particularly given the right to be represented by counsel. The
record does not reflect that Sage exercised his statutory right to
be personally present at a hearing before the Board under this
section by requesting or expressing a desire to nake an oral
statement before the Board. Thus, | would determine that Sage's
personal appearance at his interview was sufficient to neet the
statutory requirements.

The majority next asserts that Sage's constitutional right to
due process was violated when his personal appearance was before an
i ndi vi dual designated by the Board and not before the Board itself.

The majority argues that it is reasonable to infer from G eenholtz,

442 U.S. 1, that the opportunity of a parole applicant to appear
before the Board itself is an inportant element of the due process
to which the applicant is entitled. The nmjority, however,
concedes that the United States Suprene Court did not directly

address this issue in _Geenholtz since a personal appearance before

the board is a statutory requirement in Nebraska. Its reliance on

Geenholtz for this proposition is thus msplaced. The United

States Suprene Court stated that due process requires that the
inmate be provided with an effective opportunity to insure that the

records before the Board are in fact the records relating to his
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case and that he be provided with the opportunity to present any
special considerations demonstrating why he 1is an appropriate
candidate for parole. Greenholtz, 442 U.S. at 15.

In this case, Sage was provided with a personal parole
eligibility interview and was provided the opportunity to request

a personal hearing before the Parole Board under the provisions of

§ 46-23-204, MCA (1981). He had the opportunity to correct the
record relating to his case. He was allowed to present oral
testimony and have other witnesses testify on his behalf. The

Board considered the pre-parole investigation report, written
statements, and Thomas's recommendation. Because he was afforded
these opportunities and was provided with a written statement
setting forth the reasons for the Board's denials of parole, Sage
was provided with due process, as required by both the Montana and
United States Constitutions, and there was no deprivation of a
constitutionally protected interest.

I would reverse the District Court on thi

Justlce

Chief Justice J. A. Turnage and Justice Karla M. Gray join in the

(o, ey <
7

foregoing dissenting opinion.

Chief Justic
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