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Justice Fred J. Weber delivered the Opinion of the Court

This is an appeal from a decision of the Eighth Judicial
District Court, Cascade County granting judgnent in favor of
Jeffrey Kreger and Lea Ann Kreger for reasonable attorney's fees
and costs incurred. W reverse.

We restate the issue on appeal:

Did the District Court err when it ruled Jeffrey and Lea Ann
Kreger did not waive their rights to termnate a |ease for Daniel
and Christina Francis' breach of the terms of the |ease when
Jeffrey and Lea Ann Kreger accepted full payment of rent?

On August 1, 1993, appellants, Daniel Francis and Christina
Francis (Renters) entered into a witten rental agreenment with
respondents, Jeffrey Kreger and Lea Ann Kreger (Landlords). The
| ease was for a term of six nonths and included the foll ow ng
provi si on:

9. W agree to obtain renters insurance for all property
| eased to us before noving into prem ses.

Renters applied for and obtained a policy of renters insurance
on their belongings at the rented address. The policy of renters
I nsurance was subsequently cancelled by the insurance conpany,
effective October 1, 1993, because the Renters had a bad credit
rating. Renters were unable to obtain further coverage.

On Cctober 1, 1993, Landlords sent to Renters a 30 day Notice
to Quit and Notice Termnating Rental Agreenent which referenced
the fact Renters were unable to obtain renters insurance as

required by Section 9 of the Lease Agreenent. The Landl ords sent



another notice to Renters on Cctober 16, 1993, in the event the
prior notice was prenature given that Renters had until the end of
the day, OCctober 1, 1993, before their coverage termnated.
Renters refused to vacate the premises at the end of the 30 day
period. So, Landlords filed a cause of action for possession in
the Justice Court.

Landl ords accepted $600.00 on or about the first day of each
month the Renters remained in possession -- COctober, Novenber and
Decenber of 1993. Renters vacated the prenm ses at the end of
Decenber 1993, after the first trial in Justice Court.

The Justice Court ruled in favor of the Landlords and awarded
costs and attorney's fees in the anmount of $452.50 to the
Landl or ds. Renters appealed to District Court and a de novo bench
trial was conducted on June 14, 199%4. On June 28, 1994, the
District Court entered judgnment for Landlords and against Renters
concl udi ng acceptance of the monthly rent from Renters by Landl ords
did not waive Landlords' right to termnate the Rental Agreenent
for the Renters' failure to obtain renters insurance. The D strict
Court awarded costs and attorney's fees to Landl ords.

Fromthe District Court's June 28, 1994 decision, Renters
appeal .

Did the District Court err when it ruled Jeffrey and Lea Ann
Kreger did not waive their rights to termnate a |ease for Daniel
and Christina Francis' breach of the ternms of the |ease when
Jeffrey and Lea Ann Kreger accepted full payment of rent?

The District Court found that the rent was paid current as of



the date the Renters vacated the prem ses. The court concluded the
following as a matter of |aw

3. Acceptance of the monthly rent from Tenants [Renters]

by the Landlord did not waive their right to termnate

the Rental Agreenent for the Tenants' [Renters'] failure

to obtain Renters Insurance. Acceptance of the paynent

of rent is a waiver of a claimed breach of a Rental

Agreement, only if that clainmed breach is the nonpaynent

of rent. Section 70-24-423, MCA

The court's interpretation of § 70-24-423, MCA, is at issue.
Section 70-24-423, MCA states the follow ng:

Wai ver of landlord's right to termnate for breach

Acceptance by the landlord of full paynent of rent due

wi th know edge of a tenant's default or acceptance by the

landlord of a tenant's performance that varies from the

terns of the rental agreement constitutes a waiver of the

| andl ord's right to terminate the rental agreement for

that breach unless otherwise agreed after the breach has

occurred. The acceptance of partial paynment of rent due

does not constitute a waiver of any right.

Renters point out Landlords accepted full, current nonthly
rental paynments from Renters for three nonths after the expiration
of the renters insurance policy. Renters allege there was never an
arrearage of rent and there was never any understanding other than
that the payments were made for the current nonth's rent. Renters
argue the plain language of § 70-24-423, MCA, provides acceptance
of rent constitutes a waiver of any breach known to the |andlord
Here, Landlords knew Renters' breached Section 9 of the |ease prior
to accepting rent. Therefore, Landlords waived this breach when
they accepted full payment of rent and, thus, had no basis to evict
Rent er s.

Renters conclude the District Court erred in awarding costs

and fees to Landlords because Landl ords had no grounds to bring an



eviction suit against Renters. Renters request this Court reverse
the District Court's judgnent and award costs and fees to Renters.

Landl ords argue they did not waive any breach by accepting the
rent due and the District Court came to the correct conclusion of
law. At no tine did they agree the provision of renters insurance
was wai ved. Landl ords contend all of their conduct indicates they
did not accept the varied performance of the Renters and that they
intended to treat the varied performance as a default.

Landl ords argue, according to Renters' analysis, all |andlords
must refuse paynent of rent or else they forgo renedies for a
breach. Additionally, Landlords contend that a proffered paynent
of rent must be accepted by the |andlord under the landlord s duty
to mtigate danmges.

Qur standard of review of the District Court's conclusion of
law is to determine if the District Court's interpretation of the
law is correct. Steer, Inc. v. Departnment of Revenue (1990), 245
Mont. 470, 474-475, 803 p.2d 601, 603-604.

We have held, r"where the |anguage of the statute is plain,
unanbi guous, direct, and certain, the statute speaks for itself."
State ex rel. Palnmer v. Hart (1982), 201 Mnt. 526, 530, 655 P.2d4
965,  967. The | anguage of § 70-24-423, MCA, is clear --
"[a] cceptance by the landlord of full payment of rent due with

knowledge of a tenant's default . . . constitutes a waiver of the

landlord's right to termnate the rental agreement for that breach.

it (Enphasis added.) W cannot insert limting |anguage where

none exists. Section |-2-101, MCA; Palner, 655 P.2d4 at 969.



Landl ords accepted the rent on the first day of the nonth to
which it would be applied. W hold that, for each nonth where
Landl ords accepted full rent, Landlords waived their right to
termnate the lease for failure to obtain renters insurance.
The District Court's interpretation of § 70-24-423, MCA was
i ncorrect. We conclude the District Court erred when it ruled
Landl ords did not waive their rights to termnate a | ease for
Renters' breach of its ternms when Landlords accepted full paynent
of rent.
Renters have requested costs and attorney's fees be awarded to
t hem Attorney's fees are awarded by statute or by contract.
Joseph Russell Realty Co. v. Kenneally (1980), 185 Mnt. 496, 505,
605 p.24d 1107, 1112. Neither the Lease/ Rental Agreenent nor
rel evant statute grants an award of attorney's fees to Renters.
Therefore, none will be awarded here.

The judgment awarding attorney's fees and costs to Landlords

is reversed.

We Concur:
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Justice Terry N Trieweiler dissenting.
| dissent from the mgjority opinion. I would affirmthe

District Court's conclusion that:

Acceptance of the payment of rent is a waiver of a
claimed breach of a Rental Agreenent, only if that
claimed breach is the nonpaynment of rent. Section
70-24- 423, MCA.

To conclude, as the mgjority has, that acceptance of rent
wai ves sonme breach other than nonpaynent of rent, will lead to
absurd results, is contrary to other provisions in the Landlord and
Tenant Act, and is obviously contrary to the intention of the
Legi sl ature.

The mgjority opinion refers to § |-2Z-101, MCA, selectively.
That section also provides that several provisions of a legislative
act are to be construed so as to give effect to all. Furt her nore,
§ 1-2Z-102, MCA, provides in part that "[iln the construction of a
statute, the intention of the legislature is to be pursued if
possi ble." The majority opinion satisfies neither of these
statutory directives.

In construing § 70-24-423, MCA, we nust look at all of its
terms and not isolate any particular phrase. Only by doing so can
t he obvi ous purpose of the statute be acconplished and absurd
results avoi ded.

When § 70-24-423, MCA, is examined in its entirety, and in the
context of the entire Landlord and Tenant Act, it is apparent that
the Legislature intended that a landlord's acceptance of

performance by a tenant in sone manner that deviated from the



literal requirements of the rental agreenent would constitute a
wai ver of the literal requirements. For exanple, if late paynents
are accepted, then |ate paynents cannot provide the basis for
termnation of the contract. However, precluding a landlord from
accepting rental payments as a condition to enforcing unrelated
terns of the contract, ignores that statutory requirement found at
§ 70-24-401(1), MCA, that a landlord has "a duty to mtigate
damages." It has the effect of punishing a |andlord tw ce where a
tenant breaches a rental agreenent in sone nanner other than by
nonpayment of rent.

For example, where rental property is repeatedly danaged by a
tenant, contrary to a contractual provision that it be maintained
in good condition, a landlord would have to forego future rental
paynents during the potentially lengthy time it may take to evict
the tenant for property damage. Not only does the landlord in that
situation sustain property damage, but also the income which may be
necessary to satisfy the landlord's own financial obligations wth
regard to the property. Surely, this was never the Legislature's
I ntention. Qoviously this result is contrary to the statutory
requirement that a landlord mtigate his or her danage. For these
reasons, | would affirmthe D strict Court's conclusion that
acceptance by the landlord of payment of rent waives a tenant's

default only when that default is based on failure to pay rent.
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Chief Justice J. A Turnage and Justice WIlliam E. Hunt, Sr., join
in the foregoing dissenting opinion.
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