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Justice Fred J. Wber delivered the Opinion of the Court.

Plaintiff Northwest Truck & Trailer Sales, Inc. (Northwest)
appeal s the order of the District Court of the Thirteenth Judicial
District, Yellowtone County, granting the notion of defendants
Roger W Dvorak and Patricia J. Dvorak (the Wraks) for an
extension of time to file their notice of appeal. W affirm

The sole issue for review is restated as follows:

Did the District Court err by granting the Dvoraks! notion to
extend the time for filing their appeal?

This appeal arises fromthe Wraks' failure to file their
notice of appeal from a judgnent within the thirty days prescribed
by Rule 5(a)(l), M.R.App.P. Nort hwest sued for a deficiency
judgnent stemming from the Dvoraks' breach of a contract to
purchase a 1987 Peterbilt truck. Judgment reflecting the jury
verdict and awarding the sum of $31,663.52 was entered in favor of
Nort hwest on OCctober 20, 1993.

On Novenber 22, 1993, a Mnday, the W raks filed their Notice
of Appeal appealing the judgnent and hand-delivered the sane to
Nort hwest's counsel. Unquestionably, this Notice of Appeal was
filed and served beyond the initial thirty-day period allowed by
Rule 5(a)(l), M.R.App.P. The thirty-day period for appeal ended on
the previous Friday, Novenber 19, 1993. On Novenber 23, 1993, the
Wor aks' counsel filed a notion to extend the time to file their
notice of appeal, along with their counsel's affidavit stating the
reasons for late filing. Counsel for the Wraks further stated in

his affidavit that this constituted neglect and asked that it be
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deened excusable neglect.

After a hearing on the notion to extend the tine for filing
the appeal, the District Court granted the Dvoraks! counsel's
nmotion on the basis of both good cause and excusable neglect. The
court noted that the question whether this constituted excusable
neglect was very close in this case, nonetheless concluding that
m scal endaring the appeal tinme constituted excusable neglect as
wel | as good cause, a l|esser showing than excusable neglect

Did the District Court err by granting the Dvoraks! notion to
extend the time for filing their appeal?

As a prelimnary matter, the Wraks contend that this is not
an appeal able order because it is not specifically set forth in
Rule 1, M.R.App.P. They have attenpted to insert this as an issue
for the Court to consider, but have failed to properly raise the
issue in a cross-appeal. However, in Sadowsky v. Cty of Glendive
(1993), 259 Mont. 419, 856 P.2d 556, we noted that a denial of a
notion for extension of tine to file an appeal is also not |isted
as an appeal able order and, therefore, Rule 1, M.R.App.P., On its
face prohibited the appeal in that case, which we then proceeded to
address on the nerits, stating as follows:

Because the denial of an extension of tinme to file a

notice of appeal is not sinply a mnisterial act, but is

a decision within the discretion of the district court,

we conclude that it would be unjust to deny the right of
appeal from such a decision. W therefore hold that the

denial of a . . . notion for an extension of the tine
allowed for filing a notice of appeal is an appeal able
order.

Sadowskv, 856 P.2d at 558. Rule 1, M.R.App.P., allows appeal "from

any special order nade after final judgment." W conclude this is
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such an order as was the order in Sadowskv.

We are presented with an issue of law which this Court has not
specifically addressed concerning the June 16, 1986 anendnment to
Rule 5(a)(l), M.R.App.P. (1985). That anmendnent added the
addi tional standard of "good cause® for extending time for filing
a notice of appeal by an additional thirty days beyond the original
thirty-day limt. See Rule 5(c), M.R.App.P. Prior to January 19,
1987, the effective date of that anendnent, only a show ng of
excusabl e neglect would permt an extension of time for filing an
appeal .

The 1986 amendnent was patterned after simlar changes in 1979
to Rule 4 of the Federal Rules of Appellate Procedure. Northwest
contends that this Court should follow the lead of the majority of
the federal circuit courts of appeal and interpret the rule to mean
that "good cause" only applies to notions made prior to the
expiration of the initial thirty-day period for filing a notice of
appeal . Northwest further argues that the "excusable neglect”
standard--a higher standard than good cause--applies to all notions
to extend the tine for filing a notice of appeal which are filed
after the expiration of the initial thirty-day period.

Northwest relies on the Nnth Grcuit decision in State of
Oegon v. Chanpion 1Int'l Corp. (9th Gr. 1982), 680 r.2d4 1300,
1301, (quoting Advisory Conmittee Notes to 1979 Amendnent to Rule
4(a) (5), Fed.R App.P.), which states:

The good cause |anguage was added to the Rule by a 1979

amendnent because the excusable neglect standard "never

fit exactly the situation in which the appellant seeks an

extension before expiration of the initial time."

4



In oreqon, the court applied the good cause standard only to
motions made during the initial thirty-day appeal period and the
excusabl e neglect standard only to notions filed after the initial
thirty-day period for appeal. We do not agree with the Ninth
Crcuit that these notions are so limted in application.

Further, the Ninth Grcuit decided another case wthin days of
the Oreo-on case which stated that a nmotion for an extension of
time, filed after the expiration of the original appeal tme could
be granted "only upon a show ng of excusable neglect or good
cause," citing the sanme Rule 4(a)(5), Fed.R App.P. see Sprout v.
Farnmers Ins. Exch. (9th Cr. 1982), 681 F.2d 587, 588. Bot h cases
were decided by three-judge panels and Chief Judge Browning sided
with the majority in both cases, with no nention made of the Svrout
decision in QOregon. See 16 Wight, MIller, Cooper & G essnman,
Federal Practice and Procedure: Jurisdiction § 3950 (1977 and 1994
Supp.) .

Not all federal circuit courts have agreed with the oOregoa
principle. In Scarpa v. Murphy (1st Cr. 1986), 782 ¥.2d4 300, 301,
the court stated:

. . . W regard the Oregon court's statenent that the
phrase "good cause" is applicable only when the notion is
filed before the time for filing the appeal has expired,
680 F.2d at 1310, as an unwarranted maiminag of the rule.
Plaintiff mstook the ground for his motion. The rule
expressly recognizes "good cause" as a basis for
extension both before and after the expiration of the
appeal time. There was no mstake by counsel, excusable
or otherw se. Rat her, there was inexcusable neglect by
the Post Office to take nore than five days . . . to
transmt an adequately addressed letter three nmles, and
no basis for charging counsel for failing to think that
nore mght be needed. The court should have given the
notion a practical neaning, cf. Foman v. Davis, 371 U.S.
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178, 83 s.ct. 227, 9 L.Ed.2d 222 (1962), as including
"good cause,” and should have found such.

Li ke the federal rule, the plain |anguage of Rule 5(c), M.R.App.P.,
does not support Northwest's argunent that we shoul d adopt the
reasoning of the majority of federal courts which require a
separate standard before and after the expiration of the initial
thirty-day tine for filing an appeal. W therefore decline to
adopt the rationale of those courts which restrict the application
of the good cause standard. W enphasize that Rule 5(c),
M.R.App.P., is clear on its face, providing that "The district
court, upon a show ng of excusable neglect or good cause, may
extend the time for filing a notice of appeal upon notion filed not
later than the 30 days after the expiration of the time prescribed
by Rule s(a)."

Moreover, this Court's former decisions have not so limted
the excusable neglect standard to motions filed after the initial
thirty-day period. In In Re the Marriage of Bahm (1987), 225 Mont.
331, 333, 732 p.,2d 846, 847 (citing Zell v. Zell (1977), 172 Mont.
496, 565 P,2d 311), the Court noted that a motion for extension
based on excusable neglect may be filed before or after expiration
of the first thirty days. Nort hwest has provided no persuasive
argunent for treating the good cause standard differently. In
fact, this Court has already applied the good cause standard in
Kizer v. Semtool, Inc. (1991), 251Mont. 199, 824 Pp.2d 229, a case
where the motion to extend the time for filing a notice of appeal
was filed after the initial thirty days expired. See also First
Security Bank of Havre v. Harnon (1992), 255 Mont. 168, 841 Pp.24d
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521.

In Kizer, Semitool sinmilarly had filed a nmotion to extend the

time for filing the notice of appeal one day after the initial
thirty-day period expired. The district court applied the good
cause standard to extend the tine for filing a notice of appeal
after the expiration of the initial thirty-day period. W t hout
di scussion, this Court held that Semtool's notice of appeal was
timely filed. Kizer, 824 p.2d4 at 231. W conclude the District
Court correctly followed prior case law interpreting Rule 5(c),

M.R.App.P. We further conclude that Rahm, Zell., First Security

Bank of Havre and Kizer support the better-reasoned view and

decline to overrule them

W next address the District Court's findings that both good
cause and excusable neglect were present in this case. Rule 5(c),
M.R.App.P., gives the district courts discretion to extend the tinmne
for filing a notice of appeal upon a finding of good cause or
excusabl e neglect. We therefore review these findings of the
District Court to determ ne whether the court has abused its
di scretion.

Good cause is a moe |iberal standard than excusable neglect
and the addition of that standard to Rule 5(c), M.R.App.P., in 1986
was intended to provide greater flexibility to the district courts
in reviewing notions for extending the tme for filing a notice of
appeal. Counsel for Dvoraks' affidavit included the followng as

reasons to support a finding of excusable neglect:
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3. The Dvoraks expressed their interest in filing this
appeal ever since the verdict was rendered. W
agreed that the Dvoraks would provide the costs of
the appeal in advance and that the appeal would be
filed when arrangenments for the paynent of costs
were nmade. | understood that this m ght nean |
would not file the apFeaI until near the end of the
period to appeal. al ways understood that the
Dvoraks intended that the appeal be filed in a
tinely manner.

4. | was served with the notice of entry of judgnent
in this case late in the day on Cctober 20, 1993.
The service was by hand.

5. | was very busy that day and just accepted the
notice w thout calendaring it at that tine. I
calendared it the next day.

6. | incorrectly calendared the deadline for filing
the notice of appeal for Novenber 22, 1993, for the
followi ng reasons:

a. One day delay in calendaring resulted from the fact
that the notice was received late in the day.

b. The notice was hand-delivered rather than the [si c]I
served by mail, which would give an additiona
three days in which to file the appeal. | wusually

receive notices by mail rather than by hand.
C. | inadvertently viewed 30 days as a nonth, which

would allow until Novenber 22, 1993 to file the
notice of appeal.

The District Court concluded as follows:

Here the Court concludes that the show ng nade by
def endants woul d constitute good cause to extend the tinme

for filing notice of appeal. Wiet her such showing is
sufficient under the excusable neglect standard is nore
difficult. The Court recognizes that the federal cases

have interpreted excusable neglect strictly. Extensions
for excusable neglect are normally only granted in
exceptional cases where injustice would otherw se result.
It may be found when unpredictable events affect the
delivery of a notice of appeal such as uncontrollable
delays in delivery of mail and illness of counsel.
However mere ignorance of the law or the rules is not
considered to be excusable unless the failure has been
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caused by a plausible msconstruction of the rules. The
burden is on the party denonstrati ng excusability. In
the federal cases excusable neglect will not be %{ound
"when the failure to tinmely file an appeal is caused by
pal pabl e oversight, admnistrative or clerical errors by
the attorney or the attorney's staff, an attorney's busy
schedule, or deliberate strategic decisions. . .m, 9
More's Federal Practice q 204.13 [1.-3] p. 4-107.

It would be difficult to excuse a mistake nade by
reason of an addition of three days when service was not
acconpl ished by mailing but by personal service. Is it
an_admnistrative or clerical error to count OCctober as
a 31 day nonth instead of a 30 day nonth, and attenpt to
excuse that neglect within the rules? Wthout question
it would be a very close case. The Court concludes in
this very close case that it wll find such
m scal endaringto constitute excusable neglect as well as
ood cause. The Court feels inpelled to add that it is
ifficult not to consider the fact that the notice of
appeal was only filed one business day |ate.

We agree with the District Court that this is a very close case.
In McCormck v. MCormck (1975), 168 Mnt 136, 139, 541 p.2d

765, 766, this Court discussed the excusable neglect standard,

noting that district courts should be permtted to extend tine in

cases where injustice would otherwise result. In MCormck, the

Court restated the rule in Mntana which is that each case nust be
determned on its own facts and when the notion is pronptly made
and is supported by a showi ng which |eaves the court in doubt or on
which reasonable mnds mght reach differing conclusions, doubt
should be resolved in favor of the motion. MCornmick. 541 p,2d at
767.

The Third Circuit in Consolidated Freightways Corp. of Del. v.
Larson (3rd Cr. 1987), 827 F.2d 916, 919, has stated that a
t houghtful analysis of the issue requires, at a mninum that the

following factors be weighed and bal anced: (1) whether the



i nadvertence reflects professional inconpetence such as ignorance
of the rules of procedure, (2) whether the asserted inadvertence
reflects an easily manufactured excuse incapable of verification by
the court, (3) whether the tardiness results from counsel's failure
to provide for a readily foreseeable consequence, (4) whether the
i nadvertence reflects a conplete lack of diligence, or (5) whether
the court is satisfied that the inadvertence resulted despite
counsel's substantial good faith efforts toward conpliance.

A recent decision of the United States Supreme Court provides
further guidance concerning factors to consider in determ ning
excusabl e negl ect. In Pioneer Inv. Services Co. v. Brunsw ck
Associates Ltd. Partnership (1993),  , US _ , 113 S. . 1489,
1498, 123 L.Ed.2d4 74, 89-90, the Suprene Court stated that all
rel evant factors should be considered, including the danger of
prejudice, length of delay and its potential inpact on judicial
proceedi ngs, reason for the delay and whether it was wthin the
reasonable control of the novant, and whether the nobvant acted in
good faith. Al t hough Pioneer addressed excusable neglect in the
context of Rule 9006(b)(l), 11 U S C A, of the Federal Rules of
Bankruptcy Procedure and not under the Federal Rules of Appellate
Procedure, the Supreme Court nonetheless granted certiorari based
on the conflict in the courts of appeals over the neaning of
excusable neglect in both bankruptcy cases and cases interpreting

Rule 4(a)(5), Fed. R App.P. Pi oneer 113 s. . at 1494,

Accordingly, we conclude these are factors which may be properly

considered in assessing the facts on a case by case basis to
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determ ne whether a notion for extension of time should be granted
to the novant.

The District Court was in a better position to assess the
credibility of the rationale provided by counsel for the Dvoraks in
support of the notion for extension of tine to file the notice of
appeal, including the risk of prejudice, reason for and inpact of
the delay, and the good faith of counsel for the Dvoraks. W
conclude the District Court did not abuse its discretion in finding
good cause and excusable neglect based on the unique facts of this
case.

We hold the District Court properly granted the Dvoraks'
notion to extend the tinme for filing their appeal based on good
cause and excusabl e neglect.

Affirned.

cur:
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Justice Janes C. Nelson specially concurring:
| concur with the result reached by the Court in its opinion

In doing so, | do not concur with all that is stated in the
opi ni on, however.

| would defer to the discretion exercised by the District
Court in its finding that bDvoraks' counsel denonstrated the [|esser
standard of good cause under Rule 5(c), M.R.App.P. | submt,
however, that, as a practical matter and under the facts here, we
have now set the good cause standard so low as to nearly elimnate
the standard altogether.

| would not find that counsel's conduct nmet the higher

standard of excusable neglect. The Advisory Conmmittee Notes to
Rule 5 indicate that the time for filing an appeal should be
extended for excusable neglect only ", . . in extraordinary cases
where injustice would otherwise result." Advisory Conmmttee Notes

to Oiginal Rule 5, M.R.App.P., Annotations, MCA. This is sinply
not such a case under any definition of that concept heretofore
utilized by this Court. In In Re the Marriage of Bahm (1987), 225
Mont. 331, 732 P.2d 846, we held that counsel's busy schedule did
not constitute excusable neglect: in MCormick v. MCormck (1975),
168 Mnt. 136, 541 p.2d 765, we refused to find excusable neglect
because the appellant changed her nmind about filing an appeal: in
Neuringer v. Wortman (1980) 186 Mnt. 298, 607 P.2d 543, we did not
find excusable neglect justifying an extension of time in which to
file an appeal where the party knew that the case had been decided
against him and where he knew that he had thirty days in which to
appeal, but failed to do so.
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Wt hout bel aboring the point further, we have extensively
defined the paraneters of excusable neglect in the context of
untimely notions under Rule 60(b) MR CvVv.P. Wiile this case does
not deal with a Rule 60(b) motion, the conduct on which we have
found excusable neglect here is precisely the kind of conduct that
we have, for years, consistently rejected as not constituting
excusabl e neglect in other cases.

Gven the nature of that conduct here, this case, apparently,
now stands for the proposition that there is really no difference
between the two standards of good cause and excusable neglect. It
begs the question of what, then, was acconplished by the addition
of the good cause standard to Rule 5(c) in 19867 Apparently, very
little.

Finally, | do not agree with the Court's discussion of
Sadowsky v. City of Glendive (1993), 259 Mnt. 419, 856 p,2d 556.
In the first place, since there was no cross-appeal filed we should
not even consider or address the issue of whether the court's order
i s appeal abl e under Rule 1, M.R.App.P. See Silva v. Gty of
Colunbia Falls (1993), 258 Mont. 329, 332-333, 852 p.2d 671, 674.

Wrse, we then cite Sadowskv as authority for holding that the

court's order here is appealable. Sadowskv, involved the denial of

a notion for extension of time in which to file an appeal. In that
case we correctly held that the denial of a notion for extension of
time, while not an appeal able order under Rule 1, M.R.App.P.,
neverthel ess is appeal able because such an order has the effect of

a final judgment and effectively and finally concludes the case and
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the rights of the parties. Sadowskv, 856 p.2d at 558,

To the contrary, the order aranting the extension of time in
this case does not have that effect. Such an order is
interlocutory, the case and rights of the parties are not finally
concluded and the appeal on the nmerits is preserved. |f the party
agai nst whom the order is issued so desires, he or she my cross-
appeal the granting of that order as a part of the appeal under
Rule 5(a)(3), M.R.App.P., (or, alternatively, the respondent may
file a notion to dismss the appeal.) Rule 22, M.R.App.P. See,
also, 9 More's Federal Practice, § 204.12(4).

As we pointed out in Sadowskv

this court has reviewed instances in which district
courts have granted extensions of tine for filing a
notice of appeal. [case citations omtted]. In those
cases, however, the extensions of time were reviewable in
appeals of other, subsegquent appealable__orders or
judgments as "intermediate order[s] or decision[s
excepted or objected to within the nmeaning of Rule 46 o
the Montana Rules of Gvil Procedure, which involve the
merits, or necessarily affect the judgment[.]" See Rule
2, M.R.App.P. (Enphasis added.)

Sadowskv, 856 Pp.24 at 558. That is not the situation here.

In gratuitously discussing Sadowsky and in ruling on an issue
on which we should not rule, we have ignored or msapplied
established precedent, and we have needl essly extended the right of

litigants to appeal interlocutory orders of the district court. |

cannot agree. T g

~ . d
a / /
(/ 7 Justice
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