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Justice Terry N Trieweiler delivered the opinion of the Court.

The plaintiffs, Bernard and June Cechovic, filed a conplaint,
and later an amended conplaint, in the District Court for the Sixth
Judicial District in Park County in which D xie Bullock, Edward
Hardin, Panela Saville (n/k/a Panmela Springall), and Bardin and
Associ ates were naned as defendants. The Cechovics alleged that
they sustained damages as a result of Bullock's negligent
m srepresentation regarding the boundary for property they
purchased from Saville. Saville filed a cross-claim against Hardin
and Bullock in which she sought indemification for any danmages she
m ght be obligated to pay, plus her costs and attorney fees.
Following trial, the jury returned a verdict in favor of the
Cechovi cs. The District Court entered its judgnent and an
I ndemmi fication order in favor of Saville against Hardin and
Bul | ock. The District Court denied Hardin and Bullock's post-trial
notions which were filed pursuant to Rules 50 and 59, M.R.Civ.P.,
and deni ed saville's notion for an award of attorney fees and
costs. Hardin and Bull ock appeal from the judgnent and post-trial
orders. Saville appeals from the post-judgnent order denying her
attorney fees. W affirm the judgment of the District Court and
its denial of the parties' post-trial notions.

We rephrase the issues on appeal as follows:

1. WAs there substantial evidence to support the jury's

verdict in favor of the Cechovics?



2. Did the District Court abuse its discretion when it
refused Hardin and Bullock's proposed jury instructions?

3. Did the District Court err when it denied Hardin and
Bul l ock's notion for summary judgnment based on the statute of
[imtations, or when it declined to instruct the jury on that
subj ect ?

4, Was the jury's damage award supported by substanti al
credi bl e evidence?

5. Did the jury properly award Panela Saville danages?

Saville raises the followng issue on cross-appeal:

Did the District Court err when it denied Panela Saville's
notion to award attorney fees?

FACTUAL BACKGROUND

In 1977, James Gizzard divided a parcel of land located in
Park County and sold Tract 4, a 20-acre parcel, to Panela Saville
and her |ate husband. Gizzard retained Tract 5, which was |ocated
to the west of Tract 4. Saville, who was not a Montana resident,
had mnimal involvemrent with Tract 4 after it was purchased. She
and her husband divided their 20-acre parcel into two |o-acre
parcel s--an east tract and a west tract. In 1980, the Savilles
sold the east Tract, 4B, to Jim and Gaen Handl and kept the west
Tract, 4A. Sometine in the early 1980s, M. Saville inforned Handl
that he could graze horses on Tract 4A if he would put up a

tenporary fence to keep them off the neighboring property.



Handl spoke to Gizzard about building a fence, and Gizzard
agreed to allow Handl to construct the fence. Gizzard indicated
the approxi mate |ocation of the boundary pins that divided his |and
from the Savilles. Handl constructed the fence between two
surveyor pins and pastured his horses on Tracts 4A and 4B
However, the pin to which the south end of the fence was anchored
was not the actual boundary pin. As a result, the fence that Handl
believed to be the boundary between Tract 4A and Giizzard's
property included property that actually belonged to Gizzard.

Shortly after M. Saville's death in 1987, Dixie Bullock, a
real estate sal esperson who had recently received her real estate
i cense and was enpl oyed by Edward Hardin, a broker, contacted
Pamel a Saville to request perm ssion to show Tract 4A to a
potential buyer. Bullock testified that Hardin obtained a
certificate of survey that included Tract 4A and sent it to the
potential buyer. Later Bullock decided to show the property to the
Cechovics whom Bull ock knew were interested in river front
property.

On Septenmber 8 or 9, 1987, Cechovics net Bullock at her office
| ocated in Hardin's brokerage firm in Livingston, Montana. The
three of them then viewed Tract 4a, which was bounded by the
Yel | owst one River to the south, a county road to the north,
Gizzard's property to the west, and the Handls' property to the
east . Because the fence Handl had constructed on the west end of

t he property was not |located on the actual western boundary, a



promontory that overl ooked the Yellowstone River was |ocated within
the western fence, but was actually part of Grizzard's |and.

The parties disagree what was actually said by Bullock while
they toured the property.

Mr. Cechovic testified that while standing on the pronontory
Bullock stated it would be a beautiful | ocation for the
construction of the Cechovics home. He also testified that Bullock
showed them a yellow pin on the west property line and told him
that the pin was the west property line pin. M. Cechovic also
testified that Bullock showed him a pin on the eastern boundary
that divided the property from the Handls' property.

Ms. Cechovic testified that while standing on the pronontory
Bul l ock said, "[H]ow's this for a place to build your house?" Ms.
Cechovi ¢ added that Bullock pointed to the yellow pin at the
sout hwest corner and then wal ked with M. Cechovic to the southeast
pi n. As a result of Bullock's alleged statements, the Cechovics
stated they believed that the western fence was the boundary
between Tract 4A and Gizzard's property.

Bul lock testified that she did not represent that the western
fence was the boundary and did not point out any survey pins.
Bul l ock did not recall the substance of any conversations that
occurred while on the pronontory. However, she admtted that she
assumed the western fence was the boundary and that the pronontory

was |ocated on Tract A4A She also recalled discussing the view



from the pronontory. Finally, Bullock acknow edged that she had
not asked Saville about property boundaries.

After viewing the property, Bullock and the Cechovics returned
to Hardin's office. Hardin testified that Cechovics were concerned
about the location of the pronontory so he, Bullock, and M.
Cechovic examned Certificate of Survey No. 491, which was a survey
that included Tract 4A. Bullock also testified that the Cechovics
were concerned about the property boundary.

Cechovics, however, testified that they were not concerned
about the boundaries because Bul |l ock had pointed them out. M.
Cechovic did state that he obtained a copy of a portion of
Certificate of Survey No. 491 from the county clerk and recorder
and visited the property several tines.

The Cechovics decided that they wanted to purchase the
property and made several offers. Finally, after other offers were
rejected, Eardin and Bullock prepared and mailed Saville a buy-sell
agreenent which she signed on Septenber 14, 1987

Saville testified that after she learned the Cechovics were
I nterested she suggested to Bullock that they obtain a survey
before finalizing their purchase. Hardin and Bul | ock testified
that they told the Cechovics to obtain a survey if they were
uncertain about the boundaries. Cechovics denied that they were
told to obtain a survey. They did not have the property surveyed.

The transaction cl osed on approxi mately Novenber 9, 1987.

Cechovics built their home near the location on the pronontory that



Bul l ock allegedly represented was |ocated on Tract 4A, and noved
into their new home by August 1988.

Sometine in the spring of 1991, Gizzard decided to sell that
part of his property which was adjacent to the Cechovics' property.
In order to divide his property, Gizzard had Survco survey his
| and. The proper corner pin was |ocated underneath some land in
the Cechovics' vyard. The survey indicated that the true eastern
boundary of Giizzard's |land was l|located to the east of the
Cechovics' hone. Their hone, in other words, was actually |ocated
on Gizzard's property.

M. Cechovic testified that after he l|learned of the boundary
di screpancy, he was told that Gizzard would sue Cechovics if the
pending sale of Gizzard's property was interfered with by the
| ocation of their hone. They were also advised that John Tecca,
the purchaser, would not purchase the land if the problem was not
resol ved. Cechovics, therefore, contacted Tecca and agreed to nove
their home in consideration of payment by Tecca in the anount of
$10, 000.

On July 12, 1991, Cechovics filed a conplaint, and later an

amended conplaint, in which they alleged that Bullock, Hardin,
Hardin and Associ ates, Inc., and Saville had negligently
m srepresented the boundary of the land they purchased. Saville

was naned on the basis of her status as principal in an agency
relationship with Hardin and Bullock. Saville filed a cross-claim

agai nst Hardin and Bullock for indemification from liability for



Hardin and Bullock's conduct, and sought a statutory penalty, as
well as her attorney fees and costs.

Before the case canme to trial, Hardin and Bullock noved for
summary judgnent based on the statute of limtations. The District
Court denied that notion. Following a jury trial, the jury
returned a verdict in favor of the Cechovics and awarded danmages in
t he anmount of $65,733.22. The jury also found the Cechovics
contributorily negligent and apportioned one percent of fault to
them and 99 percent to Hardin and Bullock. The jury also awarded
Savill e damages in an amount equal to three tinmes Hardin and
Bul | ock's conm ssion for the sale. The District Court entered its
judgnment and an indemmification order in favor of Saville and
agai nst Hardin and Bul | ock.

Hardin and Bullock filed motions for a new trial or a judgment
as a matter of law pursuant to Rules 50 and 59, M.R.Civ.p. Saville
filed a post-trial notion for an award of her attorney fees and
costs based on her successful cross-claim The District Court
denied the parties' post-trial notions. Hardin and Bullock appeal
from the District Court's judgnment and denial of their post-trial
noti ons. Saville appeals from the District Court's denial of her
post-trial notion.

| SSUE 1
Was there substantial evidence to support the jury's verdict

in favor of the Cechovics?



W will affirmthe jury's verdict if there is substantial

credi ble evidence to support the verdict. Interstate Production Credit Ass'n
v. DeSaye (1991) ,250 Mont. 320, 322-23, 820 p.2d 1285, 1287. This

Court's role is not to agree or disagree with a jury's verdict.

Silvis v. Hobbs (1992} ,251 Mont. 407, 411, 824 Pp.2d 1013, 1015 (citing
Griffel v. Faus (1983), 205 Mont. 372, 376, 668 P.2d 247, 249). Once
we conclude that substantial evidence supports the verdict, our
inquiry is conplete. Silvis, 824 p.2d at 1015 (citing Griffel, 668 P.2d
at  249). Substanti al evidence has been defined as evidence a
reasonable mnd mght accept as true and can be based on weak and

conflicting evidence. Slvis 824 p.2d at 1015 (citing Buskirk v.Nelson

{(1991), 250 Mont. 92, 97, 818 p.2d 375, 378). Wien we determ ne
whet her substantial evidence supports the jury's verdict, we review
the evidence in a light most favorable to the party who prevailed
at trial. If the evidence at trial conflicts, the jury's role is
to determine the weight and credibility of the evidence. Silvis, 824
p.2d at 1015-16.

As Hardin and Bull ock indicate, the elenents of negligent

representation are set forth in Barrett v. Holland& Hurt (1992), 256

Mont. 101, 107, 845 p.2d 714, 717-18. There, we stated that a
claim for negligent msrepresentation requires proof of the
follow ng elenents:

L. t he def endant made arepresentation as to a pastor
existing material fact;



2. the representation nust have been untrue;
3. regardless of [his or her] actual Dbelief, the
def endant nust have nmade the representation wthout any
reasonable ground for believing It to be true;

4, the representati on nust have been made with the
intent to induce the plaintiff to rely on it;

5. the plaintiff must have been unaware of the falsity
of the representation and he nust have been justified in
relying upon the representation;

6. the plaintiff, as a result of his reliance, nust
sustain danmage.

Barrett, 845 p.2d at w717-18 (citing Kitchen Krafiers, InC. v. Eastside Bank of
Montana(1990), 242 Mont. 155, 165, 789 p.2d 567, 573). Al t hough

Hardin and Bullock do not concede that Bullock msrepresented the
property boundaries, the thrust of their argunent is that a realtor
cannot be held negligent for failing to discover that an apparent
boundary was not the actual boundary. They focus on the third
el ement and contend that if Bullock nmade a msrepresentation, she
had reasonable grounds to believe it was true.

| n State Bank of Townsend v. Maryann's,I nc. {1983), 204 Mont. 21, 33, 664

P.2d 295, 301, we recognized the definition of negligent
m srepresentation found at Restatement (Second) of Torts § 552 and
stated that it requires a showng of the failure to exercise the
care or conpetence of a reasonable person in obtaining or
communicating information. Relying on a comrent to § 552, we added
that what is reasonable, as wth other negligence claims, is
dependent wupon the circunstances. Generally the level of care and

conpetence the recipient of information is entitled to expect is

10



determ ned in light of the circumstancesand will vary, dependent
upon many factors. Finally, we stated, * [t]lhe question is one for
the jury, unless the facts are so clear as to permt only one

concl usi on. " Sate Bank of Townsend, 664 P.2d at 302 (quoting § 552

cmt. aj.

In this case, the evidence relevant to the elenents of
negligent msrepresentation was disputed. M. Cechovic testified
that Bullock indicated that the pin at the southern end of the
western fence nmarked the boundary. Bul lock testified that she
assuned the pin was the accurate boundary and assumed that the
promontory was on Tract A4A Saville testified that she supplied
witten docunmentation to Bullock and suggested to Bullock that the
buyers have the property surveyed before finalizing the sale.
According to the Cechovics, Bullock did not convey this information
to them

Testinony indicated that Hardin and Bullock obtained a
certificate of survey before Bullock showed the property to the
Cechovi cs. Although Hardin and Bullock claim that the Cechovics
shoul d have discovered the discrepancy between the certificate of
survey and the fence, Hardin and Bullock either did not discover
the discrepancy thenselves, or failed to indicate the discrepancy
to the Cechovics.

Finally, expert testimony indicated that fences are not
reliable as boundaries and that boundary lines are only determ ned

by surveys or from personal know edge of an infornmed owner. Davi d
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Viers, a real estate broker, testified that wi thout accurate
information from a seller he would not represent a boundary to a
potential buyer. He added that a sales agent or broker has a duty
to disclose information and suggestions from the seller, e.g., that
a survey be obtained, to potential buyers. Tony Wastcoat, another
expert, testified that regulations require licensees to gather all
pertinent facts and prohibits msrepresentations. He added that if
he was showing rural property simlar to the property in this case
that he would not rely on a fence as a boundary, even if it was
marked by a pin. He added that if the facts as stated in Cechovics
prior depositions were true that the Cechovics established a breach
of duty.

It was the jury's role to apply these facts to the
I nstructions. Interpreting the evidence in a light nost favorable
to the Cechovics, we conclude that substantial evidence supports
the jury's verdict that Bullock did not have reasonable grounds to
beli eve her representations were true. Therefore, the third
el ement of negligent msrepresentation was established.

Hardin and Bullock next argue that the fifth elenment was not
sati sfied because the Cechovics neither relied, nor could they
justifiably rely on, any alleged msrepresentation. They argue,
based on cases from other jurisdictions and cases which are
di sti ngui shabl e, that a buyer cannot rely on an alleged
m srepresentation if the buyer undertakes an independent

i nvestigation because the buyer is deemed to rely on his or her own

12



I nvesti gati on. Finally, they contend that an independent investi-
gation clause, simlar to the one in the contract in this case,

bars a claim based on negligent msrepresentation according to our

decisions in Lowev Roof (1975), 166 Mnt. 150, 531 P.2d4 674, and Lee
v. Stockmen's National Bank (1922), 63 Mont. 262, 286, 207 P. 623, 630.

W note that the issue of whether the Cechovics relied on, and
were reasonable in relying on, Bullock's alleged msrepresentation
was also a question for the jury. Based on the evidence set forth
above, and the elements of negligent msrepresentation, the jury
could have decided that the Cechovics relied on Bullock's
representations. W wll not reweigh the evidence and second- guess
the jury's determnation on this issue.

Next, we nust determ ne whether the independent investigation
clause bars the Cechovics' claim Although Lee did not involve the
duties of real estate |icensees, Hardin and Bullock rely on
| anguage from Leewhich stated that if a party that claims to have
been deceived has done his or her own independent investigation, or
had the neans to ascertain the truth, reliance on a representation,
however false, affords no ground for conplaint. However, the point
of Leewas that the plaintiff could not recover for fraud or
m srepresentation for the defendant's failure to disclose facts
that the plaintiff knew to exist. Lee, 207 P. at 630.

Al though the Cechovics did visit the property several tines

before the sale, and did obtain a certificate of survey from the

13



county clerk and recorder's office, M. Cechovic testified that he
did not attenpt to conpare the plat to the boundaries because he
relied on Bullock's representations regarding the western boundary.

Nor did he have the property surveyed. Unli ke Lee and Lowe, t he

Cechovics did not wundertake an independent investigation. As we
nore recently stated, an "'independent investigation' clause does
not preclude justifiable reliance by a buyer on msrepresentations

of the seller and its realtor." Wagner V. Cuiler (1988), 232 Mont.
332, 336, 757 P.2d 779, 782 (citing Parkhill v. Fuselier (1981), 194 Mont.
415, 419, 632 p.,2d 1132, 1135. We added in Wagnerthat where a

plaintiff relied on a realtor's msrepresentations, the seller is
l'iable based on agency principles set forth in § 28-10-602, MCA
Wagner, 757 P.2d at 702.

Substantial evidence indicates that the Cechovics justifiably
relied on Bullock's representations regarding the property boundary
and that the pronontory where the Cechovics ultimately built their
home was on the property Bullock represented for sale on behal f of
her principal. M. Cechovic stated that he did not conduct an
i ndependent investigation because he was confident that Bullock's
representations were accurate.

Hardin and Bullock claim that the error was obvious because
the records indicate over 160 feet less river frontage than the
fence boundary would have indicated. However, they do not explain

how their oversight in this regard was reasonable if the

14



di screpancy was so obvious. In light of the fact that Hzrdin and
Bul lock, who are licensed real estate professionals, did not
di scover the error, it would be unjust to inpose that requirenent
on the Cechovi cs who claim they relied on Bul | ock' s
representations.

We concl ude that substantial evidence supports the jury's
determ nation that the Cechovics relied on, and were justified when
they relied on, Bullock's msrepresentations. Contrary to Hardin
and Bullock's assertions, and assertions made by the Montana
Associ ation of Realtors, our decision does not nmean that a broker
is responsible to have property surveyed in every case. W nerely
conclude that, based on the evidence presented in this case, there
was an adequate factual basis for the jury's finding that these
defendants negligently msrepresented the boundary of the property
purchased by Bernard and June Cechovic.

| SSUE 2

Did the District Court abuse its discretion when it refused
Hardin and Bul |l ock's proposed jury instructions?

The District Court has discretion when it decides how to
instruct the jury, taking into consideration the parties' theories,
and we will not overturn the court's decision absent an abuse of

di scretion. Arnoldv. Boise Cascade Corp.(1993), 259 Mont. 259, 267, 856

P.23 217, 222. When we examne whether jury instructions were
properly given or refused, we consider the instructions in their

entirety, as well as in connection with the other instructions

15



given and the evidence at trial. Story v. City of Bozeman (1993}, 259
Mont. 207, 222, 856 Pp.2d 202, 211 (citing Feller v. FOX (1989), 237

Mont. 150, 156, 772 P.2d 842, 846).

Hardin and Bullock contend that the District Court erred when
it failed to instruct the jury about the Cechovicsg' duty to
investigate, their actual investigation, and their right to rely on
representations of the boundary |ocation. Their arguments are
simlar to argunents nade regarding the first issue and will not be
repeated at |ength.

Hardin and Bullock contend that the District Court erred when
it refused their proposed instructions H8 and H 10. Pr oposed
instruction H8 stated:

A purchaser of property is under a duty to make a

reasonable investigation of the property prior to

purchasing it.
Proposed instruction H 10 stated:
The buy/sell signed by the Plaintiffs contained an

i ndependent investigation clause which reads as follows:

"Purchaser enters into this agreement in full
reliance upon his independent investigation and judgnent.

Prior verbal representations or agreements do not nodify

or affect this agreenent.”

If you find that the Plaintiffs had anple
opportunity to investigate the property for thenselves,

they may not rely on any alleged msrepresentation of the

Def endant s.

The District Court refused H 8 because it concluded that Battenv. Watts

Cycl e&Marine, Inc. (1989}, 240 Mnt. 113, 783 P.2d 378, which was

cited by defendants as authority for that instruction, did not

stand for the principle stated in the instruction. The District

16



Court refused H 10 after concluding that it was a coment on the
evi dence.

Hardin and Bullock claim that the court renmoved from the
jury's consideration the question of whether the Cechovics had the
opportunity to, or did engage in, an independent inquiry, and
whether they actually or reasonably relied on the alleged
m srepresentation in light of their own investigation. That
argument is belied by the facts that the jury was instructed
regarding contributory negligence; that issue was argued to the
jury; and, it found the Cechovics partially at fault for their own
damages.

We agree with the District Court's conclusion that Batten does
not stand for the proposition set forth in proposed instruction
H 8. In Batten, we recognized that the defects conplained of were
di scoverable upon a reasonable inspection and concluded that the
plaintiff failed to indicate sufficient facts t hat any

representations were false. Therefore, we concluded that the core

el ement of fraud, constructive fraud, and negl i gent

m srepresentation was m ssing. Batten, 783 P.2d at 381-82. Qur

statenent that the defects were discoverable was not the basis for

our holding in Battensince we concluded that factual misrepresenta-
tions were not proven. Even if Batten had stood for the proposition

for which it was cited by Hardin and Bullock, we have held that

| anguage from this Court's opinions is not intended for use as jury

17



i nstructions. Hunsacker v, Bozeman Deaconess Foundation (1978 ), 179 Mnt .

305, 333, 588 P.2d 493, 509. W conclude that the District Court
did not abuse its discretion when it refused proposed instruction
H 8.

Hardin and Bullock also claim that the District Court erred
when it refused their proposed instruction H10. That instruction
contained a direct quote from the buy-sell agreement Cechovics
si gned. Cechovics objected, and the District Court agreed, that
H 10 comented on the evidence. The District Court stated that
Hardin and Bullock were entitled to argue to the jury about the
contractual |anguage in support of their contention that the
Cechovics should have inquired, but stated that it would be
i nproper for the court to comment on the evidence. W agree with
the District Court.

If the District Court allowed the instruction it would have
repeated and enphasized a direct quote from the buy-sell agreenent
that was admtted as an exhibit at trial. To have done so would
have violated principles that prohibit a district court from

i mperm ssi ble comments on the evidence. See Rule 614(b), MR Evid.,
Clark v. Norris (1987}, 226 Mont. 43, 53, 734 p.2d 182, 188 (stating

that the District Court cannot conmment on the evidence).
We hold that the District Court did not abuse its discretion
when it refused Hardin and Bullock's proposed instructions H8 and

H-10. After examning the instructions in their entirety, and as

18



a whole, we conclude that the District Court adequately explained
the legal principles advanced by the parties at trial.
| SSUE 3
Did the District Court err when it denied Hardin and Bull ock's
notion for summary judgnent based on the statute of limtations, or
when it declined to instruct the jury on that subject?
A sunmary judgnent order is interlocutory, but is appeal able

after a final judgnent is rendered. Rileyv. Carl (1981), 191 Mont.

128, 131, 622 p.2d4 228, 230. CQur standard of review of a district

court's summary judgnment ruling is denovo. Spain-Morrow Ranch, Inc. v, West
(1994), 264 Mont. 441, 444, 872 p.2d 330, 331 (citing Minniev. City of
Roundup (1993), 257 Mont. 429, 431, 849 p.2d 212, 214).

Hardin and Bul | ock contend that the Cechovics' claimis barred
by the three-year statute of limtations for negligence which
should apply to this case. Section 27-2-204(1), MCA. They assert
that the elenents necessary for a claim of negligent msrepresenta-
tion accrued in 1987 when the property was purchased, and since
suit was not filed until 1991, the District Court erred when it
denied their motion for summary judgnent. In the alternative, they
claim that the statute of limtations raised a factual issue about
which the jury should have been instructed.

Cechovics respond that their claim was not barred by any
statute of limtations because the elements of their claim did not
occur until they were damaged in March 1991. They argue that the

two-year statute of limtations for fraud set forth at § 27-2-203,

19



MCA, applies, and the discovery rule tolls the statute until the
fraud or msrepresentation is discovered. Si nce the boundary
probl em was not discovered until the spring of 1991, they contend
that their conplaint was filed on tine.

Neither party's position is entirely correct. W have, in the

past, applied the two-year statute where it was either directly, or
by inference, agreed upon by the parti es. See Williams v. DeVinney
(1993), 259 Mont. 354, 362-63, 856 P.2d 546, 551-52; RH. Grover, Inc.
v. Flynn Ins. Co. (1989), 238 Mont. 278, 286, 777 P.2d 338, 343; Whitev.
Lobdell (1984), 208 Mont. 295, 306, 678 Pp.2d 637, 642. W have also
previously stated that in Mntana an action for negligent
m srepresentation is an action for fraud. Bushnell v, Cook (1986) , 221
Mont. 296, 301, 718 Pp.2d3 665, 668. Finally, as the Cechovics
indicate, the Federal District Court for the District of Montana
has stated that a claim for negligent msrepresentation is governed
by the two-year statute of limtations. Shupak v. New York Life Ins. Co.
(D. Mont. 19%91), 780 F. Supp. 1328, 1333.

However, these statenments in our previous cases are

I nconsistent with our recognition that negligent msrepresentation
is simlar to other negligence causes of action. See Barrett, 845
P.2d at 717-18. Negl igent misrepresentation requires proof of
el enents that are obviously different than the elenents required to

prove fraud. Indeed, as we have stated, negligent m srepresen-

tation involves breach of a reasonable standard of care, not
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intentional msrepresentation. Because negligent msrepresentation
is couched in terms of negligence, we conclude that the three-year
statute of limtations for negligence applies.

However, we also conclude that the District Court correctly
denied Hardin and Bullock's nmotion for sunmary judgnent because
damages were not sustained in this case until 1991; a cause of
action does not accrue until all elements of the claim have
occurred; and the period of limtations begins to run when the
cause accrues. Section 27-2-102(1) (a) and (2), MCA I n Mont ana,
a claim or cause of action arises when all elenents exist or have
occurred. We recently reiterated this principle and recognized
that in negligence cases the earliest date a cause of action could
accrue is when a person suffers damages from the alleged negligent

conduct.  Uhlerv. Doak (Mont. 1994), 885 p.2d 1297, 1303, 51 St. Rep.

1315, 1319.

The Survco survey in 1991 revealed that the property on which
t he Cechovics built their home in fact belonged to Grizzard. At
that point, the Cechovics were forced to nove their honme. Prior to

that tine, Cechovics had no cause of action against Bullock. Uhler,

885 P.2d at 1303. Their complaint was filed later in 1991, well
within the three-year statute of limtations.

We hold that the District Court was correct when it denied
Hardin and Bul l ock's nmotion for summary judgnment based on the

statute of limtations.
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Hardin and Bullock claim in the alternative, that the
District Court erred because it failed to instruct the jury
regarding the statute of Ilimtations. They contend that when
evidence conflicts, the issue of whether a cause of action is
barred by a statute of limtations is a question for the jury.

Stagg v. Stagg (1931), 90 Mont. 180, 300 Pp. 539; Hill v Sguibb & Sons

(1979), 181 Mont. 199, 592 p.2d 1383.

However, based on our previous discussion, we conclude that
there was no conflict in the evidence. We concl ude that the
District Court did not abuse its discretion when it refused to give
Hardin and Bull ock's proposed jury instructions regarding the
statute of limtations.

| SSUE 4

Was the jury's damage award supported by substantial credible
evi dence?

The amount of damages awarded is properly left to the jury and
this Court will not substitute its judgnent for the jury's unless
the anount awarded is so grossly out of proportion that it shocks

the conscience of this Court. Smchuck v. Angel Idand Comm. Ass’m (1992),
253 Mont. 221, 230, 833 p.2d 158, 163 (citing Gunning v. General Motors
Corp. (1989), 239 Mnt. 104, 107, 779 p.2d 64, 66). I n Smchuck, we

also reiterated the principle that this Court will review the
record in the light nost favorable to the prevailing party to
determne if substantial evidence supports the jury's verdict.
Smchuck, 833 p.2d at 163 (citing Gunning, 779 p.2d at 67).
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Hardin and Bullock contend that the jury inproperly awarded
damages for lost river frontage based on testinmony from Ji m Burke,
the Cechovics' expert appraiser. They assert that the Cechovics
received the exact acreage and anmount of river frontage that they
thought they were getting, based on the plat of the |land they
reviewed, and therefore, have sustained no damages for |ost river
front age. Saville joins in this contention. We di sagree.

In Mntana, every person who suffers detrinent from another's
unlawful act or omssion may recover damages. Section 27-1-202,
MCA. Detriment is defined as a loss or harm suffered in person or
property. Section 27-1-201, MCA

Cechovics point out that a primary attraction of the |and was
Bul l ock's representation that the river front pronontory was
included, and that there is no conparable |ocation on the property
they eventually received. Jim Burke testified that the npst
val uabl e feature of the property was the river frontage. He stated
that when parties purchase river front property they buy it for the
river frontage, not the acreage behind it. In addition, the jury
viewed the property pursuant to § 25-7-401, MCA. As a result, the
jury not only heard expert testinony, but observed the views and
quality of the Cechovics' honmesite before and after they noved
their hone.

Interpreting the evidence in a light nost favorable to the

Cechovics, we conclude that substantial evidence supports the
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jury's damage award and the award does not shock this Court's
consci ence
| SSUE 5
Did the jury properly award Panela Saville danmages?
The jury's verdict and damage award in favor of Saville
agai nst Hardin and Bullock nust be upheld if supported by

substantial evidence. Smchuck, 833 p.2d at 163. Saville filed a

cross-cl aim agai nst Hardin and Bullock in which she clainmed damages
based on §§ 37-51-321, and -323(2), MCA The District Court
instructed the jury on this issue and the jury awarded Saville
$7110, which was three tines the amount of Hardin and Bullock's
conmm ssion for sale of her property.

Hardin and Bullock contend that the court erred when it
instructed the jury on this issue and, in the alternative, that the
jury's verdict and judgnment are not supported by the evidence
They clamthat Saville was not a "person aggrieved" pursuant to
§ 37-51-323(2), MCA, and that a real estate licensee is not liable

for honest or natural mstakes. Van Ettingerv. Pappin (1978), 180 Mont

1, 13, 588 P.2d 988, 996.
Section 37-51-323(2), MCA, provides:

I n case any person in a civiaction is found guilty of

having received any money or the equivalent thereof as a
f ee, commi ssi on, conpensati on, or profit by or in
consequence of a violation of any provision of this
chapter, he shall in addition be liable to a penalty of

not less than the anmount of the sum of noney so received
and not nore than three tinmes the sum so received, as may
be determned by the court, which penalty may be
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recovered in any court of conpetent jurisdiction by any
person agarieved.

(Enphasi s added.) Violations which are forbidden are listed in
§ 37-51-321(1), MCA. The jury was instructed about the follow ng
vi ol ations:

~ (b) making any false promses of a character |ikely
to influence, persuade, or induce

iii 'offering real property for sale or |ease
w t hout the know edge and consent of the owner or the

owner's authorized agent or on terns other than those
authorized by the owner or the owner's authorized agent

The District Court's Instruction No. 33 stated that if the jury
found that Bullock or Hardin engaged in conduct prohibited by
either of the above two enunmerated subsections, then Saville was
entitled to recover a penalty of one to three tinmes the conm ssion
she paid to the realtors.

Hardin and Bul | ock claimthat based on our decision in Van
Etinge , Savilie was not a "person aggrieved" pursuant to

§ 37-51-323, MCA In Van Ettinger, the buyer sued the broker who

represented to the buyer that an easenent appurtenant with the

property for sale included the right to use a sw nm ng pool

However, prior to closing, the buyer discovered that the neighbor,

upon whose property the pool was |ocated, refused to allow the

buyer to use the pool. The buyer filed suit against the broker for

fraud for representing the easenent for use of the pool. This

Court held that the buyer could not recover because he had waived

his rights and had independent know edge, before closing, which
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precluded reliance on the broker's statenents. Van Ettinger, 588 P. 2d

at 995, W also stated that the buyers were not aggrieved persons
under the Real Estate License Act because they failed to establish
that the easenent did not exist and added that the buyers coul d not
recover because they closed the transaction with know edge of
problens concerning the easenent. Finally, we stated that while
the Real Estate License Act should be construed to |end maxinmm
efficacy to the enforcement of fiduciary relationships in the real
estate profession, penalty provisions would certainly envision
wi || ful msconduct as opposed to a natural or honest m stake.

Van Ettinger , 588 P.2d at 996.
Here, wunlike Van Ettinger, the Cechovics did not know about the

m srepresentati ons before closing the transaction, and did not
waive their rights to rely on Bullock's statenents. I'n addition,
the evidence in this case warrants the jury's finding that Bullock
breached fiduciary duties she owed to Saville, her principal.
Furthernore, we conclude that the Mntana Real Estate License
Act envisions penalties wthout proof of wllful msconduct. The
Act states that any person aggrieved may recover a statutory
penalty from the |icensee. Section 37-51-323(2), MCA Li kew se,
that Act prohibits a licensee from nmaking any false promses of a
character likely to influence, persuade, or induce a buyer and from
offering real property for sale without the know edge and consent
of the owner or on terns other than those authorized by the owner.

Section 37-51-321, MCA. Evidence was introduced that a jury could
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interpret to be violative of these provisions. Accordingly, the
District Court did not abuse its discretion when it instructed the
jury on this issue.

We also conclude that Saville was a person aggrieved under the
plain language of the statute. Hardin and Bullock are subject to
provisions of the Mntana Real Estate License Act. We have held
that the Real Estate License Act provisions set a standard of
conduct that |icensees nust conform to, and a violation is

sufficient reason to deny a broker a comm ssion. Lyle v. Moore
(1979), 183 Mnt. 274, 599 Pp.2d4 336; Carnellv. Watson (1978}, 176 Mont.

344, 349, 578P.2d 308, 311. Subst antial evidence was introduced
to indicate that Hardin and Bullock violated the Real Estate
License Act and their duty to Saville. After their msrepresen-
tation was discovered, Cechovics' conplaints naned Saville as a
party who should be held liable for Bullock's alleged msrepresen-
tation. We have already concluded that the Cechovics' m srepresen-
tation claimwas supported by substantial evidence and caused
Cechovi cs' danmges. Therefore, we conclude that Saville was a
person aggrieved from a licensee's violation of provisions of the
Montana Real Estate License Act.

We al so conclude that, contrary to our statenment in Van Ettinger,

in order to recover the statutory penalty, Saville was not required
to prove an intentional or malcious violation of the Act's

provi si ons. We affirm the District Court's decision to instruct
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the jury regarding this issue and its judgnent in accordance wth
the jury's verdict.

CROSS- APPEAL | SSUE

Did the District Court err when it denied Panela gaville's
notion for her attorney fees?

Saville filed a cross-claimagainst Hardin and Bull ock in
whi ch she requested her attorney fees. This Court has stated that
attorney fees are not normally recoverable unless a specific
statute or contractual provision provides for recovery of attorney

f ees. Lane v. Smith{(1992) ,255 Mont. 218, 226, 841 p.24 1143, 1148.

Saville has not indicated a statute which mandates that she recover
her attorney fees. She does, however, claim that a contractual
provision in the listing agreenment she signed with Hardin and
Bul | ock provides for recovery of attorney fees. The rel evant
| anguage of the listing agreement states:

In the event of any suit or action on this contract, it

is agreed between us that the court, whether trial or

appellate, may allow the prevailing party therein such
sum as may be adjudged that party's reasonable attorney's

f ees.

Use of the word "may" ordinarily renders a court's award of

attorney fees to a prevailing party discretionary. See Gaustad v. City
of Columbus (1994), 265 Mont. 379, 383, 877 Pp.2d 470, 472. Her e,

however, the District Court determined that, while Saville
prevailed, the action was not "on the contract;" on that basis, the
court concluded that the attorney fee provision was inapplicable.

We review a court's |legal conclusions to determ ne whether they are
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correct. Inre Marriage of Barnard (1994),264 Mont. 103, 106, 870 p.24

91, 93.

Savill e asserts that she is entitled to fees based on our

prior decision in Lang 841 p,23 at 1148. In Lane, the wunderlying

claim was based on a breach of the listing agreenent. On that
basis, the district court awarded attorney fees to the prevailing
party under a contract provision substantially simlar to that at
i ssue here. W affirmed.

The District Court in this case rejected Saville's claim for
attorney fees because the action was not for breach of the listing
agreement . In her cross-claim Saville did allege that she entered
a contract with Hardin and Bullock who breached fiduciary duties,
as well as statutory provisions of the Mntana Real Estate License
Act, and requested statutory penalties, as well as her attorney
f ees. However, the Cechovics' underlying claim was based on
m srepresentation. In her cross-claim Saville pleaded that if the
Cechovics' allegations of msrepresentation were true, then Hardin
and Bul |l ock breached duties they owed her. Her clains are
necessarily based on the Cechovics' clains which sound in tort, not
contract. Therefore, we affirm the District Court's decision not
to award Saville's attorney fees.

We affirm the judgment of the District Court. For the reasons
set forth above, we also conclude that the District Court did not

abuse its discretion when it denied Hardin and Bullock's moton for
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a new trial and judgment as a natter of law pursuant to Rules 50

Gk s

and 59, M.R.Civ.P.

30




