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Deceased.

Appellee Robin McCroskey opposes Appellant’s January 23, 2026,
Motion to Supplement the Record on the following grounds:

1. Montana Rule of Appellate Procedure 8 requires that this Court
be presented, “...with a record sufficient to enable it to rule upon the issues
raised.” The record before the District Court, which has been transmitted to
this Court, is sufficient for that purpose. No supplementation in this Court is
needed. If this Court determines the appraisal at issue should be

considered at all, it should be considered on remand in the District Court.
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This procedural motion requires some consideration of the merits of the
appeal.

2. Theissue in this appeal is the calculation of the elective share
due to the Estate of Sara Benchoff Stone from the Estate of Jack Stone.
Sara died shortly after Jack. The Special Administrator determined that no
elective share is due in her Motion for Approval of Inventory &
Appraisement, Determination of No Elective Share, Determination of
Homestead Allowance, and Proposed Apportionment of Costs (Doc. 62)
and the District Court agreed in its Decision and Order Regarding
Determination of Values (Doc. 84).

3.  Appellant disagrees with the determination that no elective
share is due and argues for the selective application of inflated values to
one asset, so he can generate a result that favors him and which would
require the return of nonprobate transfers Jack made to his children. Any
elective share in this case will not be paid to the surviving spouse, but to
her adult children, since the surviving spouse died ten months after the
decedent. Payment of an elective share will divest the decedent’s children
of nonprobate transfers Jack made to them, and give that property to the

decedent’s step-children.



4, An elective share calculation is based upon the relative value of
the property of the decedent (Jack Stone) and the decedent’s surviving
spouse (Sara Benchoff Stone). The elective share requires calculation of
the augmented estate of the decedent. Mont. Code Ann. § 72-2-222(2)
(2017)." If a surviving spouse has sufficient assets in relation to the
decedent, no elective share is due. This is because the value of property
owned by the surviving spouse at the time of death is debited from in the
augmented estate. /d. at § 72-2-222(2)(d)(i). Therefore, consistent
methods of valuation must be used for the decedent’s assets and the
surviving spouse’s assets in order to determine the value of an augmented
estate. No elective share is due when a surviving spouse has sufficient
assets as compared to the decedent.

5. Jack and Sara both owned several properties of significant
value in Montana and Texas. The Special Administrator calculated that
Jack’s assets were valued at $2.8M and Sara’s assets were valued
between $3.5 and $1.9M, depending on how Sara’s interest in her family
trust was valued. Motion for Approval of Inventory & Appraisement,
Determination of No Elective Share, Determination of Homestead

Allowance, and Proposed Apportionment of Costs, p. 4 (Doc 62). Sara

1 Jack Stone died in 2017, therefore the 2017 code applies.
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owned a condo, two houses, 50 timbered and developable acres, and
several oil and gas interests in Texas, among other things. Jack’s Montana
ranch, which is the subject of Appellant’'s motion, is but one of many
properties used to calculate the value of the augmented estate. If tax
values are used for all Sara’s properties but not for Jack’s Montana ranch,
the relative values will be skewed to generate a false elective share
calculation.

0. Whether the Montana ranch owned by Jack, standing alone,
could have been appraised at a higher value, is not relevant under the
standard of Montana Rule of Appellate Procedure 8. Similar appraisals
have not been obtained for all other assets necessary to calculate the

augmented estate according to relative values. All assets of both estates

must be valued using the same methods. Additionally, the prejudice which
Appellant seeks to show by his instant motion cannot be determined
without full appraisals of all Jack and Sara’s property, because one high
appraisal on Jack’s side of the ledger cannot even be considered when
Sara’s side of the ledger was calculated on tax values.

7.  Appellant saw fit to use tax values in the administration of
Sara’s estate and was estopped by the District Court from complaining

about using tax values in this case. Decision and Order Regarding



Determination of Values, 5 (Doc. 84). The appraisal offered by Appellant
has no evidentiary value on its own, which is why the District Court refused
it and why this Court should not add it to the record of this case.
8. Appellant’:dn/jtion to supplement the record should be denied.
DATED this/i@ day of January, 2026.
JACKSON, MURDO, & GRANT, PC
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MICHAEL P./TALWA
Attorneys for Robin McCroskey
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