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ATTN: Clerk of the Supreme Court

215 N. Sanders Street, Room 323

Helena, MT 59601

Re: Support for Montana Legal Services Association Petition to Adopt a Certified Lay Advocate
Program, AF 11-0765

Dear Justices of the Montana Supreme Court:

As a native Montanan, former Fellow at the Deborah L. Rhode Center on the Legal Profession
at Stanford Law School (the “Rhode Center”), and a current Visiting Assistant Professor at the
University of Montana Alexander Blewett I1I School of Law,' I offer my wholeheatted support for
the Montana Legal Services Association’s (“MLSA”) petition to adopt a certified lay advocate
program (the “Petition”).?

I reiterate the conclusions in the Rhode Center’s comment in support of the Petition: Namely,
that all available research strongly suggests that trained nonlawyer service providers consistently

provide competent, high-quality assistance to those in need of legal help.’

I write to provide additional insight into why Montana, in particular, will benefit from a justice
worker program. I first describe the access-to-justice crisis facing Montana and, more generally, rural
America. I then briefly explain how MLSA’s petition, if adopted, will directly address the root causes
of that crisis, and in doing so, join the ranks of the growing number of justice worker programs that
have found success across the country.

I. The Justice Gap in Rural America and Rural Montana

Montana faces an access-to-justice crisis. Nearly half of all low-income Montanans have at least
one civil legal problem that goes unaddressed.* In part, that is because pro bono legal setvice
attorneys and organizations—constrained by limited funding and personnel—are unable to serve
approximately 90% of those seeking help for high-stakes legal issues, including issues related to
housing, domestic violence, and more.” As a result, Montanans across the state are forced to

navigate complex legal proceedings alone (a daunting prospect), and many opt not to vindicate their
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rights at all. Indeed, a 2014 report explained that more than three-quarters of low- or moderate-
income Montanans declined to do anything in response to at least one of their civil legal problems.

Montana’s access-to-justice crisis mitrors the crisis experienced across much of rural America.’
Rural Americans—in addition to suffering disproportionately from “poverty, poor health outcomes,
the opioid epidemic, educational deficits, and environmental degradation, among other
challenges”—are highly likely to experience legal problems:® A recent survey found that 75% of rural
households faced at least one civil legal problem in the previous year, with 23% experiencing more
than six problems in the same period.” As in Montana, the vast majority of those legal problems go
unaddressed. Surveys show that low-income rural Americans seek professional help for only 22% of
their civil legal problems, and ultimately receive adequate help for just 14% of those problems."’

Domestic violence poses a particularly significant access-to-justice issue, both in Montana and in
rural America more generally." Survivors of domestic violence often face a host of legal issues: from
the need to seek orders of protection, to keeping or securing housing, to maintaining employment,
to fighting for custody of their children, and more."” Less than one in three recent survivors of
domestic violence nationwide, however, seek help for substantial legal problems," and ultimately,
they receive help to resolve only 12% of those problems.'* In rural America, those figures are almost
certainly more dire: Domestic violence is more common in rural America than in metropolitan
areas.”” And, in rural America, survivors face limited access to support services, a dearth of available
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housing and shelters, lack of anonymity, transportation barriers, and more. * Montana legal service
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providers have long identified unmet legal need when it comes to those experiencing domestic

violence."”

Native American communities—including those in Montana—similarly face particularly
challenging issues when it comes to accessing justice. While staggeringly little empirical research has
been conducted regarding access to justice in Indian Country,'® jurisdictional and cultural barriers are
known to complicate Native Americans’ and Alaska Natives ability to seek legal assistance."
Montana’s Native American population, in particular, has been identified as lacking adequate access

to legal services.”
IL. Why No Justice?

Why this unmet need for legal services? Simply put, because there aren’t enough accessible,

qualified, and trusted legal service providers.

For one, lawyers are scarce. Rural areas are often “legal deserts”—rural communities that
severely lack access to attorneys.”’ Montana is littered with legal deserts: In 2020, nearly half of
Montana’s fifty-six counties had five or fewer practicing attorneys.” Several counties had no
attorneys at all: Petroleum, Meagher, and Golden Valley Counties—with a collective population of
3,249 Montanans—Iacked a single attorney between them.” As a result, individuals seeking legal
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help often face the prospect of long, expensive travel—travel that prevents many from seeking
assistance at all.**

Even where lawyers are present, however, they often cost too much. In 2014, Montanans
reported that a lack of money was the number one reason they declined to seek legal assistance.”
Indeed, most Americans lack funds to cover a $500 emergency expense,”® making it impossible to
hire an attorney that charges significantly more than that.”” Given the significant percentage of
Montanans living below or very near the federal poverty line,” it is highly unlikely that even an
infusion of attorneys to rural areas would provide sufficient legal help.

Nor can pro bono support from existing lawyers close Montana’s justice gap. First, while MLSA
and a handful of other pro bono legal providers offer high-quality, life-changing legal services to
Montanans in need, they lack the requisite resources to tackle the access-to-justice crisis: In 2013, for
instance, less than half of the individuals who sought legal help from MLSA were found eligible to
receive services.” And, given its constrained resources, MLLSA found itself able to assist only 45% of
those eligible individuals—resulting in less than a quarter of those who sought help actually
receiving any.”” And, while members of the Montana Bar perform laudable pro bono services, these
services have proven insufficient to combat the state’s access-to-justice crisis.”

Finally, cultural factors can prevent Montanans from seeking legal help. Rural residents can be
reluctant to trust outsiders or authority figures who are perceived as lacking an understanding of the
local way of life.”” So too can a strong belief in self-reliance discourage rural Americans from
accessing legal help, particularly from strangers:” Evidence suggests that older Montanans, in
particular, hesitate to seek legal help out of a desire not to share “personal issues” with individuals
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they do not know.” Some Native American residents of Montana’s reservations, too, have voiced a
disinclination to seek help from non-Native service providers.”

In sum, the causes of rural Montana’s access-to-justice crisis are multifaceted. Of course, there is
a dearth of attorneys in Montana’s most rural areas but, given high attorney fees and cultural
realities, even increasing the number of attorneys would probably not ensure that quality legal
services are available to those who need them. Instead, we need a new legal service delivery model.

III. MSLA’s Petition

MLSA’s Petition increases the supply of qualified, trusted legal service providers available to
rural Montanans—in doing so, striking at the root causes of the state’s access-to-justice crisis. As the
Rhode Center’s comment emphasizes, non-lawyer legal service providers, including community
justice workers (“CJWSs”), have consistently proven to be an effective means of improving key legal
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services in jurisdictions across the nation and the world.” Montana will be no exception.

Indeed, CJWs are particularly well-suited to Montana’s rural context. First, CJWs’ services will be
free and accessible, significantly increasing the accessibility of legal advice for low- and middle-
income Montanans. Second, CJWs will be drawn from the communities they serve, and embedded
within trusted local institutions like the YWCA of Missoula, Safe Harbor of Lake County, and the
Red Bird Woman Center.”” Their local presence will minimize the need for expensive travel seeking
legal advice. And, CJWs will serve as a source of trusted advice for their fellow community
members, providing comfort and a shared background that outsiders (including outsider-lawyers)

simply cannot.

In addition, the program’s rigorous training standards will help to ensure that CJWs provide
high-quality, consistent legal advice. CJWs will be required to complete interactive courtroom
simulations, pass a certification exam, and receive ongoing mentorship from a dedicated CJW
Project Attorney.” So too will CJWs be trained subject matter experts (initially, in domestic violence
law, and eventually expanding out into housing and consumer law),” and they will also be trained to
identify complex matters requiring referral to licensed attorneys.” These combined safeguards
protect clients while expanding access to high-quality representation. Indeed, study after study has
shown that trained non-lawyer subject matter experts consistently provide services comparable to—

ot better than—generalist attorneys who lack specialized expertise."!

Finally, this model builds on demonstrated successes. In Montana, and as detailed by the
Petition, MLLSA’s Tribal Advocacy Incubator Project (TAIP) has laid a strong foundation for

3 CARMODY & ASSOCS., supra note 4, at 28.
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expanded CJW programs.'" The Petition also mentions Alaska’s enormously successful CJW
program, which has proven particulatly effective in combatting the rural access-to-justice crises.*
Founded in 2022, Alaska’s program trains CJWs to help Alaskans with a variety of legal issues,
including SNAP benefits, Indian Child Welfare cases, domestic violence issues, wills and consumer
debt issues.* By the end of 2024, more than 200 community justice workers had been trained to
provide legal advice to clients, and CJWs were serving nearly four cases for each case handled by a
volunteer attorney.* Given the similarities between Alaska and Montana—chief among them,
remote, rural communities and a significant Indigenous American population—there is significant
reason to believe that a CJW program will find similar success in Montana.”

More broadly, should the Court adopt the petition, it will join the growing number of states that
have adopted justice worker reforms tailored to meet the needs of their citizens. The Supreme
Courts of Atizona,* Delaware,” Utah," and Hawaii,” for example, have all approved justice worker
programs. And numerous other states are exploring similar avenues to permit licensed, non-lawyer
legal service providers to provide targeted legal services to individuals in need.”

In conclusion, I strongly urge the Montana Supreme Court to adopt MLSA’s certified lay
advocate program. The evidence is clear: Montana faces a severe access-to-justice crisis, particularly
in rural communities where traditional legal aid cannot meet the overwhelming demand. A justice
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worker program offers a practical, research-backed solution that can quickly expand the availability
of legal assistance to low-income Montanans facing critical civil legal issues. By creating this pathway
for trained nonlawyer advocates to provide limited legal services under appropriate supervision, the

Court will take a meaningful step toward fulfilling the promise of equal justice under law for all
Montanans.

Sincerely,

&

Brianne Holland-Stergar
Visiting Assistant Professor
University of Montana Alexander Blewett I1I School of Law



