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ARGUMENT

The State conceded that the District Court erred when it did not take additional 

procedural safe guards when it allowed the jury to review the video during deliberations. 

(State’s Res. 31.) The State argues that the err was harmless, since the “testimonial” 

portion of the Driving Under the Influence (hereinafter DUI) investigative video, was 

cumulative testimony from Trooper Jester and Lewis.

I. Lewis was prejudiced by the District Court’s err, as the jury was allowed to 
emphasis the testimonial material of the dash cam video over the other 
evidence and testimony.

Testimony material or testimonial evidence is defined as a “person’s testimony 

offered to prove the truth of the matter asserted; esp., evidence elicited from a witness. 

Also termed communicative evidence; oral evidence.” State v. Stout, 2010 MT 137, ¶ 30, 

356 Mont. 468, 237 P.3d 37. (citing Black’s Law Dictionary 640 (Bryan A. Garner ed., 

9th ed., West 2009.) 

The State compares Lewis’ case to State v. Bales, 1999 MT 334, 297 Mont. 402, 

994 P.2d 17. (State’s Res. Brief 32-34.) In Bales, the district court erred when it allowed 

the jury to listen to a taped interview of the defendant during deliberations, but this 

Court ruled that  err was harmless since the recording was cumulative of other 

testimony. At ¶¶ 24, and 29. This Court has ruled that a video that was erroneously 

played for the jury during deliberation was harmless because they were not essential to 
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the State’s case and any testimony was cumulative of other testimony. State v. Hart, 

2009 MT 268, ¶ 36, 352 Mont. 92, 214 P.3d 1273. 

This Court had ruled that a silent video that depicted actions, not meant to 

communicate information from one person to another through verbal, written, or any 

other communicative form is not testimonial evidence. State v. Green, 2022 MT 218, ¶¶ 

15, 20, 410 Mont. 415, 519 P.3d 811. Communication is defined as “[t]he expression or 

exchange of information by speech, writing, gestures, or conduct; the process of 

bringing an idea to another’s perception.” Black’s Law Dictionary 316 (Bryan A. Garner 

ed., 9th ed., West 2009.) 

Lewis was prejudiced by the jury being allowed to review the DUI investigative 

video during deliberations. Bales is distinguished from the Lewis’s case as the recording 

in that matter was only an audio recording, and the current case is an audio/video 

recording. At ¶ 13. The State’s argument that only the words spoken on the video is 

testimonial is misplaced. Testimonial material is also considered communicative 

evidence.  The non-verbal communication found on the video is also testimonial in 

nature. Black’s Law Dictionary 316. As the non-verbal actions taken by Lewis and 

Trooper Jester were all meant to convey information, and the jury was able to emphasis 

that communication by watching the video during deliberations. 

In Lewis’ case the DUI investigative video’s verbal communications and the non-

verbal communication are both testimonial in nature. While the words spoken on the 
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video are clearly testimonial, so are the actions and reactions that both Lewis and 

Trooper Jester took during the video. Lewis’ physical reactions and actions were used to 

communication her frustration, lack of ability, and fear. Lewis’ reactions and actions 

were taken as communications by Trooper Jester. Further, Trooper Jesters reactions and 

actions in the video communicated his disbelief, frustration, and annoyance at Lewis. 

Trooper Jesters actions and reactions were taken as communication by Lewis. 

The jury clearly was allowed to emphasis the DUI investigative video when the 

District erred by allowing the jury to watch video during deliberations. The 

communication included all verbal and non-verbal communication found in the video. 

The District Court’s err in allowing the jury to review video during deliberations clearly 

prejudiced Lewis. There is more than a reasonable probability that the jury’s review of 

the DUI investigative video allow them to emphasis the video, and lead to the jury 

finding Lewis guilty. Further, it is clear that the video was of paramount importance to 

the State’s case.

CONCLUSION

Lewis requests that this Court overturn the felony DUI conviction, and order that 

she receive a new trial due to the District Court’s err that allowed the jury to emphasis 

the testimonial nature of the DUI investigative video over that of other witnesses and 

evidence. 
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Respectfully Submitted on 10th day of November, 2025. 

Ryan P. Archibald
Attorney at Law
3930 Willow Heights Dr.
Corpus Christi, TX 78410

By: /s/ Ryan P. Archibald
Ryan P. Archibald
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