IN THE SUPREME COURT OF THE STATE OF MONTANA

No. DA 24-0166

FILED

02/03/2025

Bowen Greenwood

CLERK OF THE SUPREME COURT
STATE OF MONTANA

Case Number: DA 24-0166

STATE OF MONTANA,

Plaintiff and Appellee,

V.

JONATHAN LOUIS KESSLER,

Defendant and Appellant.

BRIEF OF APPELLANT

On Appeal from the Montana Eighth Judicial District Court,
Cascade County, the Honorable Elizabeth Best, Presiding

APPEARANCES:

TAMMY A. HINDERMAN
Division Administrator

EMMA N. SAUVE

Assistant Appellate Defender
Office of State Public Defender
Appellate Defender Division
P.O. Box 200147

Helena, MT 59620-0147
emma.sauve@mt.gov

(406) 444-9505

ATTORNEYS FOR DEFENDANT
AND APPELLANT

AUSTIN KNUDSEN
Montana Attorney General
TAMMY K PLUBELL
Bureau Chief

Appellate Services Bureau
215 North Sanders

P.O. Box 201401

Helena, MT 59620-1401

JOSHUA RACKI
Cascade County Attorney
MICHELE LEVINE
Deputy County Attorney
121 4th Street North
Great Falls, MT 59601

ATTORNEYS FOR PLAINTIFF
AND APPELLEE


mailto:debbiesmith@mt.gov

TABLE OF CONTENTS

TABLE OF CONTENTS ..ottt 1
TABLE OF AUTHORITIES ... 11
STATEMENT OF THE ISSUE......ccooiiiiiiiiiiieeeeeecceee e 1
STATEMENT OF THE CASE .....oooiiiiiiiiiieee et 1
STATEMENT OF THE FACTS ..., 2
STANDARD OF REVIEW.......oooii, 6
SUMMARY OF THE ARGUMENT ..., 6
ARGUMENT e 7
L. Mr. Kessler’s prior misdemeanor theft convictions cannot enhance
his sentence for felony theft..........cccoooviiiiiiiiii e, 7
II.  Mr. Kessler is entitled to be resentenced based on a correct
understanding of his criminal record. ............ccccovveeiiiiiineiiiiieeennnn. 13
CONCLUSION ..., 18
CERTIFICATE OF COMPLIANCE...........ccooiiiiiiii, 20

APPENDIX ..o e e e 21



TABLE OF AUTHORITIES

Cases

State v. Bar-Jonah,

2004 MT 344, 324 Mont. 278, 102 P.3d 1229 .....cccoovvviiiiieiiiieeceinnn. 14
State v. Chesterfield,

2011 MT 256, 362 Mont. 243, 262 P.3d 1109 .....ccccovveviiiiiiiiiiieeciiees 6
State v. Daniels,

2003 MT 30, 314 Mont. 208, 64 P.3d 1045.....cccoviviieiiiiiieiiiieeeeiinne, 11
State v. Hicks,

2006 MT 71, 331 Mont. 471, 133 P.3d 206.........cevvveveeiiineeennnn.. 14, 17
State v. Jardee,

2020 MT 81, 399 Mont. 459, 461 P.3d 108........oviivveeiiiiieeiiieeeeeieees 7
State v. Krebs,

2016 MT 288, 385 Mont. 328, 384 P.3d 98.....ccovvviiiiiiiiieiiiieeeeiin, 13
State v. Letherman,

2023 MT 196, 413 Mont. 459, 537 P.3d 862.......ccevvvvviiiiiiiiiieeeiinnne. 13
State v. McNally,

2002 MT 160, 310 Mont. 396, 50 P.3d 1080.......ccccevvvveiiieeiiiieeeeinnne. 10
State v. Polaski,

2005 MT 13, 325 Mont. 351, 106 P.3d 538.....cccovviiviiiiiiiieeiiieeeeen, 10
State v. Simmons,

2011 MT 264, 362 Mont. 306, 264 P.3d 706..........ccovvvveiieneeeennnn... 13, 14
Statutes
Mont. Code Ann. § 45-6-301.......coivniiiiiiiiiiiee e 9
Mont. Code Ann. § 45-6-301(7)(2) .euevevuneeiiiieeiiiieeeeeeeeee e 9,10, 11
Mont. Code Ann. § 45-6-301(7)(0)(1)..cevvveeeeeeririiieeeeeriiiinnnnnn. 7,9, 10,11, 15
Mont. Code ANn. § 45-6-345.....ccoouueeiiiiieiiiiieeiiee e 8 9, 10

11



Mont. Code Ann. § 46-18-219 . ....cceiiiiiiiiiiieeieiieee e 15

Mont. Code Ann. § 46-18-201(2)(Q) «.eevvvueeeeriiiiiieeeeeeiiiiee e 15
Mont. Code Ann. § 61-8-1002(1)(D) ...cevvvueeeeiiiiiieeeeeeiiiiiee e 12
Mont. Code Ann. § 61-8-1002(1)(d) ....evvvuneeeriiiiiieeeiiiiiiiee e 12
Mont. Code Ann. § 61-8-1008(1)(8) ..cevvnerruniiiieiiieiiieeeieeeeeeeeeve e 12
Mont. Code Ann. § 61-8-1011(1)(A)(A11).u.cvunirrniiiineiiineeiieeiieeeeeeeveeeins 10

111



STATEMENT OF THE ISSUE

The theft statute designates three levels of theft based on the
value of the property stolen: misdemeanor theft of property worth less
than $1,500, felony theft of property worth between $1,500 and $5,000,
and felony theft of property worth over $5,000. The sentence for felony
theft of property between $1,500 and $5,000 can be enhanced by prior
convictions under that subsection. Can a prior misdemeanor theft
conviction enhance the sentence for a conviction of felony theft of
property worth between $1,500 and $5,000?

STATEMENT OF THE CASE

On June 1, 2023, the State charged Mr. Kessler with felony theft,
third or subsequent offense, in violation of Mont. Code Ann. § 45-6-
301(1)(a). (Information (District Court Document (Doc.) 3)). The State
alleged that Mr. Kessler stole two generators worth a total of $2,400
from a camper trailer. (Motion for Leave to File Information Direct and
Affidavit in Support (Doc. 1) at 2).

Mr. Kessler pled guilty on November 27, 2023. (November 27,
2023, Change of Plea Hearing Transcript (Plea Tr.) at 13). At

sentencing, Mr. Kessler objected to the felony theft being designated a



third offense. (January 22, 2024, Sentencing Hearing Transcript
(Sentencing Tr.) at 9). Mr. Kessler informed the court that he had only
one prior felony theft conviction, not two. (Sentencing Tr. at 10). Mr.
Kessler argued that the prior misdemeanor thefts on his record could
not be used to enhance his felony theft sentence. (Sentencing Tr. at 9).

The district court nonetheless sentenced Mr. Kessler to a felony
theft, third or subsequent offense. (Sentencing Tr. at 16; Sentencing
Order and Judgment (Doc. 28), attached as Appendix A). He was
sentenced to four years in Department of Corrections custody with two
years suspended. (Doc. 28 at 1). Mr. Kessler timely appealed. (Notice of
Appeal (Doc. 30)).

STATEMENT OF THE FACTS

At the time he was sentenced 1n this case, Mr. Kessler had one
prior felony theft conviction and five prior misdemeanor theft
convictions on his record. (Presentence Investigation Report (Doc. 25) at
2). Despite having only one prior felony theft on his record, the State
charged Mr. Kessler with felony theft, third or subsequent offense, in
violation of § 45-6-301(1)(a). (Doc. 3). He was also charged with criminal

trespass to vehicles in violation of Mont. Code Ann. § 45-6-202 and



criminal mischief in violation of Mont. Code Ann. § 45-6-101(1)(a). (Doc.
3).

Mr. Kessler pled guilty to the theft charge. (Plea Tr. at 13). At the
change of plea hearing, Mr. Kessler’s counsel asked him if he had two
prior felony theft convictions. (Plea Tr. at 12). Mr. Kessler incorrectly
stated that he did. (Plea Tr. at 12). The district court accepted his guilty
plea and found him guilty of theft, third or subsequent offense, a felony.
(Plea Tr. at 13). The two remaining charges were dismissed by the State
pursuant to the plea agreement. (Plea Tr. at 16).

Mr. Kessler’s counsel asked Mr. Kessler about his understanding
of the potential penalties in this case, warning him that a third felony
theft conviction carried two years of mandatory prison time:

Q. Okay. Do you also understand that, as the Judge maybe

mentioned, there's a mandatory -- potential mandatory prison
time on this conviction?

A. Yes.

Q. Okay. Do you also understand that we might -- we'd be asking
the Judge to potentially find one of the exceptions to the
mandatory minimum, but that is entirely within Judge Best's
discretion and we can't force her to agree with any of that?

A. Yes.



Q. Do you understand if she does not agree with that her hands
are tied and she's likely going to have to send you to the
Department of Corrections or a prison sentence --

A. Yes.
Q. -- for those two years?

A. Yes

Q. Okay. Do you understand that because this is a third or

subsequent theft offense, if you ever were charged or convicted in

the future you'd also be facing the same mandatory prison time?

A. Yes.

(Plea Tr. at 9, 10). The district court did not comment on counsel’s
statements about mandatory prison time. (See Plea Tr. at 1-21).

A presentence investigation (PSI) was conducted. (Doc. 25). The
PSI showed that Mr. Kessler had one prior conviction for felony theft
and five prior convictions for misdemeanor theft. (Doc. 25).

At sentencing, Mr. Kessler objected to his prior misdemeanor theft
convictions being used to enhance his felony theft sentence. (Sentencing
Tr. at 9). His defense counsel caught the error that Mr. Kessler had only

one prior felony theft conviction, not two, and lodged his objection prior

to the oral pronouncement of sentence. (Sentencing Tr. at 9). Counsel



argued that the sentencing ranges for misdemeanor theft and felony
theft are in separate sections of the theft statute and have separate
provisions for sentence enhancement. (Sentencing Tr. at 10). He
emphasized that a theft may be deemed a felony based only on the
value of the items stolen, and that misdemeanor theft cannot ever
become a felony based on prior convictions alone. (Sentencing Tr. at 10).
The State did not respond to or contest these assertions. (See
Sentencing Tr. at 1-24).

The district court sentenced Mr. Kessler to felony theft, third or
subsequent offense. (Sentencing Tr. at 16; Doc. 28). The district court
reasoned, “I just don't feel as though I have the law clearly before me to
declare this a second offense, although I understand your argument.”
(Sentencing Tr. at 16). The district court acknowledged that Mr. Kessler
only had one prior felony conviction. (Sentencing Tr. at 6). The district
court asked the State, “You said other prior felonies. But I found one.
Did I count wrong?” (Sentencing Tr. at 6). The State replied, “I believe
you are correct, Your Honor. There is at least that other prior felony
conviction.” (Sentencing Tr. at 6). Additionally, the written judgment

states that the sentence “considers that the Defendant has [one] prior



felony.” (Doc. 28 at 2). In spite of this, the written judgment declares in
bold letters that Mr. Kessler was sentenced for theft, third or
subsequent offense, a felony. (Doc. 28 at 1).

STANDARD OF REVIEW

Whether prior convictions may be used for sentence enhancement
purposes is generally a question of law that this Court reviews de novo.
State v. Chesterfield, 2011 MT 256, § 12, 362 Mont. 243, 262 P.3d 1109.

SUMMARY OF THE ARGUMENT

The theft statute designates three levels of theft based on the
value of the property stolen: misdemeanor theft of property valued at
less than $1,500; felony theft of property valued between $1,500 and
$5,000; and felony theft of property valued over $5,000. The sentence
for felony theft of property between $1,500 and $5,000 can be enhanced
by prior convictions. The statute provide separate sentencing ranges for
a first offense, a second offense, and a third or subsequent offense.

Here, Mr. Kessler undisputedly had only one prior felony theft
conviction. Despite acknowledging this, the District Court still convicted
Mr. Kessler of a third or subsequent offense. The plain language and

structure of the statute make clear that a sentence for theft of property



between $1,500 and $5,000 can only be enhanced by prior convictions
under that same subsection. Mr. Kessler should have been convicted of
theft of property between $1,500 and $5,000, second offense. The
district court’s erroneous decision to designate Mr. Kessler a third-time
felony theft offender materially influenced its sentencing decision, as
evidenced by the court’s imposition of two unsuspended years, which it
erroneously believed was required for a third offense felony theft. Mr.
Kessler should be resentenced based on the correct number of prior
felony theft convictions.

ARGUMENT

I Mr. Kessler’s prior misdemeanor theft convictions cannot
enhance his sentence for felony theft.

This Court will not look beyond the plain language of a statute if
the language is clear and unambiguous. State v. Jardee, 2020 MT 81,
8, 399 Mont. 459, 461 P.3d 108. Statutory construction should not
create absurd results if the statute can be reasonably interpreted to
avoid it. Jardee, 4 8. The statute must be read and interpreted as a
whole. Jardee, 8.

Mr. Kessler was sentenced under § 45-6-301(7)(b)(1), which

provides:



Except as provided in subsections (7)(c) and (7)(e), a person
convicted of the offense of theft of property that exceeds $1,500 in
value and does not exceed $5,000 in value shall be fined an amount
not to exceed $1,500 or be imprisoned in the state prison for a
term not to exceed 3 years, or both. A person convicted of a second
offense shall be fined an amount not to exceed $1,500 or be
imprisoned in the state prison for a term not to exceed 5 years, or
both. A person convicted of a third or subsequent offense shall be
imprisoned in the state prison for a term of not less than 2 years
or more than 5 years and may be fined an amount not to exceed
$5,000.
(emphasis added).
This statutory subsection begins by making clear it pertains to
“the offense of theft of property that exceeds $1,500 in value and does
not exceed $5,000 in value.” When this statute subsequently refers to a
person convicted of a second or third or subsequent “offense,” it is
plainly referring to the aforementioned offense “of theft of property that
exceeds $1,500 in value and does not exceed $5,000 in value.” In a
separate statute, Mont. Code Ann. § 45-6-345, the Legislature provided,
“For the purpose of determining the number of convictions under 45-6-
301, [ ...] a conviction means: (1) a conviction, as defined in 45-2-101,

under the same statute; [or] (2) a conviction for a violation of a similar

statute in another state...” (emphasis added).



The theft statute provides different sentencing subsections for
each monetary range. See § 45-6-301(7)(a)—(b)(1). For purposes of
determining a sentence under § 45-6-301, the only prior convictions that
a court may use for sentencing enhancement, or “stacking”, are
convictions for theft “under the same statute,” meaning within the same
monetary range. § 45-6-345. A misdemeanor theft—theft of property not
exceeding $1,500 in value—may only stack with previous misdemeanor
thefts. § 45-6-301(7)(a). Likewise, a felony theft of property between
$1,500 and $5,000 in value may only stack with previous felony thefts of
property within that range. § 45-6-301(7)(b)(1).

This plain language interpretation is bolstered by the separate
provision in § 45-6-345 that convictions from other jurisdictions may
count for enhancement purposes if they were under a “similar statute.”
If the issue here were that Mr. Kessler’s prior convictions were from
another state, they would not be similar enough to stack. Subsection
(7)(a) of § 45-6-301 (misdemeanor theft) is not “similar” to subsection
(7)(b)(1) (felony theft). The former requires theft of property not
exceeding $1,500 in value, while the latter requires the property to be

worth more than $1,500.



The phrase, “a similar statute in another state,” in § 45-6-345
mimics the language from the DUI stacking statute, which refers to “a
violation of a similar statute or regulation in another state.” Mont. Code
Ann. § 61-8-1011(1)(a)(111). The case law regarding this phrase has held
that, to determine whether a DUI statute from another state is similar
to one of Montana's DUI statutes, a court must compare the other
state's statute with Montana's relevant statute for the same year. State
v. Polaski, 2005 MT 13, § 16, 325 Mont. 351, 106 P.3d 538. An out-of-
state DUI statute or regulation is not similar and may not be used to
enhance a DUI sentence if it allows for a DUI conviction under a lesser
standard of culpability. State v. McNally, 2002 MT 160, § 22, 310 Mont.
396, 50 P.3d 1080; see also Polaski at § 22.

Misdemeanor theft, § 45-6-301(7)(a), allows for a conviction under
a lesser standard of culpability than felony theft, § 45-6-301(7)(b)(1). To
be convicted of misdemeanor theft, a person must have stolen items
worth $1,500 or less. To be convicted of felony theft as charged here, a
person must have stolen items worth more than $1,500 and less than
$5,000. The value of the property stolen is an element of the offense and

must be proven for a person to be convicted and sentenced under

10



§ 45-6-301(7)(b)(1). State v. Daniels, 2003 MT 30, § 16, 314 Mont. 208,
64 P.3d 1045. Therefore, felony theft as charged here requires a
different element of greater culpability—property with a value between
$1,500 and $5,000—compared to misdemeanor theft.

Importantly, misdemeanor theft cannot become a felony based on
prior convictions. The Legislature defined the severity of theft penalties
based first on value of the item stolen. Then, within those value ranges,
there are penalties for first, second, and third or subsequent
convictions. § 45-6-301(7)(a)—(b)(1). Even if a person has an extensive
history of misdemeanor theft convictions, a misdemeanor theft will
never become a felony based on the number of prior convictions.

§ 45-6-301(7)(a) (providing for a misdemeanor sentence even for third
“or subsequent” convictions under that subsection). It would be out of
line with the plain language of the statute to sentence someone to up to
five years under § 45-6-301(7)(b)(i), as a third-time felony theft offender,
when the person’s two priors were for misdemeanor theft. As Mr.
Kessler’s defense counsel put it, “it's contrary to legislative intent to

have somebody who is charged with two counts of stealing cups of

11



[r]amen from the grocery store to suddenly find himself facing a third
offense felony theft.” (Sentencing Tr. at 10).

Although the subsections of the DUI statute stack on each other—
for example, a previous DUI conviction under Mont. Code Ann.
§ 61-8-1002(1)(d) (a marijuana DUI) can still stack with a DUI under §
61-8-1002(1)(b) (an alcohol DUI) to make it a second offense—the
subsections of theft are different. In the theft statute, the subsections
specifically designate misdemeanor and felony status solely by the
value of the property taken, not by the number of previous theft
convictions. The severity of the present offense is what determines
which subsection applies. A DUI, by contrast, can only become a felony
if a person has at least three previous DUI convictions or a previous
conviction for vehicular homicide. Mont. Code Ann. § 61-8-1008(1)(a).
The language and organization of the theft statute makes it clear that,
unlike with DUISs, prior misdemeanor theft convictions cannot be used
to enhance the sentence of a felony theft conviction.

Here, the district court could not properly sentence Mr. Kessler to
felony theft, third or subsequent offense. At the sentencing hearing,

before the oral pronouncement, Mr. Kessler’s counsel objected to him

12



being sentenced to a third or subsequent offense, correctly pointing out
that he had only one prior felony conviction, not two. The PSI confirmed
this. (Doc. 25). The district court even acknowledged this. (Sentencing
Tr. at 6). The State did not disagree or make any argument as to why
misdemeanor thefts should enhance a sentence for felony theft. See
State v. Krebs, 2016 MT 288, q 20, 385 Mont. 328, 384 P.3d 98 (holding
that it 1s the State’s burden to prove that a prior conviction can be used
for sentence enhancement); State v. Letherman, 2023 MT 196, 9 12, 413
Mont. 459, 537 P.3d 862 (holding that when the defendant challenges
the accuracy of his criminal record to be used for sentencing
enhancement, the burden shifts to the State to provide competent proof
of the defendant’s prior convictions). The district court improperly
sentenced Mr. Kessler to felony theft, third or subsequent offense, in
light of the fact that this was only Mr. Kessler’s second felony theft
conviction.

II. Mr. Kessler is entitled to be resentenced based on a correct
understanding of his criminal record.

A criminal defendant has a due process guarantee to not be
sentenced based on misinformation. State v. Simmons, 2011 MT 264, q

11, 362 Mont. 306, 264 P.3d 706. The due process inquiry turns on

13



whether the court premised the sentence on materially false
information. Simmons, 9§ 11. The defendant must show the
misinformation is materially inaccurate or prejudicial before a sentence
will be overturned. State v. Bar-Jonah, 2004 MT 344, § 120, 324 Mont.
278, 102 P.3d 1229. But “where the illegal portion of a sentence affects
the entire sentence or we are unable to determine what sentence the trial
court would have imposed under a correct application of the law,” the
Court will generally remand for resentencing. State v. Hicks, 2006 MT
71, 9 44, 331 Mont. 471, 133 P.3d 206 (emphasis added).

The record suggests that Mr. Kessler’s incorrect designation as a
third-time felony theft offender caused the district court to impose a
harsher sentence than it might have imposed had he been correctly
sentenced to a second felony theft. Specifically, the record suggests the
court likely believed it was required to impose a minimum of two years
of unsuspended prison time for a felony theft, third or subsequent
offense.

A person convicted of felony theft, third or subsequent offense, as
charged in this case, “shall be imprisoned in the state prison for a term

of not less than 2 years or more than 5 years and may be fined an

14



amount not to exceed $5,000.” § 45-6-301(7)(b)(1). By contrast, a person
convicted of felony theft, second offense—the correct charge in this
case—“shall be fined an amount not to exceed $1,500 or be imprisoned
in the state prison for a term not to exceed 5 years, or both.”

§ 45-6-301(7)(b)(1). Mr. Kessler was sentenced to four years in
Department of Corrections custody, with just two years suspended.
(Doc. 28). At the sentencing hearing, the district court told Mr. Kessler,
“I just don't feel as though I have the law clearly before me to declare
this a second offense, although I understand your argument.”
(Sentencing Tr. at 16).

The record suggests that the parties, including the court, believed
that the district court was unable to suspend Mr. Kessler’s entire
sentence because he was being sentenced for a third felony theft.! The
parties seemed to believe that the language “shall be imprisoned in the

state prison for a term of not less than 2 years” meant that the district

1 This belief was apparently incorrect. “Whenever a person has been
found guilty of an offense upon a verdict of guilty or a plea of guilty or nolo
contendere, a sentencing judge may suspend execution of sentence, except...
as otherwise specifically provided by statute...” Mont. Code Ann. § 46-18-
201(2)(a). Some statutes specifically provide that the mandatory minimum
term of imprisonment may not be suspended. See, e.g., Mont. Code Ann. § 46-
18-219. The theft statute has no such provision. See § 45-6-301.

15



court could not suspend two years of Mr. Kessler’s sentence. § 45-6-
301(7)(b)().

At the change of plea hearing, Mr. Kessler’s counsel asked him on
the stand if he understood that there was “potential mandatory prison
time” and that if the court did not agree to an exception, “her hands are
tied and she’s likely going to have to send you to the Department of
Corrections” or prison for two years. (Plea Tr. at 9). The district court
did not correct counsel’s statements that for a felony theft, third offense,
the court would be legally bound to impose at least two years of
unsuspended prison time. This suggests that the district court itself
also believed that the two years could not be suspended; if it did not
believe so, it presumably would have corrected Mr. Kessler’s counsel
and ensured that Mr. Kessler was properly advised on the potential
penalties he faced.

Additionally, defense counsel argued at sentencing that a felony
theft, second offense—unlike a third offense—would allow the district
court “to suspend all the sentence, if it desires.” (Sentencing Tr. at 11).
Again, the district court did not correct this misunderstanding of the

law or give any indication it believed it had the power to fully suspend

16



Mr. Kessler’s sentence even for a third felony offense. (See Sentencing
Tr. at 1-24).

The district court sentenced Mr. Kessler as a third-time felony
theft offender and imposed a sentence that tracked its apparent belief of
what the mandatory minimum sentence was for a third-time offender:
two years of unsuspended incarceration. There is a high likelihood the
district court imposed two years of unsuspended time in this case based
on its belief that it could not suspend the entire sentence for a third-
time felony offender. This shows that the incorrect designation of Mr.
Kessler as a third-time felony theft offender may have affected his
sentence.

It is not clear from the record what Mr. Kessler’s sentence would
have been if the district court had sentenced him as a second-time
offender, and had it not felt statutorily bound to impose at least two
years of actual incarceration. As such, Mr. Kessler is entitled to

resentencing. See Hicks, 9§ 44.
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CONCLUSION

Mr. Kessler was improperly sentenced as a third-time felony theft
offender, despite this being only his second felony theft. His sentence

should be vacated, and the case remanded for resentencing.
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