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. APPEARANCES 1 had and testimony taken, to-wit:
2 THE COWM SSI ON ON PRACTI CE OF THE SUPREME COURT OF N
3 M STATE GBI cae e :
2 MR TROY MoGEE Q 3 CHAIR OGLE: Areyou ready to proceed?
MS. CAREY MATOVI CH, ESQ 4 MR. GREEN: Ready, Mr. Chairman.
®  APPEARI NG N BEHATF OLCTHE GFFI CE GF DI SOI PLI NARY 5 CHAIR OGLE: You'eready to proceed,
6 COUNSEL: 6 Mr. Strauch?
MR, TIMOTHY B. STRAUCH, ESQ
7 gfol cg of 1393@ plinary Counsel 7 MR. STRAUCH: Yes, Mr. Chairman
. 0. Box . : : :
2 e e e ont ana2de 1098 8 CHAIR OGLE: Before we get started,
APPEARI NG ON BEHALE OF THE RESPONDENT: 9 there are acouple of housekeeping items.
10 N VARK D PARKER ESQ 10  No. 1, yesterday we had some problems
11 Parker, reltz & Cosgrove, PLLC 11 with noisein the gallery, people watching the
12 r%'althB rkep/f{@a?%% 1212 12 proceeding. We would like to ask everyone to
13 13 please be quiet so everyone can hear, in
MR CHRI STI AN BRI AN CORRI GAN, ES :
14 Solicitor tGﬁQerA?{orney Gener al ° 14 particular that we can hear the questions that are
15 215 North Sanders Street 15 asked and the responses from the witnesses. In
16 Christian. Corrigan@t . gov 16 particular, it'sgoing to be alittle more
17 Xﬁ O;I'P%ERatGREgN ESQ (pro hac vice) 17 difficult with the remote testimony here this
18 (nggscs)voy Mcarthy PLLC 18 morning, so we ask that everyone please be quiet.
19 sal't Lake Gity. uT 84101 oot 19  Secondly, we had some reports that
20 tyler @onsovoyncearthy. com 20 people were taking photographs yesterday with
MR SHANE P. COLEMAN, ESQ .
21 Attorney at Law 21 their phones. We'd ask people to shut off your
22 ?%EESES}TBUSNDVQEO”S& orel ik 22 phone and/or if you're going to take photographs
23 R 23 of the proceeding, step to the back of the room,
24 24 and do it from the back of the room, so asit's
25 25 not disruptive.
Page 249 Page 251
; ' NDEX 1 One of the reports we received is some
3 2 people were trying to take photographs of the
VITNESS PACE 3 documents at the Counsel table, and of course,
4 BETHMELAUGHLIN - 4 that'sinappropriate. So we'd ask that you shut
5 Di rect Exa.m naTl on by M. Strauch. . . . 261 5 off your phone, and/or if you're going to take
6 Gross Bxamnation by M. Geen . . . . . 300 6 photographs, to step to the back of the room.
7 ERROL WYLIE GALT et i T ;
7  Thefirstitem I'd like to deal with, at
8 Direct Exami nation by M. Coleman. . . . 351 8 the conclusion of yesterday's proceedi ng, the
10 Redirect Examnation by M. Coleman. . . 386 10 submit post-trial findings and conclusions. Did
11 GREGORY J. HERTZ 11 you have an opportunity to review that brief, Mr.
12 Direct Exanmination by M. Coleman. . . . 388 12 Strauch?
13 13  MR. STRAUCH: Yes, Mr. Chairman.
14 EXHIBI TS 14 CHAIR OGLE: Do you have aresponse?
15 Exhibit No. Adri tted 15 MR. STRAUCH: Not awritten one. |
16 Exhibits A, B, C, D, EL F, G H I, J, L, 260 16 didn't havetime. But yes, sir. May 1?
17 M O Q R T, W X, Z AA BB, DD EF, 17 CHAIR OGLE: Yes, please do.
18 FF, GG and HH 18 MR. STRAUCH: Just afew points, and
19 19 then | want to address afew of the cases that
20 Respondent's Exhibit K (refused) 414 20 they cited.
21 Respondent's Exhibit V (refused) 414 21 Firdt, the Rules of Lawyer Disciplinary
22 22 Enforcement, in particular Rule 12, states
23 23 explicitly that the Adjudicatory Panel shall make
24 24 findings of fapt, conclusions of law, and
25 VWHEREUPON, the fol |l owing proceedi ngs were 25 recommendation to the Court.
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It is clear from that language that the
Commission on Practice doesn't sit as the ultimate
Court. It's not the ultimate arbiter here. The
Supreme Court is, and the Supreme Court isa
Court. And further, that rule makesit clear that
the Respondent has the opportunity to object to
the recommendations of this Commission.

The second point is it appears to me
that the Respondent relies nearly exclusively,
with the exception of the cases that | mentioned
and we'll discuss, on Civil Procedure Rule 8.

And as Respondent notes, the Rules of
Civil Procedure do apply to disciplinary
proceedings, except to the extent that they're not
consistent, in which case the Rules for Lawyer
Disciplinary Enforcement control. And here they
are inconsistent because Rule 8 isinconsistent
with RLDE 12, No. 1.

But Rule 8 more specifically starts with
this language, so even if it does apply -- which |
would disagree with -- even if does apply, Rule 8
starts with "unless ordered otherwise," quote
unguote.

Well, this Commission did not order the
submission of proposed findings. We've been under
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Supreme Court, and the AG did that a couple days
ago here. And the Supreme Court denied it here,
and the Supreme Court determined it in Morin.
And in Morin, one of the things noted by
the Supreme Court was that it didn't understand,
and questioned whether the procedure for awrit of
supervisory control could even beused in a
situation like this, questioning whether this
Commission is a Court, and specifically citing the
fact that under Rule 12 of the MRLDE, that the
Respondent has an opportunity to object to the
recommendations.
And so | would submit that that caseis
also instructive, that if push came to shove, the
Supreme Court probably would not endorse this
unless the Commission ordered otherwise.
Frankly if Rule 8 applies, their
submission would not be timely, because it
requires the submission of findings seven days
prior to the hearing, not after.
But as| said, in al the experience
that I've had as the Disciplinary Counsel, and
since then -- | did that in 2003 to 2005, and
handled my recollection is roughly 1500 casesin
that time frame, and then I've been defending
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a scheduling order in this case for the better
part of ayear, | believe -- maybe more, maybe
less -- but attached to that is the standing order
of this Commission which has the required
procedures for leading up to trial, and it does
not provide for the submission of proposed
findings.

The second thing | would note about Rule
8isthat it pertainsto al matters where the
Court, quote unguote, "must enter findings of fact
pursuant to Rule 52," and Rule 52 again speaks
about District Courts.

And as | mentioned, this Commission
doesn't sit as the ultimate arbiter. Should there
be any question about it, in terms of whether the
Supreme Court believes that this Commission sits
as the ultimate arbiter, in the Morin case,
M-O-R-1-N, and it was an origina proceeding
OP-20-0007, the decision for the Supreme Court
denying a petition for awrit in that case,
January 6th, 2020.

For background purposes, Ms. Morin was
undergoing a disciplinary proceeding, and much
like the Attorney General here, filed a petition
for awrit of supervisory control to the Montana
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lawyers ever since -- I've not been involved in a
case Where there had been a submission of proposed
findings.

And | would submit the Commission knows
its rules better than anyone. My understanding of
that always was that the Commission wants to be as
expedient as possible. The Commission has, ever
since the creation of ODC, made it a point of
moving things along. That's consistent with Rule
1, which requires the speedy and expedient
efficient resolution of all matters, and
submission of proposed findings and conclusions of
law will only delay the results here.

And | think if the Commission wanted to,
it could simply say no, it's not going to allow
it, and that would be consistent with Rule 8, but
I'm not going to tell you your business.

Last but not least, they cite afew
cases, and frankly | don't know what to make of
them, except they cite the Brackman case, 851 P.2d
1055, as standing for the proposition that
proposed findings were allowed. | have read the
case last night briefly, and my reading of the
case is that the Court actually held that the
Board of Nursing in that case went beyond its
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authority by allowing the prosecuting attorney to
file proposed findings of fact. So I'm not sure
what they're getting at with that cite, but if
anything, it probably is contrary to their
position.

They cite the Connell (phonetic) case,
and that was a child support hearing, and in that
case, the CSED Hearing Officer established a
schedule which included the submission of proposed
findings. Again, this Commission did not do that.

Core-Mark is another case they cite.
There the Board of Livestock hired an independent
Hearing Examiner to conduct the hearing, and there
again, the Hearing Examiner specifically had
ordered the submission of proposed findings ahead
of time; again, not done here.

And last but not least, in Mayer, again,
the Board of Psychologists ordered the submission
of proposed findings.

So in sum, | disagree that proposed
findings are neither appropriate or necessary. |
think what is necessary is an end to this
litigation. Thank you.

CHAIR OGLE: Your response.

MR. GREEN: Sure. If | may, Mr.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 258

hearing, the number of countsinvolved, | think
there's good cause here for usto doit. Wedon't
read the rules as precluding an order from this
body to doit.

So | think based on all those things,
this Panel certainly hasthe power to doit, |
think there's good cause for it, and we think in
the interests of justice and in fairness giving us
ahandful, 30 days, 45 days, to put together some
proposed findings and conclusions of law for this
Panel to consider, as not the ultimate arbiter to
be sure, but preparing its decision for review by
the Supreme Court, | think it would be a useful
exercise.

CHAIR OGLE: Very well. | would just
say for the record, in the time period that I've
been on the Commission, none of the parties have
submitted proposed findings and conclusions either
before or after the hearing.

Mr. Strauch does make some good points,
and you agree, | guess, that this Commission’s
determinations are simply a recommendation to the
Montana Supreme Court, who isthe final decision
maker in the matter.

And in addition to that, the parties are
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Chairman, just briefly. A couple of quick points.

| think, first | think there's actually
some agreement between our side and Mr. Strauch.
We don't disagree that this Court -- excuse me --
that this Panel is not the ultimate arbiter. We
understand the Supreme Court is. So that's|
think not disputed.

| think maybe where we have an important
differenceis our view of what's happened herein
the state of this evidentiary record. By thetime
we're finished, we will have heard from a number
of witnesses, and this panel has heard a
significant quantity of evidence on acasethat |
think -- | don't have a distinct memory of Mr.
Strauch's experience in ODC, citing | think 1300
or 1500 cases.

I don't know how many of those involved
40 different counts where | think we've gone
through and looked at all the subparts of those
counts. | think all told, if you count the
subparts, there are 127 different charges at issue
in this case.

So | think our view, based on al that
and the status of the record that will be finished
after what it looks like will be atwo day
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going to have an opportunity to summarize their
positionsin the closing arguments this morning,
later. So with that, we'll take this under
advisement. And we do also like to make
decisions, get recommendations out, as
expeditiously as possible, but we'll take this

under advisement and get a decision on this motion
at the conclusion of the hearing.

Was there something else you wanted to
bring up?

MR. GREEN: Therewas, Mr. Chairman.
Thank you. Just | think while we're still in our
case, before we turn it back to Mr. Strauch, we
wanted to make, for the record move the admission
of our exhibits that were either not objected to
or that Mr. Strauch has since withdrawn his
objectionsto.

For the record -- and Mr. Strauch,
please correct meif thislist isn't correct --
but | believe that Respondent's Exhibits A, B, C,
D,E,F,G,HI1,JL,MOQR,T,W,X,Z,
AA, BB, DD, EE, FF, GG, and HH.

CHAIR OGLE: Any objection, Mr. Strauch?

MR. STRAUCH: No. I'm just checking my
notes here. That's correct. Thank you.
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1 CHAIR OGLE: Those exhibits are admitted 1 Q. Wheredid you grow up?

2 into the record. 2 A. InButte

3 MR.GREEN: Thank you Mr. Chairman. 3 Q. Wheredid you go to school?

4 (Whereupon, Respondent's Exhibits A, B, C, D, E, 4 A. | went totheUniversity of Montana. |

5 F,GHI1,JL,MOQR,T,W,X,Z AA, BB, 5 haveabachelorsdegreein journalism, and a

6 DD, EE, FF, GG, and HH were received in evidence) 6 mastersin public administration.

7 CHAIR OGLE: Mr. Strauch, are you 7 Q. What isyour job as Court Administrator?

8 prepared to call your next witness then? 8 A. I'mresponsiblefor the overall

9 MR. STRAUCH: Yes, Mr. Chairman. 9 administrative functionsin the Judicial Branch,
10 CHAIR OGLE: Would you do so. 10 soit'sfairly broad based. 1I'm responsible for
11 MR. STRAUCH: Formally reopening ODC's 11 all human resour ces management activities,

12 case, ODC cals Beth McLaughlin, and sheis 12 payrall, contracting, fiscal management.

13 appearing remotely without objection by the 13 My office providesall IT servicesto

14 Respondent. 14 Courtsacrossthe state, including Courts of

15 CHAIR OGLE: You may proceed. Good 15 Limited Jurisdiction and District Courts. My

16 morning, Ms. McLaughlin. 16 office managesthe Youth Court Program, which is

17 THE WITNESS: Good morning. 17 thejuvenile probation system in the State of

18 18 Montana.

19 BETH McLAUGHLIN, 19 We manage a program that provides

20 Having been first duly sworn, was examined and 20 servicestofamiliesinvolved in child abuse and

21 tedtified asfollows: (viaZoom) 21 neglect cases, specifically mediation program. |

22 22 managethe StateLaw Library. Within the State

23 23 Law Library, we have alarge program for people

24 24 representing themselvesin courts. That includes

25 DIRECT EXAMINATION 25 self-help law centers across the state of Montana,
Page 261 Page 263

1 BY MR. STRAUCH: 1 and amediation program associated with that.

2 Q. What isyour name? 2 | also represent the branch before

3 A. My nameisBeth McLaughlin. 3 legidative hearings, including managing and

4 Q. Andwho areyou? 4 delivering our budget proposal during legidative

5 A. | am the Supreme Court Administrator. 5 sessions, aswell as providing responses during

6 Q. Andwhere are you thismorning, Ms. 6 theinterim.

7 McLaughlin? 7 Finally I'm responsible for making sure

8 A. | amin my hotel room in Missoula, 8 that all of our datarequests areresponded to,

9 Montana. 9 that information requests are responded to, and
10 Q. Isanybody inthe room with you? 10 then any other dutiesthat might be assigned to me
11 A. No. 11 by theCourt or theDistrict Court. | did miss
12 Q. Do you have accessto the ODC's exhibits 12 alsothat we have administrative responsibility
13 infront of you? 13 for theWater Court aswell.

14 A. | do. 14 Q. Thank you. And | want to pick up on

15 Q. Do you have accessto the Attorney 15 something you just said, | believe | heard you
16 General's exhibitsin front of you? 16 say. Areyou familiar with your statutory duties
17 A. | do. 17 under the Montana Code?

18 Q. What is-- just tell us, please, a 18 A. | am.

19 little bit about your personal background. 19 Q. In 2021, at thetime of eventsthat are

20 A. | have been the Supreme Court 20 the subject of this proceeding, was one of your
21 Administrator since July of 2012. Prior tothat | 21 duties under the MCA then in effect -- not

22 wasthe Human Resources Director at the Department |22 today's, but the one back then, which | submit to
23 of Public Health and Human Services. | have 23 you as amatter of law isthe 2019 version, and
24 worked for State government for about 31 and a 24 that's specifically for the record 3-1-702(10).

25 half years. 25 Wasone of your functions then to perform other

L esofski Court Reporting, 1 nc./406-443-2010
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1 duties, quote, "perform other duties that the 1 I'll usetheterm -- party certainly in the
2 Supreme Court may assign,” end quote? 2 McLaughlin case, but aso had your lawyer file
3 A. Yes 3 some documents for you in the Brown case, correct?
4 Q. And sometime after 2021, was that 4 A. Correct.
5 provision No. 10 removed from that statute? 5 Q. When did you first learn that the
6 A. That provision wasremoved during the 6 Legidature had subpoenaed Judicial Branch emails
7 2023 legislative session. 7 from the Department of Administration?
8 Q. Soacoupleyears after the events here? 8 A. | firstlearned about it on Friday. |
9 A. Correct. 9 had left my office for a personal appointment.
10 Q. And you've looked through the 10 I'mnot surel havethe exact date. It waseither
11 Respondent's exhibits, and Exhibit H in 11 April 8th or 9th. And | came back to my office
12 particular? 12 closeto 5:00, just to clean up theinformation,
13 A. I'msorry, Mr. Strauch. Did you say 13 and found that there was a courtesy copy of a
14 your exhibitsor -- 14 document from Ms. Belke notifying methat a
15 Q. Mineare numbered, so "H" isa 15 subpoena had been issued to the Department of
16 Respondent exhibit. 16 Administration to produce Judicial Branch
17 A. Just one moment, please. | havethat 17 documents.
18 pulled up. 18 Q. And for the record, Friday was April
19 Q. Andwhat version of the code Section 19 9th. Okay?
20 3-1-702 ison that exhibit? 20 A. Thank you.
21 A. Thisisthe section of the code from 21 Q. And at what time of the day did you
22 2023. 22 receive the courtesy copy of the subpoena directed
23 Q. Sothiscode section that they've got 23 tothe Department of Administration?
24 herein their exhibitsis not the one that 24 A. | received the document when | returned
25 controlled your actions in 2021, correct? 25 tomy office after a personal appointment, and it
Page 265 Page 267
1 A. Correct. 1 waseither closeto or shortly after 5:00 on a
2 Q. Andthisonein 2023 actually doesn't 2 Friday.
3 havethat No. 10 that you just talked about, 3 Q. Inthe ODC's Exhibit No. 6, can you just
4 right? 4 look at that, and affirm that that's a copy, a
5 A. Correct. 5 courtesy copy of that subpoena.
6 Q. Wereyou subpoenaed to testify here? 6 A. Yes. Just oneminute. That iscorrect.
7 A. | was 7 Q. And that subpoenais directed to -- it's
8 Q. And did you, once you were subpoenaed, 8 signed by Senator Regier; isthat right?
9 did you contact my office to work out atimeto 9 A. Regier.
10 accommodate your professional obligations? 10 Q. | mispronounced hisname. | apologize.
11 A. 1did. 11 Andit'sdirected to Misty Giles, Director of
12 Q. Andyou understood that -- or excuse me. 12 Administration, the Department of Administration?
13 Didyou understand that if | didn't work that out 13 A. Correct.
14 withyou, you had aright to apply to this 14 Q. WhoisMs. Giles?
15 Commission for relief or protective relief so that 15 A. Ms. Gilesisan Executive Branch
16 you could meet your professional obligations? 16 appointed official, who isthe head of the
17 A. 1did. 17 Executive Department of Administration.
18 Q. But | worked it out with you, right? 18 Q. What's your understanding of her job as
19 A. Correct. 19 the Director?
20 Q. And Respondent has professionally 20 A. | believe she hasresponsibility over
21 accommodated you as well; you understand that, 21 what | would say are administrative functionsin
22 right? 22 the Executive Branch, so the management of
23 A. Correct. 23 buildings, the management of the state health
24 Q. Weknow you were involved not as a 24 insurance system; and then attached to her office
25 lawyer, but you were involved somewhat as a -- 25 isthe State Information Technology Division.
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1 Q. What was your understanding of how Ms. 1 A. There'sgenerally twowaysin which they
2 Giles had access to Judicial Branch emails? 2 areprocessed. Thefirstistheonel will
3 A. TheJudicial Branch resideson the 3 explainistheeasiest.
4 Executive Branch network. Wedo not havefunding | 4 We do receive on occasion requests for
5 that would allow usto have our own network system | 5 Court records. All of the Courtsin the State of
6 with all of thethingsthat arerequired in the 6 Montanareside on our network, reside on our case
7 modern ageto prevent cyber security attacks, so 7 management system. | am not the keeper of the
8 weprocurenetwork servicesfrom the Department of | 8 record in that case, and in the case where court
9 Administration. 9 recordsarerequested, therequesting party is
10 That would include the suite of office 10 directed totheappropriate Clerk of Court.
11 productsthat are generally used in awork 11 So if you request from my office case
12 environment, so email, Word, PDF's, | mean all of 12 filesin the Yelowstone County District Court,
13 thosethingsthat people useon their daily work. 13 I'm goingtorefer youtothe Clerk of Court in
14 1t would be arelationship -- or excuse me -- 14 Yellowstone County, even though in theory my IT
15 1TSD'srelationship to the branch would be akin to 15 staff could reach in and get thosefiles. Weare
16 alaw firm'srelationship to a private inter net 16 not the custodian of thoserecords. Sothat'sone
17 provider. 17 typeof record request that isreferred to the
18 Q. And that saves the taxpayers of the 18 custodial record keeper. The second --
19 state money? 19 Q. I'msorry. Didyou say that's a public
20 A. Itdoes. It would bel think cost 20 recordsrequest? Isthat what you said?
21 prohibitive, and probably not something we would 21 A. | said that was a public recordsreguest
22 ever want to have a completely separate Judicial 22 for court records, so case specific court records.
23 Branch network. | don't think that would be an 23 In the event that wereceive arequest
24 appropriate use of funds. 24 for public recordsthat arelodged or associated
25 Q. Andisthe Judicia Branch network still 25 in my office, we generally have a period of time
Page 269 Page 271
1 part of or lodged in the Executive Branch network 1 inwhich torespond tothat. | would ask my IT
2 asof today? 2 taff that workswithin the branch to securethe
3 A. ltis 3 reguested documentsif they were electronic.
4 Q. For the same reason? 4 Sometimes people request a document that
5 A. Yes 5 isnot electronic, so | would physically secure
6 Q. What isyour understanding of -- Let's 6 those.
7 start with thisway. What is your understanding 7 I would go through those, and make sure
8 of the authority of the Executive Branch Director 8 that everything that wasrequested was actually
9 of Administration to reach into the Judicial 9 something that we could release as a public
10 Branch's network? 10 document. If therewere portions of therequest
11 A. | believe she has zero authority to 11 inwhich a document contained some confidential
12 reachintothe Judicial Branch network; she has 12 information, but not all confidential infor mation,
13 zeroauthority toreach into the Legidative 13 | would redact theinformation that was
14 Branch network aswell; and probably zero 14 confidential before providing the document.
15 authority asit relatesto other statewide elected 15 If there were documentsthat wer e not
16 officialswithin the Executive Branch. 16 goingto bereleased becausethey contain
17 Q. What isyour ability, asthe Court 17 confidential information, unlessthe requesting
18 Administrator, to reach into the Executive 18 party waived what | would call a privilegelog, |
19 Branch's network? 19 would also attach a privilege log that explains
20 A. | havenoauthority todo that. 20 what documentswere not produced.
21 Q. Haveyou had occasionsin your position 21 Q. Why would you undergo that review
22 where individuals have made requests for Judicia 22 process, that redaction process, and that
23 Branch records? 23 privilegelog process? Why would you do that?
24 A. | have. 24 A. Thereareamyriad of items contained
25 Q. And how arethey usualy processed? 25 within the Judicial Branch that contain
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1 information that iseither confidential because it 1 A. Thisisnot correct. | did not receive
2 relatesto someone's personal privacy, or it's 2 asubpoena.
3 specifically confidential in statute. So | cannot 3 Q. (BY MR. STRAUCH) When you got the
4 just turn over documentswithout reviewing them, 4 courtesy copy of the subpoenato Ms. Giles, what
5 or | would risk releasing information that's 5 did you make of the fact that the subpoenawas
6 either statutorily confidential or protected as 6 directed to her and not someone associated with
7 it'srelated to somebody's personal privacy 7 theJudicial Branch?
8 interests. 8 A. Asl| mentioned, I'd never seen that
9 Q. For example, like what? 9 beforein all of theyears| had worked for State
10 A. For example, six monthsago | received a 10 government, so| was extremely concerned. And my
11 publicinformation request for a number of 11 primary concern wasrelated to the volume of
12 invoicesthat wererelated to paymentsmadeby the |12 emailsthat | havein my Outlook box that deal
13 Judicial Branch through my office. On itsface 13 with highly confidential matters, mattersthat are
14 you might assume invoices ar e publicly, public 14 ether statutorily confidential or confidential
15 information that we would turn over without any 15 based on someone'sright to privacy. | didn't
16 review. However, you haveto go through every 16 want thosereleased.
17 invoiceto ensurethat we'renot releasing the 17 Q. Specifically if you would look at
18 nameof aclient that isassociated with that 18 Exhibit 6, the subpoenato Ms. Giles.
19 invoice. 19 A. Yes.
20 So for instance, | received arequest 20 Q. There'safew things!'dliketo ask you
21 for anumber of fiscal documents. Thosedocuments |21 about. First of al, the subpoenaitself is dated
22 wereall associated with Drug Treatment Courts 22 April 8th, which would be Thursday; is that right?
23 that my office manages, so we had to go through 23 A. Correct.
24 and redact the name of all of the Drug Court 24 Q. Anditcaled for Ms. Gilesto produce
25 participantsasit related to those invoices to 25 emailson Friday the 9th; isthat right?
Page 273 Page 275
1 protect their personal privacy. 1 A. Correct.
2 Q. Inthismatter, you received a courtesy 2 Q. So before you had even received it?
3 copy of asubpoenadirected to Ms. Giles. Was 3 A. Correct.
4 anything different about that circumstance based 4 Q. And the emailsthat are requested here
5 onyour experience? 5 include, No. 1, all emails and attachments that
6 A. Atthat point | had been in State 6 you received between January 4th and April 8th,
7 government for 29 years, 28 years, 29 years, and 7 both either in paper or digital, correct?
8 I'venever experienced something -- I'd been with 8 A. Correct.
9 theJudicial Branch for twenty yearsat that 9 Q. Andany and all recoverable deleted
10 point. | had never seen a subpoena for 10 emailssent or received by you for that same
11 information from, for a Judicial Branch document 11 period of time, correct?
12 from -- or served on an Executive Branch official. 12 A. Correct.
13 Q. Wherewould you expect the subpoenafor 13 Q. Andtheonly exclusionisNo. 3, which
14 Judicial Branch emailsto be directed? 14 isanexclusion for emailsrelated to decisions
15 A. | would have expected it to be directed 15 made by the Justices in disposition of afinal
16 tome. It'sapossibility it might have been 16 opinion, right?
17 served on someone elsein the branch aswell, but 17 A. Correct.
18 within the Judicial Branch. 18 Q. So the scope of this subpoenais
19 Q. Beforel get there, | have aquestion 19 virtually unlimited by subject matter except for
20 foryou. Yesterday the suggestion had been made 20 emailsrelated to decisions made by the Justices;
21 that prior to Friday the 9th, that you had 21 isthat right?
22 received a subpoenafrom one or more individuals 22 MR. GREEN: Objection, leading.
23 associated with the Legidlature for polling 23 CHAIR OGLE: Sustained.
24 emails; isthat correct? 24 Q. (BY MR. STRAUCH) What isthe only

25

MR. GREEN: Objection, Mr. Chair.

25

exclusion?

L esofski Court Reporting, 1 nc./406-443-2010

(7) Pages 272 - 275



Before the Commission on Practice
In the Matter of Austin Knudsen

Transcript of Proceedings - Day 2
October 10, 2024

Page 276

Page 278

1 A. Theonly exclusion was emailsand 1 werethesubject of child abuse and neglect
2 attachmentsrelated to decisions made by the 2 proceedingswerein my email, and those are
3 Justices, which would not exist within my email 3 statutorily confidential. So | wasvery concerned
4 box. | would never have a copy of discussions 4 about that.
5 about decisions made by Justices. 5 And then there was also infor mation
6 Q. Beyond that, and putting aside that 6 about a specific Judicial Standards Commission
7 issue, are there any other restrictions on the 7 matter in which the Chairman of the Judicial
8 scope -- other than the time restriction -- but 8 Standardswas seeking assistancein | believe
9 arethere any subject matter restrictions other 9 putting a contract together for investigating a
10 thanthat? 10 matter that was before JSC, and JSC mattersare
11 A. No. Thereisno mention of emailsthat 11 specifically in statute confidential.
12 contain information that may be personally private |12 So | was quite alarmed by a lot of
13 for somebody or statutorily non-disclosable. 13 thingsthat arein my email that are confidential,
14 Q. So Friday the 9th when you got this, was 14 but thosethree on that Friday afternoon, Friday
15 there anything fresh in your mind about particular 15 evening, werefresh in my head.
16 concernsthat you may have of any recent emails 16 Q. And please explain how Ms. Giles would
17 just prior that would be within the scope of the 17 have accessto emailslike that, Judicial Branch
18 timeframe here? 18 emalls.
19 A. Yes. Therewereactually threethings 19 A. Inthenormal course of business she
20 that werefresh in my mind, and caused me a great 20 should not have accessto emailslikethat. Asl
21 deal of distress. I, likel said, am responsible 21 mentioned earlier, we procure network services
22 for the oversight of human resource management in |22 from the Executive Branch, and | assume, as has
23 my office, and | haveafairly small office. 23 been borneout throughout this process, that they
24 So | had a series of emails over the 24 reached in inappropriately, secured emailsthat
25 past week and a half in which an employee, whose 25 werenot within her chain of custody.
Page 277 Page 279
1 wifewas seeking pretty significant medical 1 Q. What'syour understanding of the reason
2 treatment, had been communicating with meback and | 2 for the segregation of the Executive Branch's
3 forth about how to secure leave, what it would 3 accessto Judicial Branch emails and vice versa?
4 look likefor him to take a chunk of time off; and 4 What's your understanding of the reason for that
5 contained within those emails was very per sonal 5 wal?
6 information about what was happening with himand | 6 A. Wéll, | think it goeseven further than
7 hisfamily. And that was clearly something that | 7 abranch. In my case, | know the lawsrelated to
8 had an obligation to protect from disclosureto 8 Judicial Branch documents. | understand what |
9 anyoneoutside of the branch. 9 can and cannot release. And as| mentioned with
10 | also had, either the sameweek or the 10 theexamplewith aninvoice, | don't think if
11 previousweek, a back and forth discussion with a 11 you'renot part of the branch that you would
12 District Court Judge who was handling a child 12 understand that there arethingswithin the
13 abuseand neglect case, and as| recall, the case 13 invoicethat need to beredacted to protect the
14 involved a mother who was a minor, and her child 14 privacy interests of a Drug Court client.
15 wasthe subject of the child abuse and neglect 15 So we under stand what our obligations
16 case. 16 and lawsare. | think the Legidature, if someone
17 But the District Court Judge wastrying 17 requests emailsfrom them, under stands what their
18 tofigureout within the statute how they could 18 obligation and laws are that they need to follow
19 appoint and pay for a Guardian ad Litem for the 19 related to confidentiality. The samewould be
20 mother, even though she wasn't the subject of the 20 trueof an Executive Branch official aswell.
21 case 21 If someone requests documents from the
22 So within those emails| had several 22 State Auditor, the State Auditor's Officeis going
23 Court ordersfrom the Judge that we worked 23 tobeexpertsin what isconfidential within their
24 through, so we could makethat payment, but the 24 emailsand what isreleasable to the public. So
25 namesof both the young mother and her child who 25 thecustodian of therecord isresponsible for
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knowing what can and cannot bereleased.

Q. Arethere potential liability issuesif
emails that should not be released outside of your
control are released to someone?

A. Absolutely. There's-- 1 would think if
someone had their personal privacy violated, they
could certainly take action against the Court for
doingthat. | mean there's specific statutesin
the child abuse world that make it a misdemeanor
if you inadvertently or purposely release
documents and names associated with child abuse
and neglect cases.

Sothere'snot only therisk to the
State of financial liability, but thereare
certain casetypesin which itisacrimeto
release the documentsinappropriately.

Q. Andtherisk to the State means
ultimately the taxpayers would bear that expense;
isthat right?

A. Correct.

Q. So having these concerns fresh on your
mind Friday the 9th, the evening of Friday the
9th, what did you do next?

A. Weéll, I'm not an attorney, and because
thisclearly isa subpoena that involveslegal
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produced by Monday, if | recall.

Q. Andisthat ODC Exhibit 7, that email,
at the top?

A. Givemejust asecond. Yes.

Q. And for the record, Exhibit 7 Page 1 at
the top is an email from Ms. Giles, Sunday, April
11th at 11:23 a.m. to your lawyer Randy Cox and
other folks; is that right?

A. Correct.

Q. Andinthat email, Ms. Giles states
that, first of al, asthe third party holder of
these documents, the Department is not well suited
to ascertain which fall within the concerns that
your lawyer raised with them, right?

A. Correct.

Q. And then she indicates she's happy to
give Mr. Cox acopy, the electronic copy of what
she turned over on Friday, right?

A. Correct.

Q. And then she says shelll do the same on
Monday when she produces the rest of the
documents; is that right?

A. Correct.

Q. Andthere'sareference at the bottom to
reaching out to the Legislature to resolve
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action, | knew that | had to hire an attorney. |
don't have Staff Counsel within my office. We
have a Supreme Court attor ney who workswith uson
thingslikerules, but she's not someone who would
represent my officein amatter likethis.
So | contacted Randy Cox, and secured

his services Friday evening, | think probably
around 6:00 or 7:00.

Q. Didyou know as of Friday evening, April
9th, when you received the courtesy copy of the
subpoenato Ms. Giles, whether she had aready
produced some emails?

A. | received the courtesy copy of the
subpoena from Ms. Belke, not from Ms. Giles, and |
assumed in reading it -- becauseit directsthe
documentsto be produced by 3:00 -- that they may
have already been produced. | didn't know.

Q. When did you learn for the first time
for sure that Ms. Giles had produced emails
pursuant to the subpoena? When did you find that
out?

A. It wasover theweekend. | think it was
on Sunday when Ms. Gilesresponded to outreach
from Mr. Cox who was representing me, and said
that some had been produced, and all would be
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concerns. Inthe email below, in the letter that
Mr. Cox sent, did he attempt to try to resolve
concerns?

A. Yes

Q. Soon Sunday morning -- excuse me --
Sunday around noon, Sunday the 11th, you found out
that they've already produced emails. Did that
raise any concerns in your mind beyond those you
already had on Friday?

A. It certainly amplified them, and the
email back from Ms. Giles said that they complied
with the scope of the subpoena aswritten, which
means ever ything was turned over to the
Legidature.

And | don't know that | knew what the
Legislature meant. Did that mean it was housed
with an attorney at the Legidature? Did that
mean it was my emailswerejust circulating widely
among legislators and legislative staff? 1t was
impossible to know what had happened with them,
and | was extremely concer ned given the types of
documentsthat reside within my email, as|
pointed out earlier, with thingsthat are both
confidential and statutorily confidential. So
was very concerned. Therewasnoindication there
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1 had been any attempt even to deal with itemsthat 1 Genera's Office intent was with respect to that
2 may have even been clearly confidential to any 2 Sunday order?
3 person. 3 A. I'msorry. Would you repeat that? |
4 Q. Wadll, let meask you this. The 4 didn't hear you clearly.
5 suggestion has been made that there's no 5 Q. Sorry. Didyoulearn what the AG's
6 information that emails were disclosed publicly 6 Officeintent was with respect to the Sunday
7 outside of the legislators and/or the 7 order?
8 Legidaturesattorneys. And does that solve your 8 A. My recollection isthey were not going
9 concern? 9 tocomply with it.
10 MR. GREEN: Objection, hearsay. 10 Q. Didthey infact send aletter to the
11 CHAIR OGLE: Sustained. 11 Court to that effect?
12 Q. (BY MR. STRAUCH) Let meask you this 12 A. Yes.
13 way then. If the only people that had access to 13 Q. When they sent that letter, what did
14 theemailsthat Ms. Giles produced were the 14 that mean to you as the Court Administrator in
15 Legidature and/or its attorneys, would that solve 15 attempting to perform your duties to the Court?
16 your concerns? 16 A. It meant that documentsthat | had an
17 A. Absolutely not. Even if Ms. Gilesand 17 obligation to protect were not protected, and
18 her staff and whatever legislatorsand their staff 18 therewasoutstanding liability to the State.
19 viewed the emails, they have no authority to see 19 Beyond that just the potential that people's
20 confidential emails; they have no authority to see 20 personal privacy around thingsthat were contained
21 adiscussion with a staff person about a medical 21 in my email were out and about physically
22 event with hisfamily; ther€'sno authority to see 22 personally made meill because | had not protected
23 adiscussion about a child abuse and neglect case, 23 those
24 and how we were going to make paymentson certain |24 Q. After the Sunday order, April 11th, did
25 obligationsthat we had. 25 you receive additional legislative subpoenas?
Page 285 Page 287
1 So they have no authority to seethem. 1 A. | believe so.
2 Therewere certainly emailsthat should, that 2 Q. Anddo you recall what the subpoena
3 would have been public, but the emailsthat were 3 directed to you was for?
4 private, there'sno authority for Ms. Giles, or 4 A. I'msorry. Onemoretime.
5 anyonein her staff, or any legislator, or anyone 5 Q. Doyou recal what the subpoena directed
6 onthelegidative staff to view those. That 6 toyouwasfor?
7 aloneisadisclosure. It'sinappropriate. 7 A. Asl recall, it directed meto appear, |
8 Q. You know that the Court, or do you know 8 think.
9 that the Court on Sunday the 11th issued a 9 Q. Didit ask for documents?
10 temporary order quashing the subpoenato Ms. 10 A. And for documents, produce documents.
11 Giles? 11 Q. Do you recall what documents or
12 A. Yes. 12 materials you had been subpoenaed to produce?
13 Q. Do you know by the time that order came 13 A. Il don't. | would havetolook at the
14 out how many emails she had already produced to 14 subpoenatorecall it.
15 the Department of Justice before that? 15 Q. Doyourecadl if it asked for the same
16 A. It wasupwardsof 5,000, | believe. 16 emails?
17 Q. Do you know what the Department of 17 A. Canyou repeat that? I'm sorry. The
18 Justice did with those emails? 18 air conditioner cameon in my room.
19 A. | havenoidea. 19 Q. It'sgetting hot over there?
20 Q. Sodid the Sunday order solve your 20 A. | know.
21 problems? 21 MR. STRAUCH: I'm sorry. Don't answer
22 A. No. At that point, the emails had 22 that. Withdraw that question.
23 already been disclosed to people who did not have 23 Q. (BY MR. STRAUCH) Do you recdl if that
24 theauthority to see those emails. 24 subpoenathat came after the order, the subpoena

25

Q. Didyou learn what the Attorney

25 directed to you, included the emails that had been
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sought in the prior subpoenato Ms. Giles?

A. Yes

Q. Andin addition, did it ask for Judicia
Branch phones, and laptops, and electronic drives,
etc., that may house emails?

A. Yes, requested emails, and then | think
that | was supposed to deliver phones and
computersaswell.

Q. Would you please look at Exhibit 14 in
the ODC exhibits.

A. Yes | haveit.

Q. I'mgoingtodirect you -- Thisisa
declaration of Lieutenant General Hansen dated
April 14th, and I'm going to direct your attention
to afew things here.

First of al, specifically Paragraph 2,
Ms. Hansen affirms under oath that a compilation
of emailswere publicly disclosed by members of
the press, and then it gives alink; isthat
right?

A. Correct.

Q. And at Paragraph 5, the Lieutenant
Genera confirms and swears that the L egislature
received over 5,000 emails on April 9th; that
would be the Friday, correct?
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meaning the Attorney General's Office, and states
no sensitive or protected information has been
disclosed; did | read that correctly?

A. Correct.

Q. Now, starting with the last bit, do you
agree with the claim there that no sensitive or
protected information has been disclosed at this
point?

A. Theemailshad been viewed by the
Department of Administration staff, which isa
disclosur e; the emails had been viewed by | don't
know who within the Legislature or their staff,
which was a disclosur e; and the emails had been
viewed by the Department of Justice, and | don't
know by whom, and that was a disclosure.

So the documents that wer e confidential,
either because of personal privacy rightsor
statute, had already been disclosed
inappropriately to the Executive Branch officials
that | just outlined.

Q. And areyou aware that on -- I'm sorry.

Did the Court, Supreme Court, Montana Supreme
Court, ultimately rule in your favor, and quash
the subpoena that had been served on you and
directed to you, and ordered return of all
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A. Correct.

Q. And Paragraphs5 and 6 -- excuse me -- 6
and 7 confirm, first of al, that the Department
itself conducted areview of the materials; is
that right?

A. Thatisright, and that was contrary to
what had been relayed to Mr. Cox from Ms. Gilesin
her email on the Sunday she had said that
everything had been turned over pursuant to the
subpoena. Thesubpoenadidn't require or even
suggest any redaction --

Q. wadll --

A. --except for decisional case matters.

Q. Intheemail to Ms. Giles, did she, on
Sunday morning, did she actually tell Mr. Cox that
the Department wasn't equipped to conduct that
kind of review?

A. Yes

Q. And then on Paragraph 7, Lieutenant
Hansen states that the L egislature also conducted
itsown review; did | read that correctly?

A. Yes

Q. InParagraph 8, the Lieutenant General
confirms under oath that currently the emails
produced are held by the Legislature's Counsel,
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Judicial Branch emails?

A. Yes

Q. Andyoudon't needto look at it, Ms.
McLaughlin. It'sintherecord. It's Exhibit 24.
And it'sthe order that states the emails shall be
immediately returned. Did they do as ordered?

A. No.

Q. Doyou recal when you received emails
from the Attorney General's Office?

A. | received a portion of -- | received
documents-- | don't know if they were all emails
that had been secured -- in April of 2022. And
then | received a second batch of emailsthat they
had discovered maybe a week later in April of
2022.

Q. But who delivered the emailsto you?

A. Thefirst batch that | received were
delivered by two attorneys from the Attor ney
General's Office; and the second group came
through a Fed Ex mailing.

Q. Who from the Attorney General's Office
delivered the first batch?

A. It wasDerek Oestreicher who was an
attorney with the office, and then David Dewhir st
who wasthel think Solicitor at that point.
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1 Q. Inthe ODC Exhibit 33, please.

2 A. Okay.

3 Q. Now, isthat acertificate of delivery

4 that Mr. Oestreicher signed on March 22 of 2022,
5 and that you acknowledged receipt of in March 22
6 of 20227

7 A. That iscorrect. 1t wasMarch of '22.

8 Q. Sowhenyou'vetestified earlier you

9 thought both batches camein April, were you
10 mistaken?

11 A. | wasmistaken. | had the month wrong.
12 Q. Thefirst batch came on March 22nd?

13 A. Yes.

14 Q. Andin the certificate of delivery, Mr.

15 Oestreicher indicates that the Department of
16 Justice has no additional documents or copies
17 thereof that were produced pursuant to the

18 legidative subpoena quashed by the Montana
19 Supreme Court's July 14th order. Did that turn
20 outto be accurate?

21 A. No.

22 Q. Because you got a second batch acouple
23  weekslater?

24 A. | did.

25 Q. And Exhibit 8.
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signed for delivery and receipt of something on
March 22nd; do you see that?

A. Correct.

Q. Sowhat was the something? Wasiit just
two USB drives, or did you get more than that?

A. It wastwo USB drives, and then two
cardboard boxeswith paper copies of the emails.

Q. And | think you said you received a
second batch of emails from the Department of
Justice, the Attorney General's Officein April of
2022?

A. 1did. | received those via Fed Ex.

Q. And Exhibit 34.

A. Okay.

Q. On April 15th, Mr. Qestreicher sent you
aletter with the second batch; isthat right?

A. Correct.

Q. Now, intheletter, Mr. Oestreicher
indicates that the Department of Justice received
additional possibly duplicative documents from
legidlative staff; do you see that?

A. Yes

Q. Sowhat did you understand that to mean
in terms of who had access to the emails that had
been returned to you in addition to the Attorney

Page 293

1 A. Okay.

Q. Andthat'sin evidence. It'sachain of
custody form of the Montana Department of Justice,
and | just have afew questions for you. At the
top there, it indicates that two USB drives were
received; do you see that?

A. Yes

Q. Andon April 12th of 2021, there'sa
notation signed by -- indicating that the USB
drives were released by Mr. Oestreicher to someone
named Zach Tielking; do you see that?

A. | do.

Q. And then the reason for that release and

14 transfer to Mr. Tielking is listed as process and

15 copy files,; did | read that correctly?

16 A. Yes.

17 Q. Now, do you know who Mr. Tielking is?

18 A. | havenoideawho heis.

19 Q. And then below that on April 12th, it

20 indicates, business record indicates that Mr.

21 Tieking returned the drivesto Mr. Oestreicher on

22 the 12th; do you see that?

23 A. Yes

24 Q. And then last but not least, on March

25 22nd, Mr. Oestreicher indicates, and then you
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General's Office?

A. What that saysto meisthat the emails
werenot all in the custody of the Department of
Justice, but in fact still werewith legidative
staff. 1 don't know who those staff people were.

Q. Andon Tab 35, or Exhibit 35.

A. Okay.

Q. Thisisacertificate of delivery, and
your signature on it for the second batch; is that
right?

A. Yes

Q. Anditlookslike Mr. Oestreicher
delivered those to you on April 15th, and you
signed for them on April 26th; isthat correct?

A. Asl recall, this set of documentswas
actually delivered via Fed EX.

Q. Doesthat account for the eleven day
time difference?

A. I'm assuming so.

Q. Mr. Oestreicher notesin his certificate
of delivery that, "The Department of Justice has
no additional documents or copies thereof that
were produced pursuant to the legislative subpoena
guashed by the Montana Supreme Court;" did | read
that correctly?
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1 A. Yes 1 Q. Andjust to be clear, we have the April
2 Q. Sitting on the table here -- and you 2 6-- excuse me -- April 8th subpoena, whichis
3 can'tseeit -- but sitting on the table iswhat's 3 Exhibit 6, directed to Ms. Gilesfor Judicial
4 been marked for identification purposes and 4 Branch emails. Areyou aware of any subpoena
5 demonstrative purposes only as Exhibit 9, and it's 5 directed to you prior to that date?
6 two boxes of documents of various materias. Are 6 A. Prior totheApril 8th date of Ms.
7 you familiar with -- have you seen those two 7 Giles subpoena?
8 boxes? 8 Q. Correct.
9 A. | have. 9 A. No.
10 Q. And what are those two boxes? 10 Q. Did you receive such a subpoena?
11 A. Wherearethey? 11 A. No.
12 Q. What arethey? Sorry. 12 MR. STRAUCH: Mr. Chairman, may | have
13 A. They arepaper copies of emails, and 13 the Commission'sindulgence for a moment?
14 thenthereareadditional thingsthat had been 14 CHAIR OGLE: Yes, you may.
15 added. There'sfilefolders; therewerea couple 15 MR. STRAUCH: Mr. Chairman, members of
16 of newspapers, as| recall, that werein the boxes 16 the Commission, no further questions. Thank you.
17 aswell. It wasfairly mashed together, and | 17 CHAIR OGLE: Very well. Careto
18 don't know that there was any organization toit. 18 cross-examine?
19 Q. Arethetwo USB drivesin there? 19 MR. GREEN: Wedo, Mr. Chairman. Would
20 A. Thetwo USB driveswereon top of the 20 it be appropriate if we took maybe a 15 minute
21 boxesin plastic. 21 bathroom break before we started cross?
22 Q. Andyou mentioned there's also paper 22 CHAIR OGLE: Why don't we do that.
23 copies of emailswithin there aswell? 23 Well take a 15 minute break. We'l reconvene --
24 A. Correct. 24 theclock up thereisalittle fast.
25 Q. And | think you mentioned that there's 25 MR. STRAUCH: Mr. Chairman, Ms.
Page 297 Page 299
1 somefolders, and it was apparent that they'd been 1 McLaughlin, do you have a hard stop here this
2 reviewed. How did you reach that conclusion? 2 morning?
3 A. | looked at the documents, and saw the 3 THE WITNESS: I'm fine until noon, and
4 folders, and saw that other infor mation that was 4 then--
5 inthebox. 5 CHAIR OGLE: Isthat going to work?
6 Q. Werethere notes, and tabs, and things 6 MR. GREEN: | think that will be fine,
7 likethat in there making it apparent that they'd 7 dir.
8 beenreviewed? 8 CHAIR OGLE: Sojust so everybody knows,
9 A. Yes 9 thisclock up hereislittle bit fast. According
10 Q. Didyou or your lawyer do that? 10 tomy phone, it'sabout 10:11. And so let's
11 A. No. 11 reconvene at 10:30. Thank you. Wewill bein
12 Q. Do you have any information to suggest 12 recessuntil 10:30.
13 that it was someone with the authority from the 13 (Recess taken)
14 Judicia Branch who first printed paper copies, 14 CHAIR OGLE: All right. Ready to
15 and then reviewed them, and put notes and stuff in 15 proceed?
16 them like that? 16 MR. GREEN: We'reready.
17 A. No. 17 CHAIR OGLE: Areyou ready, Ms.
18 Q. Do you know whether all copies of 18 McLaughlin? Can you hear us? We can't hear you.
19 Judicial Branch emails were eventually returned? 19 THE WITNESS: Can you hear me now?
20 A. | don't know. | don't know how many 20 CHAIR OGLE: We can hear you how. Ready
21 wereprinted. Thetwo boxesdid not appear to 21 toproceed, Mr. Strauch?
22 contain 5,000 emails, so I'm not surewhat was 22 MR. STRAUCH: Yes, Mr. Chairman.
23 printed. | haveto assumethat Mr. Oestreicher is 23 CHAIR OGLE: You can proceed with your
24 gincerein sayingthat they werereturned, but | 24 cross-examination. Before you get started, would
25 don't know that for afact. 25 you mind stating your name.
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MR. GREEN: Sure. Of course. Mr.
Chairman, Tyler Green for the Attorney General.

CHAIR OGLE: Very well. Thanks, Mr.
Green. You may proceed.

CROSS-EXAMINATION

BY MR. GREEN:

8 Q. Good morning, Ms. McLaughlin.

9 A. Good morning. I'msorry. | didn't hear
10 your name. Could you repeat it?

11 Q. Yes. My nameis Tyler Green.

12 A. Thank you.

13 Q. And]I represent the Attorney Genera in

~NOo ok, WN P

14 thismatter. Can you hear me okay? | don't want
15 to--

16 A. | can.

17 Q. | don't want to shout at you, but | want

18 to make sure we can hear each other. Okay. We've
19 never met before today, have we?

20 A. No.

21 Q. Sojust to make sure I'm pronouncing

22 your name correctly, isit McLaughlin with an "F"

23 sound or McLaughlin, or maybe something else?
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A. | turned it off.

Q. Can| ask you one morelogistics
guestion? Our exhibits, do you have them in
electronic format?

A. 1 do. | havethem pulled up in front of
me right now.

Q. Thereareacouple of them that we'll
get to later on where -- this was our mistake --
we did not put Bates numbering on them, so the
numbers at the bottom of the document or each page
sometimes are not sequential because they're email
printouts. So when we get to those, I'll ask you
| think to look at the PDF page number, and we'll
make sure we're looking at the same page, instead
of maybe looking at the number at the bottom of
the page, if that's okay.

A. Okay.

Q. All right. Beforewe get there, | want
to start with some questions about the Judicial
Branch's email policy in 2021. | guess| should
just ask you. The Judicial Branch had a policy
governing email usein 2021; isthat right?

A. That'scorrect.

© 00N O~ WDNP
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25 Q. Okay. Great. Thank you. Ms. 25 Exhibit A.
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1 McLaughlin, did you watch or listen to any of 1 A. Andyousaid"A," correct?
2 yesterday's proceedings in this matter? 2 Q. Yes, maam, "A" asin apple.
3 A. | didnot. 3 A. | havethat pulled up.
4 Q. You're a State employee, correct? 4 Q. Thank you. Wasthisthe Montana
5 A. | am. 5 Judicial Branch's policy in effect in 20217?
6 Q. And you were appointed to your current 6 A. Itwas.

7 position by the full Court?
8 A. | was
9 Q. And the member of the Court that you're
10 most in contact with isthe Chief Justice?
11 A. | would say that's correct.
12 Q. And Ms. McLaughlin, the eventsin this
13 case began in 2021; isthat right?
14 A. Correct.
15 Q. And the underlying dispute here was
16 about Judicial Branch emails; is that right?
17 A. | assume so, yes.
18 THE WITNESS: Mr. Green, would you mind
19 if I get upjust to close my blinds. I'm getting
20 aglare.
21 MR. GREEN: No problem. Sure.
22 THE WITNESS: Thank you. My apologies.
23 Q. (BY MR. GREEN) No problem. Andif the
24 air conditioner kicks on, and you need me to speak
25 up, pleasejust let me know.

7 Q. WEe'relooking at the document that says
8 it'sPolicy No. 1530, right?
9 A. Correct.
10 Q. And itseffective date was July 1, 20027
11 A. Yes, and it wasrevised on June 6th,
12 2017.
13 Q. And that 2017 revision, or | guess maybe
14 set of revisions, that was about four years before
15 the events we're talking about here; is that
16 right?
17 A. Correct.
18 Q. And were you the one who made those
19 revisionsin 20177?
20 A. | don't recall if | madethose, or if
21 they were made by someone elsein my office.
22 Q. Let'slook at the policy itself, the
23 first paragraph. Do you see that header there 1.0
24 Policy, thefirst paragraph underneath that?
25 A. Yes.
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Q. Itsays, "Thispolicy appliesto all
Judicia Branch employees, contractors, and local
government employees using a State-owned
computer;" did | read that correctly?

A. Yes

Q. Andyou'reaJudicial Branch employee?

A. Yes

Q. Andtodoyour job, you usea
State-owned computer?

A. Yes

Q. Sothispolicy would apply to you,
right?

A. Yes

Q. Andit would apply aso to Montana
Judges?

A. Yes. Let meclarify that. When you say
Montana Judges, there are Judgesin the Courts of
Limited Jurisdiction that do not use a State-owned
computer, so there are Judgesthat it would not
apply toin the State of Montana.

Q. Thank you. Sofor clarification, |
guess to be clear for the record, then it would
apply to members of the Supreme Court, for
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1 A. Yes

2 Q. Andthis, as Mr. Strauch noted, isthe

3 2023 version, right?

4 A. Correct.

5 Q. And soit does not include that

6 catch-al that you talked about earlier, correct?
7 A. Correct. That wasremoved.

8 Q. That used to be Section No. 10?

9 A. Yes

10 Q. So your duties as the Supreme Court

11 Administrator include things like preparing and
12 presenting the judicial budget to the Legislature?
13 A. Correct.

14 Q. And ensuring that the judiciary IT

15 conforms with the State strategic information
16 technology plan, right?

17 A. Totheextent possible.

18 Q. Totheextent possible, right. And

19 administering State funding for District Courts?
20 A. Correct.

21 Q. Ms. McLaughlin, if we could switch gears
22 for just aminute, and talk about the Montana
23 Judges Association. The Montana Judges

24 Association is not a State agency, isit?

25 A. No. Itismadeup of State Judges, but
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A. It would apply to member s of the Supreme
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Court; it would apply to District Court Judges;
Water Court Judges; and then Judges within the
Courtsof Limited Jurisdiction who use State-owned
computers.

Q. Thank you. And thispolicy is presented
to al Judicial Branch employees when they're
hired?

A. Yes

Q. And they're expected to know this
policy?

A. Yes

Q. Andtofollow it?

A. Yes

Q. Now, Ms. McLaughlin, could you please
turn to Respondent's Exhibit H.

A. Didyousay"H"?

Q. Yes "H" asinHenry.

A. Just onesecond. Yes, Sir.

Q. Thisl believeisacopy of the statute
that Mr. Strauch asked you about earlier. Thisis
the statute that lists your duties as the Court
Administrator, right?

A. Correct.

Q. Andthat'sfor the record Code number,
or Code Section 3-1-702; is that right?
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it isnot a State agency.

Q. It'saprivate association?

A. | believe so.

Q. Andinfact, it'salobbying
organization, right?

A. 1 don't know that | would characterize
it asalobbying organization. | think they have
a broader responsibility than that.

Q. If you could with me open, please,
Respondent's Exhibit F, "F" asin Frank.

A. Yes

Q. If you could, go with me, please -- let
me find you the right page. Thisisone of those
exhibits | mentioned earlier. I'll point you to
the PDF page number of the exhibit. If I could
point you to PDF Page 10 of this exhibit. There
isan email at the bottom of that page on the
printout --

A. Just onesecond, Mr. Green. |I'm not
thereyet. Sol think I'm on the correct page.
Maybe you could --

Q. Sure. Sothisisan email from you.

It's dated Wednesday, March 24th, 2021 at 4:43

24 p.m.

25 A. Yes.
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Q. Andlet mejust read that first
paragraph of that email from you. It says, "It's
been introduced HB 685. | can send it out to the
membership for avote." Did | read that
correctly?

A. Yes.

Q. Soyou were sending out to avote -- You
were sending this out to the membership of the
Montana Judges Association; is that right?

A. (Inaudible)

Q. The membership that you're referring to,
was it the membership of the Montana Judges
Association?

A. | wassending it out tothe District
Court Judges, correct.

Q. I'msorry. Isthat the members of the
M ontana Judges Association?

A. Yes, but therearealso, as|
under stand, retired Judges who are members of the
association as well.

Q. And you were soliciting their vote on
views of -- about HB 685; isthat right?

A. Repeat that again. | wastalking over
thetop of you.

Q. Theinformation that you were collecting
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They are governed by the Judicial Standards
Commission, which | think isreferenced in this
email.

Q. Great. Thank you. If you could please
turn to Page 15 of this exhibit. Thisisan email
from you March 24th.

A. Could you just hold on for a second.
I'm not thereyet. I'm alittle slower than you
are.

Q. No, sorry. | wastryingto giveyou
some information to make sure we're on the same
page.

A. Okay.

Q. Thisisyour email March 24th, 5:02 p.m.

A. Yes

Q. It says, "Folks, we need the legidlative
committee to weigh in on this on behalf of MJA.
It will come up for a hearing quickly, so MJA will
need to act quickly;" did | read that correctly?

A. Yes

Q. If you could please turn with me next to
Page 25 of this exhibit, PDF Page 25.

A. Okay. | think I'm there. Could you
confirm what you'r e seeing?

Q. Sure. Thisisan email from you
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when you asked, or said you would send it out to
the membership for avote, the vote you were
trying to solicit -- or the votes you were
gathering was your means to gather information
about 685 from the Montana Judges Association; is
that right?

A. Correct.

Q. Would you look with me, please, on the
next page in the PDF Page 11. Thisisan emall
from you March 24th, 2021, 4:47 p.m.

A. Correct.

Q. Inthisfirst paragraph it says-- |
think you wrote, "Hi. HB 685 was introduced.
Obvioudly it has alot of problems, but the
largest is probably alowing a citizen commission
to oversee the compliance by Judges with the Rules
of Judicial Conduct. The District Court will
start working on it, but would ask the MMA to do
the same.” Did | read that correctly?

A. Yes

Q. Isthe MMA there areference to the MJA?

A. No. Thatisincorrect. The MMA isthe
M agistrate organization, and that isthe Judgesin
the Courts of Limited Jurisdiction, soin Montana,
that would be City Courtsand Justice Courts.
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Thursday, March 25, 8:03 am.

A. Yes. Correct.

Q. Okay. Great. Sol want to look at the
second email down in that string, where it says,
"Beth, do we know what committee will hear this
and who the members are, so that we can write
them?' Did | read that correctly?

A. Yes

Q. That was aninquiry from the Judge to
you on March 24, 20217

A. Correct.

Q. And then you responded at the top of
that email chain, "It will likely go to House
Judiciary. Rep. Usher isthe Chairman, your rep.
It might be that we need you to testify viaZoom.
I'll try to figure out what they are doing with it
today and let you know." Did | read that
correctly?

A. You did.

MR. STRAUCH: Mr. Chairman.

CHAIR OGLE: Yes.

MR. STRAUCH: | have an objection to
this entire line of questioning. May | be heard,
please?

CHAIR OGLE: Yes.
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1 MR. STRAUCH: Mr. Chairman, there are -- 1 wasMs. McLaughlin's duty to do such, and it's not
2 thisisoneof severa exhibits that consist of 2 anissuein thiscase any further, and it cannot
3 copies of lobbying, quote unquote, lobbying 3 beanissuein this case because it amountsto a
4 emails, and thisis an improper collateral attack 4 collateral attack on a Montana Supreme Court
5 of the decision of the Montana Supreme Court in 5 decision that was petitioned for cert to the US
6 theMcLaughlin case. And specificaly, Mr. 6 Supreme Court, and they denied that petition.
7 Chairman, it can't berelitigated here. The Morin 7 And the case that | cited, the Morin
8 case standsfor that. 8 case isat PR-17-0448. It'sadecision rendered
9 But McLaughlin, in the Supreme Court 9 October 17th of 2018. In fact we used this
10 decisionin McLaughlin, 2021 Montana 178 10 decision for adifferent proposition, and attached
11 Paragraphs 33 to 37, the Supreme Court decided 11 it to our brief on the motion in limine adopted
12 thisissue of whether there was improper use by 12 before.
13 Ms. McLaughlin of emails for polling purposes, and 13 I quote the Morin decision, the Montana
14 aso misuse of Supreme Court systems. 14 Supreme Court, quote, "But it is well settled that
15 And specifically | quote, "To the extent 15 judgments of Courts which are general
16 the Court Administrator coordinates or facilitates 16 jurisdiction, and whose prima facie authority
17 District Judges contacts with legislators, her 17 therefore extendsto questions of the kind
18 activity isnot lobbying." Quote, "Astheliaison 18 purported to have been adjudicated, are entitled
19 between the Judicial Branch and the Legislature, 19 toevery presumption of validity, and that they
20 the Court Administrator acts within her job duties 20 arenot open to collateral attack."
21 when she coordinates contacts between District 21 So | would submit, Mr. Chairman, that
22 Court Judges and legidlators, or conducts a poll 22 going through lobbying emails that the Supreme
23 todlow District Court Judges through the Montana 23 Court hasaready -- I'm using quotes, air quotes
24 Judges Association to provide the Legislature with 24 around lobbying -- going through emails, lobbying
25 relevant information regarding how proposed 25 emails, the Montana Supreme Court has already
Page 313 Page 315
1 legidation will affect Judicial Branch 1 determined, fully determined, and a binding
2 functions," citing 3-1-702(10), the 2019 version 2 decision, isnot an improper use of judicial
3 of the statute, providing, parentheses, "providing 3 resources, and not misuse by Ms. McLaughlin of her
4 that Court Administrator duties include those," 4 duties.
5 quote, "that the Supreme Court may assign,” end 5 So | would submit this entire line of
6 quote. 6 questioningisirrelevant, and it's an improper
7 Quote, "It is undisputed that members of 7 collateral attack on the Supreme Court decision.
8 coordinate branches, including elected officials, 8 CHAIR OGLE: Do you careto respond, Mr.
9 department heads, and other appointed officials 9 Green?
10 routinely respond to legidative requests on 10 MR. GREEN: | would, Mr. Chairman.
11 matters related to the department or branch. In 11 Thank you. | think our first response iswe're
12 that samevein, Rule 3.1 of the Montana Code of 12 not actually attacking collaterally the Montana
13 Judicial Conduct allows Judgesto use Court," 13 Supreme Court's holding. As| understand it, |
14 quote, "premises, staff, stationery, equipment, or 14 don't see anywherein the Rules of Evidence that
15 other resources for incidental use for activities 15 collateral attack is an appropriate evidentiary
16 that concern the law, the legal system, or the 16 objection.
17 administration of justice," end quote, because 17 | think Mr. Strauch objected to it on
18 quote, "Judges are uniquely qualified to engagein 18 relevance, but | think yesterday this panel heard
19 theextrajudicia activitiesthat concern such 19 --lost track of thetotal time -- but five or six
20 matters,” and there's an end quote there, and they 20 or seven hours of testimony getting to the point
21 citethe Code of Judicial Conduct 3.1 and Comment 21 of what the Attorney General's Office did, and why
22 1. 22 itdidit, andin particular what was its state of
23 So the Montana Supreme Court has decided 23 mind and its client's state of mind at the time
24 thisentireissue of these emails, that it was an 24 these actions occurred.
25 appropriate use of Court equipment, and that it 25 And | think thisinformation hereis
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1 directly relevant to what the L egislature knew, 1 rulingisthat that isirrelevant to those
2 and what the Attorney General's Office knew, and 2 statements?
3 laysthefoundation for the very actions that are 3 CHAIR OGLE: The questioning and
4 atissuehere. It'sthereason my client and his 4 testimony with regard to the use of government
5 officedid what he did under these set of 5 computers by the Court Administrator's officeis
6 underlying facts, and | think it's directly and 6 irrelevant, and the objection is sustained.
7 highly relevant. 7 MR. GREEN: Thank you, Mr. Chairman.
8 CHAIR OGLE: Mr. Strauch. 8 Q. (BY MR. GREEN) Let meask you about
9 MR. STRAUCH: That relates -- What 9 thisthen, Ms. McLaughlin. If you could turn with
10 Counsel is speaking of relates to other Judicial 10 meto Exhibit 1.
11 Branch emails. They have nothing whatsoever to do 11 A. Yes, gir.
12 with polling, quote unquote, on various 12 Q. Exhibitl. Thisisthe-- to make sure
13 legidative matters. 13 we'relooking at the same page, thisis an email
14 These emails, the polling emails, are 14 from you dated Friday, January 29th, 2021?
15 obvioudly still in the possession of the Attorney 15 A. Yes, gir.
16 General, having been produced here as an exhibit 16 Q. And the subject line of that email is SB
17 that has no Bates numbers on it; and nor was there 17 140?
18 any argument below regarding the entitlement to 18 A. Yes, gir.
19 emails specifically on various legislation pending 19 Q. Anditlookslikethiswassent to a
20 atthetime. 20 number of recipients.
21 And so I'm back to my objection whichis 21 A. Correct.
22 relevance. That's not aconcernin this case. 22 Q. And that would includeit looks like all
23 Thiscaseis about statements made in the course 23 seven members of the Montana Supreme Court?
24 of litigation concerning emails that aren't 24 A. It appearsthey wereon thelist, yes.
25 properly in the public domain, and concerning 25 Q. Andif | could read this email, it says,
Page 317 Page 319
1 gpecificaly statements made by the Attorney 1 "Folks, attached is a bill that Judge Todd has
2 General in briefing on that issue -- not that 2 asked MJA to review and take a position on.
3 motions werefiled, not that petitions were filed 3 Pleasetakealook atit. Sorry to do thisto you
4 --butinlight of the inflammatory and derogatory 4 again, but use the voting buttons accept/reject on
5 language used there. 5 your tool bar. If you can't find the voting
6 Thereisvirtualy no relevance, and | 6 button, just shoot meanote." Did | read that
7 didin fact object on relevance, whichis 7 correctly?
8 obvioudly intherulesat 401 and 402, that speaks 8 A. Yes.
9 totherequirement that evidence needs to shed 9 Q. And the statement in your email, " Sorry
10 light on, at least be probative asto aclaim or 10 todothistoyou again,” doesthat imply that
11 issueindispute. And there cannot be aclaim or 11 thiswas not thefirst poll that had been taken in
12 issuein thisdisputein this case about the 12 January of 2021?
13 propriety of these emails because the Montana 13 A. I don't know that. | can't recall.
14 Supreme Court said so. 14 Q. And the Attorney General's Office did
15 CHAIR OGLE: Very well. Inresponse, 15 not disclose these emails, right?
16 Mr. Green, certainly testimony about the Attorney 16 A. I'msorry. Say that again.
17 General's comments and comments from his office 17 Q. | saidthe Attorney General's Office did
18 aren't directly related to the allegationsin this 18 not disclose these emails; is that correct?
19 Complaint that are relevant to this proceeding, so 19 A. | havenoideawho disclosed the emails.
20 theobjection is sustained. 20 Q. And Ms. McLaughlin, if you could please
21 MR. GREEN: Just to make sure | 21 turn with meto Page 6 of the PDF. Actually I'm
22 understand, Mr. Chairman, the Complaint is 22 sorry. Wrong number. Page 9 of the PDF.
23 aleging intemperate statements and related 23 A. Sure.
24 issues, and this evidence we're offering to 24 Q. Thisisan email from Judge Krueger.
25 explain why those statements were made, and the 25 A. Correct.
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1 Q. It'sdated Sunday, January 31 at, it 1 Conduct Rule 2.11(a).
2 lookslike 3:38 p.m.? 2 And the Supreme Court concluded that the
3 A. Correct. 3 Legidature did not have authority, constitutional
4 Q. Andthisemail says, "l amaso 4 or otherwise, to investigate or make findings
5 adamantly opposed to thisbill;" is that right? 5 regarding the alleged judicial misconduct,
6 A. Yes 6 specifically the polling emails that we're looking
7 Q. WasJudge Krueger later appointed to sit 7 a.
8 onthe Montana Supreme Court to decide the Brown 8 It's a matter that was decided. Itis
9 versus Gianforte case? 9 not relevant to thiscase. This caseis not about
10 A. 1 don't think hewas part of the panel 10 the propriety of any judicia conduct, that is,
11 that decided it in thefinal decision. | don't 11 the Supreme Court said, "The exclusive authority
12 recall whether hewason it originally or not. 12 of the Judicial Standards Commission."
13 Q. Thank you. Could you turn to the last 13 So again, | would raise an objection to
14 page of thisexhibit, please. | think it's Page 14 thisline of questioning aswell, becauseit is
15 12, 15 entirely irrelevant to any claim or issuein this
16 A. Correct. | think | haveit. 16 case
17 Q. I'm probably going to mispronounce this 17 CHAIR OGLE: Mr. Green.
18 name. It lookslikeit's an email from Nicholas 18 MR. GREEN: Mr. Chairman, if | could
19 Murnion; isthat right? 19 respond tothat. | think a couple responses. |
20 A. Correct. 20 would note that these emails are dso in the
21 Q. Andwas heaJudge? 21 record as part of ODC's exhibits. ThisisODC
22 A. Yes 22 Exhibit No. 5 also has these emailsin.
23 Q. Andthisemail says, "l aso adamantly 23 But I think again this gets to my point
24 oppose;" isthat right? 24 about the impetus for all of the actions. This
25 A. Correct. 25 wasredlly the start of everything that happened,
Page 321 Page 323
1 Q. Andif you could go back to the page 1 why wereheretoday. Andif | could be granted a
2 before Page 11. Thiswas an email dated Monday, 2 little bit of leeway to connect what I've just
3  February 1st, 2021. 3 been talking about to my next exhibit, if | could
4 A. Correct. 4 ask the Chair to hold on ruling on this objection
5 Q. Andthisemail says, "Beth, I'm opposed 5 until | get to the next couple of exhibits to try
6 tothishill;" did | read that correctly? 6 totieittogether.
7 A. Yes 7 CHAIR OGLE: Okay.
8 MR. STRAUCH: Mr. Chairman. 8 Q. (BY MR. GREEN) If you could, Ms.
9 CHAIR OGLE: Yes. 9 McLaughlin, turn with me to exhibit, Respondent's
10 MR. STRAUCH: | have an objection. May 10 Exhibit C, Charlie.
11 | --tothisline of questioning aswell. 11 A. Yes, gir.
12 CHAIR OGLE: Yes. 12 Q. Youremember Ms. AbraBelke; is that
13 MR. STRAUCH: The emailsthat Counsel is 13 right?
14 going through in detail are emails concerning SB 14 A. | don't know Ms. Belke. | remember her
15 140, which was the subject of the Brown 15 namefrom emails.
16 litigation. And here again, thisis an issue that 16 Q. Andin 2021, she was the Chief of Staff
17 the Montana Supreme Court decided in McLaughlin. 17 tothe Montana State Senate Republican |eadership;
18 It'sMcLaughlin 2021 Montana 178. It's at 18 isthat correct?
19 Paragraphs 38 to 54. 19 A. | havenoideawhat her job was.
20 Quote, "Any concern about a Judge or 20 Q. If you could look with me on the second
21 Justice prejudging a case, or making statements 21 page of Exhibit C.
22 about matters pending, or that could come before 22 A. Yes, Sr.
23 the Courts, would be within the exclusive 23 Q. Under the signature block there, " Chief
24 authority of the Judicial Standards Commission and 24 of Staff to the Republican |eadership, Montana
25 the Supreme Court," citing the Code of Judicial 25 State Senate;" did | read that correctly?
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A. Yes

Q. If wecouldtakealook at her email.
She says, "Hello, Ms. McLaughlin. The President
received a copy of the attached order filed today
with the Clerk of the Supreme Court. On Page 2,
the order describes the vote total on MJA's poll
re: SB 140 as being 34 to three. The order
includes no breakdown of which judges voted which
way." Did | read that correctly?

A. Yes

Q. Then the next paragraph, "While the
President is comfortable waiting until Friday to
receive the bulk of the requested information, we
are specifically requesting the breakdown for this
34 to three count by close of business today."
Did | read that correctly?

A. Yes

Q. Andif youlook back at Page 1 of this
exhibit. Thisemail from Ms. Belke is dated
Wednesday, April 7th, 2021 at 10:19 am.; isthat
right?

A. Mr.Green, |I'msorry. You lost me.

23 What isdated ten nineteen?

24 Q. Theemall, if you look at the -- not ten

25 nineteen. That'sthetime. Sorry. The date of
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Supreme Court's order of today noting the six
Associate Justices would be sitting on the case
without a District Judge to replace Chief Justice
McGrath;" did | read that right?

A. Yes

Q. And then the next sentence, "l did not
retain records of the vote by Judges other than
the total;" isthat right?

A. Yes

Q. Thisemail isalso dated Wednesday, or
to be more precise, your response to Ms. Belke was
dated Wednesday, April 7th at 4:56 p.m.; isthat
right?

A. That iscorrect.

Q. And then the last paragraph in your
email, Ms. McLaughlin, "As| said, | will make
every effort to search for and get the other
requested information to the President and the
speaker on Friday;" did | read that correctly?

A. Youdid.

Q. Thank you. If you can aso turn with me
next to Exhibit D, please, "D" asin David.

A. Yes, sir.

Q. Thisisanother two part email chain,
and the first email at the bottom again comes from

Page 325

the email. Sorry about that. The date of the
email, Wednesday, April 7th.
A. Yes. | seethat. | got confused.
Q. Great. Okay. Thank you. No problem.
So this email was sent from the State Senate Chief
of Staff to you on Wednesday, April 7th?
On Wednesday, April 7th.
Isthat right?
Yes. | thought you said M onday.
Sorry. Maybel did. If | misspoke, |
apologlze Wednesday, April 7th. And that was
the day before the April 8th subpoenawe've been
13 talking about?
14 A. Correct.
15 Q. Andthisisarequest from the State
16 Senate to get information from you relating to the
17 poll on SB 140; is that right?
18 A. Correct.
19 Q. Andif we could look at the top of
20 Exhibit C, your email response. | think it says,
21 "Ms. Belke, attached are the two items| can
22 identify in my records related to SB 140." Did |
23 read that right?
24 A. Correct.
25 Q. "Thefirst isthe email attached to the
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AbraBelke; isthat right?

A. Tel mewhat exhibit. You said Exhibit
E?

Q. Sorry, "D" asin David.

A. Sorry. Just onesecond. "D."

Q. Correct.

A. Okay. At thetop it hasthe name
Zimbra?

Q. Correct. Andtheregarding lineis

"Follow up to your 4/7 email ."
A. Yes, sr.

Q. Soif welook at the first email in this
chain, thisis another email from Abra Belke; is
that right?

A. Correct.

Q. Andthisoneisdated Thursday, April
8th?

A. Correct.

Q. Andit says, "Ms. McLaughlin, we have

additional questions. Please clarify the

following: Number one, will you be producing the
documents requested by the Legislaturein
accordance with MCA 3-1-702, or are you providing
notice that you will produce nothing further?'

Did | read that correctly?
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1 A. Youdid. 1 wevejust been talking about, these are efforts
2 Q. Andthenit hasaNo. 2, "Did you delete 2 by the State Legidative Branch to request
3 emailsand recordsrelated to the MJA Judges poll 3 information from you related to the SB 140 poll;
4 on SB 1407" Did | read that correctly? 4 isthat right?
5 A. Yes 5 A. Yes, dir.
6 Q. Andthen No. 3, "ldentify the Judges who 6 Q. And those requests came before April
7 caled youto vote on the SB 140 poll."” Did | 7 8th; isthat correct?
8 read that correctly? 8 A. Therequest cameon April 8th.
9 A. Yes 9 Q. Exhibit C, could you look with me at
10 Q. Andthen No. 5, "ldentify the Judges who 10 Exhibit C again. The date on the email from
11 responded to the SB 140 poll who did not use the 11 Exhibit CisApril 7th; isthat right?
12 ‘'reply al' feature." Did | read that correctly? 12 A. Just onesec, sir. Yes, April 7th at
13 A. Yes. 13 10:19.
14 Q. Then last the two paragraphs from Ms. 14 Q. Great. Thank you. If you can turn with
15 Belke, "We expect aresponse to the above 15 me please back to Exhibit A for afew moments.
16 inquiriestoday. We continue to expect your 16 CHAIR OGLE: Areyou finished with that
17 production of the requested documents no later 17 line of questioning, Mr. Green?
18 than COB tomorrow April 8th." Did | read that 18 MR. GREEN: For now | am, Mr. Chairman.
19 correctly? 19 CHAIR OGLE: I'm going to sustain the
20 A. You did. 20 objection. It looks clear to me from these emails
21 Q. And I think that might have been atypo, 21 that sheturned over what information she had, and
22 because she said "tomorrow April 8th," but in fact 22 shehadn't kept arecord of verbal communications
23 shesent it on the 8th, right? 23 from Judges. So the objectionissustained. It's
24 A. Yes. 24 aready been dealt with by the Supreme Court.
25 Q. Andif we could take alook, too, at the 25 MR. GREEN: Thank you, Mr. Chairman.
Page 329 Page 331
1 top, your response, the first email in thischain 1 Q. (BY MR. GREEN) Let'sgo back to Exhibit
2 onthat same exhibit, Exhibit David. Y ou wrote, 2 A, please, Ms. McLaughlin.
3 "Ms. Belke, thanks for your note. | provided the 3 A. Didyousay "A" or "H," sir?
4 information that | have in my possession for SB 4 Q. I'msorry. | said"A" asin apple.
5 140. | did not retain the emails or any paper 5 A. Allright. | haveit.
6 notes other than what | have produced.” Did | 6 Q. | wanttotak for just afew minutes
7 read that correctly? 7 about some of the specifics of this Judicial
8 A. Yes 8 Branch email use policy that wasin effect in
9 Q. And then the next paragraph down, "I 9 2021. If you could turn with me please to the
10 have copied the President and Speaker so | can be 10 second page of this policy, Page 2 of Exhibit A.
11 clear that | have no nefarious intent. Instead | 11 A. Yes, sir.
12 haveto acquiesce to sloppiness.” Did | read that 12 Q. Do you seethat entered there that says
13 correctly? 13 2.0, "Misuse of email"?
14 A. Youdid. 14 A. Yes, gr.
15 Q. The next sentence, "Nobody is more 15 Q. And the paragraph -- excuse me -- the
16 dismayed than | that | do not have the documents 16 first sentence under that header, "The following
17 related to SB 140, as | always promptly respond to 17 itemsrepresent but do not constitute either an
18 inquiries. Clearly it appearsthe Judicial Branch 18 exhaustive or exclusive listing of the misuse of
19 should consider policy changesto provide 19 Stateemail resources;” did | read that correctly?
20 specifics around retention of email and other 20 A. Yes.
21 administrative documents, but it is not something 21 Q. And then Subpart 2.3, " Sending messages
22 | cando retroactively." Did | read that 22 with personal identifiable information (PII), or
23 correctly? 23 protected health information (PHI) in an unsecured
24 A. You did. 24 manner;" did | read that correctly?
25 Q. SoMs. McLaughlin, Exhibits D and C that 25 A. Yes, gir.
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1 Q. Let'sgo back to thefirst page of this 1 MR. STRAUCH: Thiswas the heart of the
2 policy, please. If we could start with the second 2 issue decided by the Montana Supreme Court in
3 paragraph of that policy. "The State-provided 3 McLaughlin. The legidative position advanced by
4 electronic email, email system isto be used for 4 the Attorney General was that the Legidature had
5 the conduct of State and local government business 5 proper authority to investigate these emails, and
6 and delivery of government services." Did | read 6 they offered three reasons.
7 that correctly? 7 No. 1, that there was supposed improper
8 A. Yes, sir. 8 deletion of emails; the Supreme Court rejected
9 Q. And then the fourth paragraph starts, 9 that in Paragraph 23 to 31, noting that the
10 "All messages," "All messages created, sent, or 10 Judicia Branch, which was part of, which iswho
11 retrieved over the State's systems are the 11  Ms. McLaughlin works for, does not have at the
12 property of the State of Montana." Did | read 12 timearetention policy requiring the production
13 that correctly? 13 of emails.
14 A. Youdid. 14 No. 2, the second reason the legislators
15 Q. "Privacy of email is not guaranteed. 15 said that they had the authority to do this was
16 Employees should not have the expectation of 16 theuse of Stateresources. |'ve aready covered
17 privacy for any messages.” Did | read that 17 that with the Commission, and you sustained that
18 correctly? 18 objection.
19 A. You did. 19 And No. 3, the legislators suggested
20 Q. "Itisthe expectation that any message 20 that it had the proper authority to undertake this
21 sent that's subject to public scrutiny. Employees 21 investigation because of supposed improper
22 should never send any messages with personally 22 statements by the Judges, and the Supreme Court
23 identifying information (PII), or protected health 23 said no, that is solely within the exclusive
24 information (PHI) over the email system." Did | 24 province of the Judicial Standards Commission, not
25 read that correctly? 25 thelegidative body.
Page 333 Page 335
1 A. Youdid. 1 That question is entirely a challenge to
2 Q. Andif we could go back to the second 2 McLaughlin, amatter that the Supreme Court
3 page, Header 3.0, "Guidelines and 3 decided and clearly stated without doubt that the
4 recommendations." 4 Legidature did not have authority.
5 A. Yes dir. 5 So | object to the question, and |
6 Q. Thefourth paragraph down under that 6 believethisisaviolation of you earlier
7 header, maam? 7 sustaining the objection.
8 A. Thefourth paragraph? 8 CHAIR OGLE: Thisobjection is sustained
9 Q. Fourth, correct. "In drafting email and 9 also. | thought we had previously dealt with
10 sending email messages, employees are reminded 10 theseissueson the prior ruling sustaining an
11 that they should not include anything they are not 11 objection. So please refrain from further
12 prepared for the public to read." Did | read that 12 questioning along these lines, Mr. Green.
13 correctly? 13 MR. GREEN: Thank you, Mr. Chairman. |
14 A. Youdid. 14 understand Mr. Strauch's point, and we don't
15 Q. Ms. McLaughlin, the Legislature had a 15 dispute that the Montana Supreme Court decided
16 right to rely on the plain language of this 16 theseissues, and my questioning is simply trying
17 policy, didn't it? 17 to get to the Legidlature's state of mind
18 MR. STRAUCH: Mr. Chairman, objection. 18 pre-decision, and while this was still an open
19 The Supreme Court specifically said it did not. 19 question and being litigated. So thiswasa
20 That'sthe McLaughlin case. That'sthe entire 20 question specifically about the Legidlature's
21 decision of the McLaughlin case from Paragraphs 23 21 belief or the reasonableness of it in April, not
22 al theway to 54. The Supreme Court looked at if 22 inJune-- or excuse me -- July after the decision
23 al the purposes -- excuse me. May | approach so 23 had been rendered.
24 | can use the microphone? 24 CHAIR OGLE: All right. Your position
25 MR. GREEN: Certainly. 25 isnoted for the record.
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MR. GREEN: All right. Thank you, Mr.
Chairman.

Q. (BY MR.GREEN) All right, Ms.
McLaughlin, if I could ask you a couple of
questions about the original petition you filed in
the Montana Supreme Court over the weekend after
you received this subpoena.

A. Yes, sr.

Q. | believeyou testified earlier that you
filed that original action because you didn't want
the Department of Administration to disclose
emailsin response to the Legislature's subpoena
that contained confidential information; is that
correct?

A. That iscorrect.

Q. | think you said your position was that
there were three kinds of confidential information
you worried would become public; isthat right?

A. | gave examplesusing threekinds of
confidential information, correct.

Q. Andthefirst example was about the
personal problems of employees family members; is
that right?

A. Yes, sr.

Q. And the second example was about a child
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Q. Ithink you testified earlier that you
would not receive as a general matter in your
email any of those types of records or documents,
isthat right?

A. Asageneral matter, | would not have
information in my email related to decisions made
by the Justicesin disposition of a final opinion.
I'm not even, to be honest, sure what that means.

Q. If you could look with me for afew
minutes at | believeit's ODC's Exhibit No. 12.

A. Yes, sir.

Q. Thisisyour petition for original
jurisdiction and emergency reguest to quash the
subpoeng; isthat right?

A. Yes, sr.

Q. Andif you could please turn with me to
ODC, thisis Bates stamp number at the bottom ODC
3380.

A. Okay.

Q. There are anumber of numbered
paragraphs on this page, but toward the bottom it
has Paragraph No. 5, "In her capacity as Court
Administrator.” Do you see that paragraph, maam?

A. Yes, sr.

Q. Andthelast -- so I'll just read it.
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abuse and neglect case; isthat right?

A. Correct.

Q. And thethird kind was about Judicial
Standards Commission investigations, emails
relating to that investigation; isthat right?

A. Correct.

Q. If I could get you to turn with me to
exhibit, ODC Exhibit No. 6. Mr. Strauch's Exhibit
No. 6.

A. Yes, sr.

Q. Thiswasthe subpoenathat you received
acourtesy copy of; isthat right?

A. Thiswasthe subpoena served on the
Department of Administration on April 8th. |
received a copy on April Sth.

Q. Andif we could look midway down that
page, Paragraph No. 3, you talked earlier with Mr.
Strauch about the exclusion that the Legislature
put into this, and you said this --

A. Yes, sr.

Q. I'msorry. I'll just read that again.

"This request excludes any emails and attachments
related to decisions made by the Justicesin
disposition of afina opinion;" isthat right?

A. Yes
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"In her capacity as Court Administrator, given her
many diverse duties, McLaughlin receives awide
variety of emails and attachments that implicate
the rights and privileges of other parties. These
emails and attachments include, but are not
limited to;" did | read that right?

A. Yes, sr.

Q. And then Subparagraph (c), "Discussions
with Judges about case processing and ongoing
litigation in pending or potential cases;" did |
read that right?

A. Youdid.

Q. And then if you could turn the page,
please, to ODC 3381.

A. Yes

Q. Paragraph (g). "Copied on exchanges
between Judges in which advice about case law and
potential decisions were being sought from other
Judges'?

A. Yes, sr.

Q. Then Paragraph (h), "Copies on exchanges
between Judges in which information was exchanged
about judicial work product;” did | read that
correctly?

A. You did.
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Q. That'sthe kind of information the

legislative subpoena was excluding, was it not?
MR. STRAUCH: Objection,
mischaracterization.

A. No, thelegidative subpoena was
specifically excluding decisions made by Justices,
which | took to mean Justices on the Montana
Supreme Court. When | see" Judges,” | assume
District Court Judges, Water Court Judges, or
Judgesin the Courtsof Limited Jurisdiction. So
| don't usetheword " Justice" and " Judges'
interchangeably.

Q. (BY MR. GREEN) Thank you, Ms.
McLaughlin. Could | also have you look at
Subparagraph (f), "Information about potential
ongoing security risks to individual Judges,
including communications with law enforcement”?

A. Yes, sr.

Q. Doesthe Legislature fund security for
Judges of the Judicial Branch?

A. No. Judges, the security for District
Court Judgesistheresponsibility of local
Sheriffs. TheJudgesin the Courtsof Limited
Jurisdiction, depending on if it'sa City Court or
a Justice Court, it would be alocal Police

Page 342

1 Respondent's Exhibit P asin Peter.

2 A. Yes, sr.

3 Q. Thiswas-- Do you havethat in front of

4 you, Ms. McLaughlin?

5 A. |l do,sir.

6 Q. You can seeon thetop right corner of

7 that first pageit wasfiled on April 11th?

8 A. Yes.

9 Q. That wasaSunday?
10 A. | don't know without looking at a
11 calendar, but I'm assuming if you'retelling me it
12 wasa Sunday, it wasa Sunday.
13 MR. STRAUCH: ODC will stipulate.
14 Q. (BY MR. GREEN) The Supreme Court
15 entered an order later that same Sunday granting
16 thisemergency motion; isthat right?
17 A. 1 don't know when the order was entered.
18 I'd haveto haveyou point meto the exhibit.
19 MR. GREEN: Mr. Strauch, would you
20 stipulate it was granted that same Sunday?
21 MR. STRAUCH: Yes.
22 MR. GREEN: Okay. Thank you.
23 Q. (BY MR. GREEN) Ms. McLaughlin, | just
24 wanted to ask you. Do you know of any other time
25 that a person has had amotion filed in the
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Department or alocal Sheriff.

Q. And Subparagraph (f) doesn't talk about
which type of Judges were apparently facing
security risks, right?

A. Correct.

Q. Your attorney filed this emergency
motion to quash on a Sunday; isthat right?

A. Yes. It wasfiled on Sunday.

Q. And--

MR. STRAUCH: Excuse me, Mr. Chairman.
That mischaracterizes Exhibit 12. It states right
at thetop it wasfiled on April 12th.

MR. GREEN: Sorry. | am referring to
the wrong exhibit. Thank you, Mr. Strauch.

Q. (BY MR. GREEN) The original, you did
file amotion to quash, though. Let me restate my
question. Your attorney did file amotion to
quash the legidlative subpoena with the Supreme
Court on Sunday, April 11th; isthat right?

A. Can you point meto the exhibit, Mr.
Green, so I'm not referencing something incor rect?

Q. Sure. Give mejust one moment, please.

MR. STRAUCH: | believeit'syour "P."

MR. GREEN: Thank you, Mr. Strauch.

Q. (BY MR. GREEN) That would be

Page 343

Supreme Court on a Sunday and got an order
granting that motion that same Sunday?

A. Mr.Green,I'm not alawyer, sol don't
have a lot of experience with what'sfiled before
the Supreme Court, and | don't work in the Clerk's
office, so | don't think | can answer that
question.

Q. So |l guessthe answer then isno, you're
not aware of that happening before?

A. I'mnot. | wouldn't have any way of

11 knowing that.

12 Q. The Montana Supreme Court's fina

13 decision in your case wasissued in July of 2021,

14 does that sound right?

15 A. Again, can you point meto the exhibit?

16 | just don't want to get the dateswrong.

17 MR. STRAUCH: Well stipulate July 14th,

18 2021.

19 MR. GREEN: Thank you. July 14th.

20 Q. (BY MR. GREEN) And after that, the

21 Attorney General's Office sought review of that

22 decision from the US Supreme Court; is that right?

23 A. That'scorrect.

24 Q. Andthe US Supreme Court eventualy

25 denied the Attorney Genera's cert petition?
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Q. And after the US Supreme Court denied
the Legidlature's cert petition, the Attorney
Generd's Office returned the emails to you that
it had received from the Department of

Administration; is that right?

A. They returned two batches of emailsto
me. |'m unclear whether those emails came from
the Legisature or the Department of

Administration.

Q. Didyou review those documentsto seeif
al the documents had been returned?

A. | did not because| don't know

what was

produced in total, so it would have been difficult
for meto determineif all of the documents and

the copies had been returned.

Q. Andto your knowledge, do you know, did
anyone else review the documents to see if they'd
been returned, to seeif they'd al been returned?

A. Did anyone else --

Q. Let meask that question again. To your
knowledge, did anyone else review the documents
that you received to seeif they had all been

returned?

A. 1 don't think anyone else would have
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Q. Those were documents you said you
received from the Department of Justice after the
cert petition had been denied?

A. Yes. Thosetwo boxeswerereturned to
me or delivered to me by Mr. Oestreicher and Mr.
Dewhirst.

Q. And who has had custody of those
documents, the hard copy boxes, since they were
returned to you?

A. Thedocumentswerein my office actually
taped shut, and then | received therequest from
ODC for thedocuments, and | don't remember when
that happened, but | did deliver the documentsto
ODC.

Q. Soto your knowledge -- actually let me
restate. | think you testified earlier that you
had opened the boxes and looked through them at
some point after you received them?

A. | said | opened the boxes after they'd
goneto ODC. | didn't open them before they went
to ODC.

Q. Toyour knowledge, do you know if anyone
other than you or the people at ODC have looked
through those documents since you received them?

A. No. Noonehasbut meand ODC.
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known that. The documentswerereviewed only by

ODC and mysdlf.

Q. Ms. McLaughlin, between July of 2021 and
March of 2022 you didn't take any actions to
compel the return of the documents, did you?

A. No.

Q. Inthat same time frame your attorney,
Mr. Cox, didn't take any actions to compel the

return of the documents, did he?

A. Mr. Cox didn't fileanything, no.
Q. And Mr. Cox was paid for his services as

your lawyer in this case, wasn't he?

MR. STRAUCH: Objection, relevance.

CHAIR OGLE: Sustained.

MR. GREEN: Mr. Chairman, if
have a moment, please.

CHAIR OGLE: Yes.

| could

Q. (BY MR. GREEN) Just acouple of final

questions, Ms. McLaughlin.
A. Yes, sr.

Q. Mr. Strauch asked you earlier about a
couple of boxes of documents that are sitting here
on the witness stand; do you remember that line of

guestioning?
A. Yes sr.
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MR. GREEN: Mr. Chairman, if | could
enter amotion. |I'm not sure what's going to
happen to these documents, but just to make sure
we maintain the privacy and sanctity of them, |
moved to seal those documents so that they're not
accessible as the part of the public record
created in connection with this case.

CHAIR OGLE: Mr. Strauch.

MR. STRAUCH: Mr. Chairman, the contents
of those documents are exactly what the Supreme
Court did not want disclosed disseminated to
anyone, and | can give this Commission my word as
an officer of the Court that they will be retained
and held on to in perpetuity if you direct meto.

However, no one should be allowed to see
them other than me or Counsel for the Respondent.
And | would point out that I, in discovery,
produced an inventory of the contents of those
documents. It's Bates numbers ODC-0320 through
ODC-2796, so a 2400 page inventory of the contents
of those documents.

They never asked to see them during the
course of thislitigation. They may see them now
if they wish, but they cannot be released outside
of thislitigation because they're the very
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1 subject matter of the Supreme Court opinion. 1 thelunch break?
2 So I'll leave it to the Commission to 2 MR. COLEMAN: Whatever the Panel's
3 decide the proper disposition of those. However, 3 preferenceis.
4 | think we all have to be sensitive to the fact 4 CHAIR OGLE: Areyou guys good with that
5 that these are the very emails that the Supreme 5 onthePanel? Yes. Why don't you call your
6 Court ordered not to be disseminated in the first 6 witness, and let's get started in ten minutes, and
7 place, and to be maintained. 7 finish up with the testimony this morning.
8 MR. GREEN: Mr. Chairman, Mr. Strauch's 8 (Recess taken)
9 words as an officer of the Court is good enough 9 CHAIR OGLE: We're back on the record,
10 for me. | just want to make sure they're 10 and you can go ahead and call your next witness.
11 protected. 11 MR. COLEMAN: Respondent will call Wylie
12 CHAIR OGLE: So the documents then will 12 Galt.
13 remain in the possession of ODC during the 13 CHAIR OGLE: Would you state your name
14 pendency of this proceeding, and | assume that the 14 for the record.
15 Respondent or his Counsel would have access to 15 MR. COLEMAN: I'm sorry. Shane Coleman
16 look at the documentsif need be. 16 on behaf of the Respondent.
17 MR. STRAUCH: That's correct. No copies 17 CHAIR OGLE: I've seen you fellows over
18 can be made, no notes can be taken. 18 at Counsel table, but | didn't know who was who.
19 CHAIR OGLE: All right. And then that's 19 MR. COLEMAN: | don't blameyou. It'sa
20 theway well leaveit. That's satisfactory to 20 big state.
21 you, Mr. Green? 21 MR. STRAUCH: Mr. Chairman, it strikes
22 MR. GREEN: 100 percent, Mr. Chairman. 22 methat | forgot to close my case. ODC closes.
23 Thank you, and with that | have no further 23 CHAIR OGLE: Thanks, Mr. Strauch.
24 questions. 24
25 CHAIR OGLE: Thank you. Any redirect, 25 ERROL WYLIE GALT,
Page 349 Page 351
1 Mr. Strauch? 1 Having been first duly sworn, was examined and
2 MR. STRAUCH: No, Mr. Chairman. May 2 tedtified asfollows:
3 thiswitness be excused? She's under our 3
4 subpoena. 4 DIRECT EXAMINATION
5 CHAIR OGLE: Yes, she may be. Thanks, 5 BY MR. COLEMAN:
6 Ms. McLaughlin. 6 Q. Would you please state your name and
7 THE WITNESS: I'm okay to leave? 7 addressfor the record.
8 CHAIR OGLE: Yes. 8 A. Errol Wylie Galt, 71 Ranch Road,
9 THE WITNESS: Okay. Thank you. 9 Martinsdale, Montana.
10 (Witness excused) 10 Q. Canyou givethe Panel alittle, kind of
11 CHAIR OGLE: Mr. Green, why don't you 11 athumbnail sketch of your background, Mr. Galt.
12 cal your next witness. 12 A. | wasfirst elected in 2013 to the State
13 MR. COLEMAN: Mr. Chairman, we'll call 13 House; was Speaker Pro Tem in the'19 session; was
14 Wylie Galt, and with the Panel's indulgence, | 14 Speaker of the Housein the'21 session.
15 will go downstairs and track him down. 15 Q. What do you do by way of occupation?
16 MR. STRAUCH: Mr. Chairman, could we 16 A. | amarancher.
17 take aten minute break then, personal break? 17 Q. Where abouts?
18 CHAIR OGLE: Yes. Well take aten 18 A. Central Montana, Martinsdale, a little
19 minute break. We will reconvene in about 20 19 bit of eastern Montana.
20 minutes, or say quarter to noon. 20 Q. What generally is your educational
21 Gentlemen, let me ask you. Y ou thought 21 background?
22 the next two witnesses would be fairly brief. 22 A. | am acollege graduate, a business
23 MR. COLEMAN: | suspect they'll be even 23 degreeand aminor in economics.
24 briefer than we might have thought yesterday. 24 Q. Doyou havealaw degree of any sort?
25 CHAIR OGLE: So we could go ahead before 25 A. | donot havealaw degree.
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1 Q. You understand this matter concerns some 1 thing that it did?
2 happenings between the Legidature and the Court 2 A. Yes. It would add another layer of
3 backin2021? 3 review, sothat it was not just the Judicial
4 A. |do. 4 Branch watching the Judicial Branch.
5 Q. You'regenerally familiar with that time 5 Q. Would it have added non-lawyers and
6 frame, right? 6 non-judges to that Commission?
7 A. Yes | am. 7 A. Yes, from what | remember.
8 Q. What was your position with the 8 Q. Wasit aproposed ballot initiative?
9 Legidaturein 2021? 9 A. Itwasaproposed ballot initiative.
10 A. | wasthe Speaker of the House. 10 Q. Would it have been a constitutional
11 Q. And so how did you come to be involved 11 amendment?
12 inwhat we're calling the dispute, if you will, 12 A. Ifl remember correctly, yes.
13 between these governmental branches? 13 Q. Which are required to be aballot
14 A. At that time, astheleader of the 14 initiative, right?
15 House, when we heard about certain polling and 15 A. Yes, but with a higher votethreshold as
16 emails, | wasthe one, along with the President of 16 well.
17 the Senate, that werekind of the spearhead of 17 Q. In other words, you as the Legislature
18 tryingto find what -- wherethese emailswere. 18 can't amend the Constitution, right?
19 Q. And before we jump into the back and 19 A. Correct.
20 forth and the emails and the polling and whatnot, 20 Q. And how about SB 140? Do you remember
21 canyou givethe Panel alittle bit of aflavor, 21 that bill?
22 if you will, of the types of legislation that was 22 A. | donot remember the specifics off the
23 being considered by the Legislature then that 23 top of my head.
24 would have affected the Courts. 24 Q. Do you remember legislation that
25 A. Therewas| know a handful of judicial 25 concerned what was formerly the Judicial
Page 353 Page 355
1 reform bills, aswe call them. | would not say 1 Nomination Commission?
2 they made up the bulk of what we were doing, but 2 A. | do.
3 therewasa handful of billsthat session. 3 Q. Wasthat affected by SB 1407
4 Q. And was one of those bills SB 140? 4 A. Yes. | doremember that. Not exactly
5 A. Yes 5 what it said, but arough idea of it.
6 Q. Generally speaking, what would that bill 6 Q. And ultimately SB 140 became the law of
7 havedone? What did it do? 7 the State of Montana, right?
8 A. The 140, wasthat thejudicial review? 8 A. Yes.
9 Theconstitutional ballot, or the ballot 9 Q. And that was litigated at the Montana
10 initiative of judicial review, if | remember 10 Supreme Court; you understand that, right?
11 correctly. 11 A. Yes.
12 Q. Letmeask it alittle differently 12 Q. At some point before Senate Bill 140 was
13 because I'm not sure you did. What was House Bill 13 passed by the Legislature, and before House Bill
14 685? Do you remember that one? 14 685 ultimately failed in the Legidature, did the
15 A. That wasthe constitutional initiative 15 Legidature become aware of certain emailswithin
16 for judicial review. 16 the Court system?
17 Q. That was one, that was abill that 17 A. Yes. Wehad heard that therewas

18 progressed its way through the Legislature?

19 A. Yes. How far exactly, | do not

20 remember.

21 Q. Andthat involved judicia review?

22 A. Yes

23 Q. Again, I'm summarizing for expedience,

24 but generally would have changed the way judicial
25 misconduct complaints were handled; is that one

18
19
20
21
22
23
24
25

polling and emails going around about the
legislation we were moving.

Q. What period of time would this have been
generally?

A. Thiswould have been around April, if |
remember correctly.

Q. So do you understand ultimately this
resulted in a so-called McLaughlin decision by the
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Montana Supreme Court?

A. Yes

Q. And that would be -- Do you recall that
that was decided in July of 2021?

A. | do.

Q. Soisitfair to say that the emails
that came to your attention, that happened
sometime before the Court issued its decision in
McLaughlin?

A. Yes

Q. What specifically did you hear about the
polling that was going on?

A. That therewas--

MR. STRAUCH: Objection, hearsay.
CHAIR OGLE: Sustained.

Q. (BY MR. COLEMAN) Do you remember how
you learned that there was judicial polling going
on?

A. | remember someonetelling me.

Q. Didthat concern the Legidature?

A. ltdid.

Q. Why?

A. Becausewe have along precedent in
Montana of anything done within the elected
officials, that it ispublic record.

Page 358

1 A. Yes

Q. Infront of you there should be a
binder. I'm going to ask you to take alook,
please. There may be two binders.

MR. COLEMAN: May | have amoment, Y our
Honor?
CHAIR OGLE: Yes.

Q. (BY MR.COLEMAN) (Provides document)
Mr. Galt, I've placed in front of you two exhibit
binders.

UNKNOWN SPEAKER: | forgot ours were up
there. 1I'm so sorry.

MR. COLEMAN: I'll take that one back
from you.

THE WITNESS: Perfect.

16 Q. (BY MR.COLEMAN) Mr. Gadlt, infront of

17 you are two exhibit binders. We're going to make

18 reference to a handful of the exhibitsin there.

19 One of them | believe says ODC's exhibits, those

20 are numbered; the others have Respondent's

21 exhibits, those are |etters.

22 A. Gotcha

23 Q. | want to make this streamlined as much

24 aspossible. I'm going to ask you to take alook,

25 please, at Respondent's Exhibit C.
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Q. Andsowhat did the Legislaturedoin
response to that concern?

A. Wefirst filed a FOIA toreceivethe
emails.

Q. Whom did you direct the FOIA to?

A. Beth McLaughlin.

Q. The Court Administrator of the Supreme
Court?

A. Yes

Q. Generally do you recal what you were
seeking?

A. Wewereseeking, | believealot of our
key wordswere HB 688, 668, SB 140, polling, kind
of all those along what -- you know, the billswe
wer e moving.

Q. Do you remember how -- Do you remember
when that FOIA request might have been made
generally? Well look at some documents herein a
minute.

A. BeforeApril,isall | kind of remember.
Slightly before the beginning of April, somewhere
in there.

Q. Atthistimethelegidation was still
in limbo in terms of whether it would pass; is
that right?

Page 359

A. (Complies)

Q. WhoisAbraBeke?

A. Shewasthe Chief of Staff for the
Senate.

Q. What was her role in 20217?

A. Sheran alot of the day-to-day
operationsin the Senate, but dueto limited staff
in the Legidature, we do share staff back and
forth.

Q. Wassheinvolved with trying to collect
emails records from the Court Administrator's
Office?

13 A. Yes. Shewasthe onewe tasked with

14 getting the FOIA to the proper people.

15 Q. Exhibit C, isthat an email exchange

16 between Ms. Belke and Beth McLaughlin?

17 A. Yesitis.

18 Q. Beth McLaughlinis Court Administrator;

19 do you understand?

20 A. Yes.

21 Q. Anddo you recall that in response to

22 therequest made by the Legidlature, that Ms.

23 McLaughlin produced two emails?

24 A. Yes.

25 Q. What was your reaction when you heard
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that two emails had been produced?

A. That that was not near the emailsthat
should have been.

Q. Why did you think there might have been
more?

A. From what we had heard, we had heard --
MR. STRAUCH: Objection, hearsay.
CHAIR OGLE: Sustained.

Q. (BY MR. COLEMAN) Based on your
understanding of the polling that had gone on, did
you believe that there would have been more than
two emails?

A. Yes

14 Q. I'll have you take alook at the next

15 exhibit, Exhibit D.

16 A. (Complies)

17 Q. Isthisaso an email exchange between

18 Ms. Belkeand Ms. McLaughlin?

19 A. Yes.

20 Q. Do you remember that Ms. McLaughlin

21 responded that some emails had been deleted?

22 A. Yes

23 Q. Particularly that some emailsrelated to

24 polling on SB 140 had been deleted?

25 A. Yes
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1 A. Yes, and availableto the public upon
request.

Q. Didyou see where Ms. McLaughlin told
you at that time that she had to, quote,
"acquiesce to sloppiness'?

A. Yes

Q. And that she was dismayed that she had
not retained the emails?

A. Yes

Q. What did the Legislature do thenin
connection with trying to determine whether it
could recover any of the other emails?

A. Weused our subpoena power to subpoena

14 the Department of Administration toretrievethe

15 emails.

16 Q. | wanttotalk about the legidative

17 subpoenaprocess. How long did you say you served

18 intheLegidature? I'm sorry.

19 A. Eight years.

20 Q. Prior tothis, had you ever been

21 involved with alegidative subpoena?

22 A. No.

23 Q. Prior tothis, did you know of anybody

24 elsethat maybe you'd worked with had been

25 involved with a subpoena?

© 00N 0O WN
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1 Q. Did that concern the Legidature?

2 A. Very much.

3 Q. Doyou recall receiving Exhibit D?

4 You're copied on this email, right?

5 A. Yes

6 Q. That'syour email addressinthe CC

7 line?

8 A. Yes

9 Q. Andif welook at the full second
10 paragraph, Ms. McLaughlin's written, "I've copied
the President and Speaker. So | can be clear, |
had no nefarious intent,” and it goes on from
there; isthat correct?
Correct.
And you, that's one of them anyway?
Yes.
And the President is Mr. Blasdel ?
Yes.
Did you believe at that time -- Again,
thls isdated April 8th, 2021 -- that these were
the sorts of emails that the Judicial Branch
should have been retaining under the State's email
23 policy?
24 A. Yes
25 Q. State's document retention policy?

H
\l
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A. No.

Q. How do you get documents from agencies
and people then?

A. Usually a FOIA request doesit.

Q. How do you get witnesses to appear at
hearings, for instance?

A. Wejust usually let them know when the
committee hearing is, and they show up.

Q. Sowhy was alegidative subpoenaissued
in what | think you told us was the very first
timein this case?

A. Wefet wewererunning into many road
blocks getting to the information that we knew was
there, so we used our power in the best way we
thought possible to get the information we thought
we needed.

Q. And that was a legid ative subpoena?

A. Yes

Q. What did the Legislature receivein
response to this legidative subpoenato the
Department of Administration? Now I'm talking
pre-April 11th, 2021.

A. Wereceived a bunch of emails.

Q. Andto be clear, there were further
subpoenas issued by the Legislature, right?
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1 A. Yes 1 threshold, which provesthat it wastowardsa
2 Q. Doyouremember generally what that 2 constitutional amendment. We need two-thirdsto
3 first email to the Department of Administration 3 even passone of theseto go on to the ballot
4 asked for? 4 initiative.
5 A. | donot off thetop of my head. 5 Q. Sothisrelatesto the proposal to put
6 Q. I'mgoingto ask you to take alook, 6 ontheballot a constitutional amendment that
7 please, at Exhibit Fin front of you. 7 would change the Judicial Standards Commission?
8 A. (Complies) 8 I'mover-simplifying, but isthat generally it?
9 Q. Do you recognize that document? 9 A. Yes
10 A. | do. 10 Q. | wantto just highlight a handful of
11 Q. What isthat? 11 theseresponsesin here. Will you take alook --
12 A. That isone of the emailswereceived 12 and I'm going through in no -- Well, a couple of
13 from the DOA. 13 things here. One, the document is not numbered at
14 Q. Tobeclear, Exhibit Fisaseries of 14 the bottom, so bear with me. I'm going to try to
15 emailsthat I'll tell you most, if not all, have 15 guideyou, and I'm going to refer electronically
16 someone named Terri Hogan's name at the top. 16 tothe PDF number, which | hope |'ve faithfully
17 A. Yes. 17 recorded on the copies of mine.
18 Q. WhoisTerri Hogan? 18 Take alook, if you will, please, this
19 A. 1 donot recall off thetop of my head. 19 isgoing to be the fourth page of the PDF. It
20 Q. Do you remember to whom the subpoenaed 20 should be the fourth page of the hard copy there.
21 emailswere produced? 21 It'sanemail from Spaulding, Randal; do you see
22 A. | donat. 22 that?
23 Q. Were you concerned when you received 23 A. | do.
24 these emails, Exhibit F, about the substance of 24 Q. Would you read the top email that Mr.
25 them? 25 Spaulding has written to Beth McLaughlin.
Page 365 Page 367

A. Very concerned.

Q. Why?

A. Mostly because at thispoint it's
showing State resour ces being used towar ds
lobbying.

Q. Arethereany other concerns that you
had in regard to content of the emails that were
produced?

A. Thereseemed to bealot of opinions
that, from our recollection at that time with not
being produced these emails, that the Court was
trying to hidein very strong language.

13 Q. That wasyour belief?

14 A. Yes.

15 Q. Did you convey that belief later to the

16 Attorney General's Office?
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17 A. Yes, wedid.

18 Q. Well get tothat in abit here. I'm

19 going to ask you to flip through Exhibit F, and

20 confirm for me. Do these emailsin Exhibit F seem
21 torelateto House Bill 685?

22 A. Yes, they do.

23
24
25

Q. Canyou explainto the panel why itis
that you think these relate to 685.
A. Aot of it they describethe vote
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A. "Themorel seein here, themorel
believe the L egidature should meet every ten
yearsfor ten days, each legislator can sponsor no
mor e than ten bills, and they should get $10 per
day per diem."

Q. Fliptothe next page, which | believe
should be PDF-4. Do you see an email from Mike
McGrath?

A. | do.

Q. The Chief Justice of the Montana Supreme
Court?

A. Yes

Q. Could you read for the record what his
comments were on House Bill 685 at that time.

A. "They don't seem to care much for
Judicial Standards, now that they have found out
about it. We'll need to pick off somevoteshere
and keep it below 100. Might be easier in the
House. Arethererulesregarding timelinesthat
apply?"

Q. When you read that email, when you
received it, what was your understanding of what
he was conveying?

A. That hewasready to head tothe
Legislatureto start lobbying.
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Page 370

1 Q. What'sthe significance of keeping a 1 giveshim. Hisclient'sunderstanding of what was
2 vote number below 1007 2 going on, his client's perceptions, pre the
3 A. That isthethreshold for thebill to 3 McLaughlin decision which comes out in July, is
4 passtogoon totheballot. 4 absolutely relevant to whether the Attorney
5 Q. If welook at the next page again, we're 5 Genera made statements that he, quote, "knows to
6 still in Exhibit F, House Bill 685. 6 befalse or with reckless disregard to the truth."
7 MR. STRAUCH: Mr. Chairman. 7 McLaughlin was decided later. It could
8 CHAIR OGLE: Yes. 8 not have been known at that time. That's why we
9 MR. STRAUCH: This getsinto again the 9 think thisis appropriate.
10 entireline of questioning that you sustained 10 CHAIR OGLE: Wéll, number one, | think
11 earlier. They're now getting into an area that 11 you've made your point about the state of mind of
12 the Montana Supreme Court has already decided, 12 the Legidature during thistime frame. Number
13 which was that this was a proper use of the 13 two, | don't think the Supreme Court ruling was
14 judicia email system, and a proper discharge of 14 limited to one hill. So the objectionis
15 Ms. McLaughlin's duties. 15 sustained. Please move on.
16 And here we go again. And you've 16 MR. COLEMAN: Thank you, Mr. Chairman.
17 dready ruled on this. So | would ask you to 17 Q. (BY MR.COLEMAN) Mr. Gdt, dsoin
18 renew the sustaining of my objection so we can 18 front of you is Respondent's Exhibit I. | will
19 move onto theissuesin this case, please. 19 tell you that thisisaseries of emails| do not
20 CHAIR OGLE: The objection is sustained 20 intend to ask you about. These are the oneswe
21 again. We have previously considered and ruled on 21 looked at before that are concerning Senate Bill
22 this, based upon the Supreme Court's order. | 22 140. Doyou recall that?
23 think thisissue has already been disposed. 23 A. | do.
24 MR. COLEMAN: Yes, and | certainly don't 24 Q. Andif | wereto ask whether you had
25 want to run afoul of any ruling by this Panel, 25 similar concerns about the emails produced
Page 369 Page 371
1 Your Honor. May | be heard on oneissue related 1 relating to Senate Bill 140, would it be the same
2 tothisthat | think is unique from what we heard 2 aswhat was just sustained in the ODC's objection
3 before? 3 just moments ago?
4 CHAIR OGLE: Yes. 4 A. Itwould be.
5 MR. COLEMAN: First off, weretalking 5 Q. Same concerns?
6 about House Bill 685, not 140, which was ruled 6 A. Yes, sameconcerns.
7 uponin McLaughlin. 7 Q. At some point then did the Montana
8 Secondly, we're talking about the 8 Supreme Court quash that initial, what I'm going
9 Legidature's state of mind prior to July of 2021 9 tocdl theinitial subpoenato the Department of
10 when that ruling came out. And there's areason 10 Administration?
11 that'scritical, and I'll get to that in aminute. 11 A. Yes, they did.
12 But it'simpossible to say that that 12 Q. How did you learn about that?
13 information -- it was undecided at that time. 13 A. Welearned about it, | believeit was
14 We're still months away from the McLaughlin case 14 Sunday night through a phone call, ishow | think
15 deciding theissue. But more importantly, why do 15 Ms. Belkecalled meand told me about it.
16 we care about that if the Court's ultimately 16 Q. At that timewasthe Legislature a party
17 ruled? It'sbecauseit's not a collateral attack, 17 tothat case?
18 not the way that it's being presented through this 18 A. No.
19 withess. 19 Q. Tobeclear, that's the so-called Brown
20 Among other things, the Attorney General 20 case?
21 ischarged under Rule 8.2(a), among other things, 21 A. Yes.
22 making false statements, making statements with 22 Q. Brown versus Gianforte?
23 reckless disregard of the truth. 23 A. Yes.
24 The Attorney General does not actina 24 Q. Sometimesthe Bradley versus Gianforte
25 vacuum. Heactson information that his client 25 case?
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1 A. Yes
2 Q. There'sbothinthe caption. So what
3 did you do then?
4 A. Wefdt that -- We disagreed with them
5 onit bascally.
6 Q. Priortothat, had you reached out to
7 the Attorney General's Office concerning this
8 issue?
9 A. No. | believe after that iswhen we

=
o

reached out to the Attorney General.

Q. Wasthat you?
A. | can't remember exactly if it was me,

or if wedirected Ms. Belke to reach out to them.
14 Q. I'mgoing to ask you to take alook at

15 ODC Exhibit 11, duplicated as"S" in the other
16 one. Let me know when you have that there.
17 A. | believel haveit.

18 Q. Do you recognize that letter?

19 A. |l do.

20 Q. What isthat?

21 A. That istheresponse from the Attorney
22 General's Office on our behalf.

23 Q. Specificaly who at the Attorney

24  Generd's Office?

25 A. Kristin Hansen.

[
w N e
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1 Q. And before -- And thiswas, to confirm,
2 thevery first time alegidative subpoena had
3 beenissued, had been used, to your knowledge?
4 A. Correct.
5 Q. Certainly thefirst time you used it?
6 A. Yes.
7 Q. Ms. Hansen has written -- and I'm still
8 on that bottom paragraph of the first page there
9 -- she'swritten later on that, and I'm
10 paraphrasing, the Legislature seeks to beinformed
11 onissuesrelated to, and she's got three of them.
12 Oneisto address whether members of the Judiciary
13 and Court Administrator deleted records; do you
14 seethat?
15 A. Yes.
16 Q. Isthat an accurate statement of what
17 theLegislature had asked Ms. Hansen to undertake?
18 A. Yes.
19 Q. Italso nextidentifiesor states, "The
20 Legidature would like to know whether the Court
21 Administrator performed tasks for the Montana
22 Judges Association;" do you see that?
23 A. | do.
24 Q. Woasthat something at the time that the
25 Legidlature thought would have been inappropriate?

Page 373

1 Q. Didyouwork with her?

2 A. 1did.

3 Q. I'mgoing to walk through a handful of

4 the statements that Ms. Hansen has made in Exhibit

5 ODC-11, starting in the first paragraph, of the

6 first page-- and | apologize. I'm probably

7 jumping around faster than you, without the

8 highlighting on your copy. But the first

9 paragraph generally she writes that the AG's
Office had been retained by the Legislature to
represent it; isthat an accurate statement of

12 what had happened?

13 A. Yes.

14 Q. Fipping down to the very bottom

15 paragraph on the first page, Ms. Hansen has

16 written, "The legidative power is broad;" do you

17 seethat?

18 A. | do.

19 Q. Did you agreewith that statement at the

20 time?

21 A. Yes

22 Q. Again, thiswas before the McLaughlin

23 Court ruled on the scope of the legidlative

24 subpoena?

25 A. Yes

10
11

Page 375

A. Extremely.

Q. And at thetime, did Ms. Hansen's letter
in that regard accurately state what it was that
the Legislature was hoping to obtain?

A. Yes

Q. And then in the next subpart to that,
Ms. Hansen's written that, "The Legislature would
like to know whether current policies and
processes of the Judicial Standards Commission are
sufficient to address the polling issue and other
things;" do you see that?

A. Yes

Q. Anddid Ms. Hansen faithfully describe
the concern that the Legislature had in that
paragraph?

A. Yes, shedid.

Q. If wefliptothelast paragraph on the
next page, please. Ms. Hansen has written, "The
L egislature does not recognize this Court's order
as binding, and will not abide it;" do you see
that?

A. | do.

Q. Wasit your understanding that that was

24 theLegidature's position at the time?

25 A. Yes, it was.
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1 Q. Wasthat your position at the time? 1 aswecould. That wasour intent going intoit.
2 A. Yes, itwas. 2 Q. Sowasthe Legidature trying to obtain
3 Q. Didyou believe that you were still, as 3 information about the Supreme Court Justices or
4 Speaker of the House, till entitled to have the 4 other Judges deliberationsin court cases?
5 Legidature get email records that might have been 5 A. No. Wewerejust worried about the
6 deleted at that time? 6 emailsthat were affecting the legidation that we
7 A. Yes | did. 7 werewriting at thetime.
8 Q. If they were recoverable, you still 8 Q. Wereyou trying to get people's
9 thought you would be able to get them? 9 confidential medical records?
10 A. Yes. 10 A. No.
11 Q. Atthen or any other time did you 11 Q. Did you expect that whoever was
12 instruct the Attorney General's Office that you 12 producing the documents, whether it be the
13 wanted to pressthisissue? 13 Administration department or the Supreme Court,
14 A. Yes. 14 that they would redact sensitive information?
15 Q. Didyou ever tell them you wanted to 15 A. Yes.
16 giveuponit? 16 Q. Do you redact sensitive information when
17 A. No. 17 you encounter it in your role in the Legislature?
18 Q. Did youtell them you wanted to take it 18 A. Yes.
19 adl the way to the Supreme Court? 19 Q. You arefamiliar with policies requiring
20 A. Yes 20 redaction of sensitive information?
21 Q. Do you understand that a Supreme Court 21 A. At thetimewhen wewereredacting, |
22 petition for certiorari -- that's afancy legal 22 wasadvised of those, so that we would follow
23 term-- wasfiled in this case? 23  them.
24 A. | don't remember everything filed, but | 24 Q. Haveyou personally redacted documents
25 probably wasinformed of that at thetime. 25 yourself?
Page 377 Page 379
1 Q. Didyou understand then that asking the 1 A. | have
2 Supreme Court to hear something isafairly 2 Q. Didthe Legidlature do anything by way
3 unusual and extraordinary action? 3 of setting up a committee to investigate this
4 A. | fetlikethiswholethingwasavery 4 matter further?
5 extremely new realm we'venever beenon, sol knew | 5 A. Yes. ThePresident and | realized that
6 that wewereheading into placesthat we'd never 6 wehad to get back torunningthe Legidature, so
7 been before. 7 weformed a committee to continue down this path.
8 Q. Didyou think that this was the sort of 8 Q. Who was on that committee?
9 casethat would warrant taking it asfar as it 9 A. | remember Greg Hertz wason it -- but
10 needed to go? 10 really trying stretch my memory here -- Amy
11 A. 100 percent. 11 Regier; if | remember correctly, put Sue Vinton on
12 Q. And setting aside what we've talked 12 thereaswell. And | donot remember the Senators
13 about now, what further action, after getting -- 13 exactly besides Greg Hertz.
14 and now I'm back to April 12th when we see Ms. 14 Q. Once the committee was formed, were you
15 Hansen'sletter, and that follows on the heels of 15 involved initsworking?
16 the order quashing the subpoenain the Brown case 16 A. Not much.
17 -- what other actions did the Legidature take 17 Q. Did the committee ultimately prepare a
18 then to try to get those records? 18 report or reports?
19 A. | believethat wekept tryingto do 19 A. Yes.
20 subpoenasthrough the DOA. 20 MR. COLEMAN: Nothing further, Mr.
21 Q. Do you remember, was the scope of those 21 Chairman.
22 changed at al? 22 CHAIR OGLE: Mr. Strauch,
23 A. | don't believeso. | believethat we 23  cross-examination.
24 tried tokeep it very narrow to billsthat we knew 24 MR. STRAUCH: Yes, Mr. Chairman. Thank
25 that werein emails, and keep our scope as narrow 25 you, Mr. Chairman, members of the Commission.
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CROSS-EXAMINATION
BY MR. STRAUCH:

Q. Speaker Galt, how are you?

A. 1I'm doingwell. How about yourself?

Q. Good. Thank you. My nameisTim
Strauch, and I'm the Special Counsel for Office of
Disciplinary Counsel. You and | have never met,
have we?

A. | don't believe so.

Q. Ilooked at your background, and | see
that you're part of the proud Galt family that has
a couple hundred thousand acre ranch over by White
Sulphur Springs; isthat right?

A. That iscorrect.

Q. It'sbeautiful country. | know it
because | hunt on the side that faces Canyon Ferry
on public, soit'svery nice. All theek goto
your place during hunting season.

A. Wéll, wetry to push them back as much
aswe can.

Q. Attheend of theyear. No, I'm kidding
with you. Anyway, beautiful country. | realy
actually just have afew questions here, and I'll
start with Exhibit C that you were asked aboui.
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A. Correct.

Q. And Ms. McLaughlin writes back at the
top, among other things -- | believe you went
through all this except for the last sentence,
which | want you to look at. And Ms. McLaughlin
says, "As| said, | will make every effort to
search for and get the other requested information
to the President and the Speaker on Friday." Do
you see that?

A. | do.

Q. And then on Exhibit D, toward the end of
the second paragraph at the top of Ms.
McLaughlin's email, thisis on Thursday the 8th,
she states, quote, "I have not completed the
search for other information, but will do so and
have it delivered tomorrow." Did | read that
correctly?

A. Yes

Q. Doyou know if she was given the chance
to do what she said she was going to do, and do a
search of the network, and provide that
information on Friday, as the President said he
was willing to wait?

A. | beieve shedid, but shealsotold us
at the sametimethat she had already given us
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First of al, I just want to clarify

something. |s Exhibit C the FOIA request that you
were referring to when you used that term?

A. Yes

Q. Okay. Thank you. And there'sacouple
things. You were aso asked about these, and I'll
start with "C," and on the second page of "C," Ms.
Belke states that she would like a breakdown of
which Judges voted which way on SB 140, and then
she says, "While the President is comfortable
waiting until Friday to receive the bulk of the
requested information, we are requesting the
breakdown immediately;" do you see that?

14 A. | do.

15 Q. So Ms. Belke conveyed that asit related

16 tothe emailsthemselves, the President was

17 comfortable waiting until Friday, correct?

18 A. Yes.

19 Q. Andif you seethe date, just so you can

20 refresh your recollection, the date of her email

21 onthefirst page of Exhibit Cis Wednesday, April

22 Tth, correct?

23 A. Yes

24 Q. So Friday, using ssmple math, would be

25 the Sth, correct?
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everything she had in her possession.

Q. Isit your understanding that you did
give her until Friday the 8th?

A. Yes

Q. Look at Exhibit 6, please. | said --

Friday the 9th. I'm sorry. Then Exhibit 6 isthe
subpoena that the L egislature sent to the Director
of the Department, correct?

A. Yes

Q. And the date of that subpoenaiswhat?

A. The8th.

Q. Yes, sir. So you subpoenaed the records
from the Department of Administration without
waiting for Ms. McLaughlin to get you the
information, correct?

A. Correct.

Q. And]I think you said you don't have a
law degree, but | want to make sure. Y ou're not
licensed as an attorney, are you?

A. No.

Q. Haveyou ever practiced law?

A. No.

Q. Haveyou ever appeared in court as
Counsel and had subpoenas issued?

A. No.
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1 Q. Infact, I think you said this might

2 have been your first experience with a subpoena;

3 isthat right?

4 A. Yes.

Q. Doyou recall receiving an email from
the Court Administrator Beth McLaughlin's attorney
Randy Cox after the Supreme Court issued the
Sunday order that you mentioned?

A. | doremember. What exactly it said |
do not.

MR. STRAUCH: Mr. Chairman, may | show
the witness the email to refresh his memory?
CHAIR OGLE: Yes, you may. Isthis
something that's in the record, Mr. Strauch?
MR. STRAUCH: No, sir. | don't intend
to putitintherecord. Under Rule 612, | just
intend to use it to refresh the witness's memory.
| don't haveit in my folder. Canl havea
second? May | approach?
CHAIR OGLE: Yes.

Q. (BY MR. STRAUCH) Speaker Gdlt, I'm
handing you an email from Randy Cox, Sunday, April
11th at 9:16 p.m., and among others, it's
addressed to you. | do not wish you to read this
out loud because it's not in evidence, but would
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A. | cannot recall at thistime.

MR. STRAUCH: Thank you, sir. May |
have the Commission's indulgence for just a
moment?

CHAIR OGLE: Yes, you may.

MR. STRAUCH: As| indicated, Y our
Honor, we're not going to move for admission of
that unless there's no objection, but under Rule
612, | don't think | can.

CHAIR OGLE: | understand.

MR. STRAUCH: No further questions, Mr.
Chairman. Mr. Galt, niceto meet you. Thank you
for your time.

THE WITNESS: Niceto meet you aswell.

CHAIR OGLE: Anything further with this
witness, Mr. Coleman?

MR. COLEMAN: Just briefly, Mr.

Chairman.

REDIRECT EXAMINATION
BY MR. COLEMAN:
Q. To confirm, why did you issue the
subpoenathen?
A. Weassumed, with the way that the Court
Administrator had said that she'd already given us
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1 you pleasereview it privately, and then | may ask
2 if thishelpsyou to recall.
3 A. Yes. (Examinesdocument)
4 Q. Haveyou had achanceto review that
5 email?
6 A. | have.
7 Q. Doesit refresh your recollection of
8 having received it?
9 A. Yes
10 Q. And having read it at the time?
11 A. Yes.
12 Q. Doyourecall Mr. Cox explaining to you,
13 and President Blasdel, and Senator Regier, and Ms.
14 Belke, that al he was asking to do was get the
15 emails back so that his client, the Court
16 Administrator, could review them for confidential
17 information, and also determineif they had any
18 legal obligations to notify people their
19 confidential information was compromised? Do you
20 remember him saying that?
21 A. Yes
22 Q. Didyou respondto Mr. Cox?
23 A. 1 did not personally, but someone may
24 have.
25 Q. Do you know if anyone did?
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everything in her possession, that there was going
to be no more documents coming from her, and then
we wer e going after deleted emailsat that point.
Q. From adifferent State agency?
A. From adifferent State agency.

MR. COLEMAN: That'sal | have.

CHAIR OGLE: Very well. Anything
further, Mr. Strauch?

MR. STRAUCH: Not of thiswitness, Y our
Honor.

CHAIR OGLE: The witness can be excused
then.

(Witness excused)

CHAIR OGLE: Cdl your next witness, Mr.
Coleman.

MR. COLEMAN: The Respondent will call
Greg Hertz. It may bejust asecond. |
understand he's downstairs sequestered.

Mr. Hertz, will you take that chair
right there.

GREGORY J. HERTZ,
Having been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION
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1 BY MR. COLEMAN: 1 particular bill had to do with how vacancies with
2 Q. Please state your name and address for 2 Judgesarefilled. And the Constitution isfairly
3 therecord, sir. 3 clear. The Montana Constitution setsout rights
4 A. Gregory J.Hertz. | resideat 34956 4 for different branches of government or
5 Rocky Pine Road in Polson, Montana. 5 individuals, and itemsin the Constitution at
6 Q. What do you do for aliving, Mr. Hertz? 6 timessay,"asamanner provided by law."
7 A. I'mcurrently involved in theretail 7 So what that doesiskind of basically
8 grocery business. | operatesix retail grocery 8 opensthedoor for the Legidative Branch to
9 dtores. 9 suggest how these particular items might be
10 Q. Whereabouts? 10 enforced, and that'swhat we did with Senate Bill
11 A. InPolson, Ronan, Lolo, Thompson Falls, 11 140.
12 Lakeside, Montana, and St. Mary's, Idaho. 12 And what was particularly concerning to
13 Q. What's your involvement with the Montana 13 mysef and other legislator s waswe alr eady had
14 State Legidature? 14 Judgesthat seemed to be weighing that either they
15 A. Sol first ran for the Legidaturein 15 thought the bill was unconstitutional -- which it
16 2012, and | served in the Housefor eight years. 16 obvioudy wasnot. Theruling from the Montana
17 | currently just finished up four yearsin the 17 Supreme Court was six to onethat it was not
18 Senate, and I'm currently running for re-election. 18 unconstitutional -- but they werejust weighingin
19 Q. What wasyour rolein the Montana 19 beforethis.
20 Legidaturein 2021? 20 And eventually, asthiswas heading to
21 A. In 2021, | sat on several committees, 21 Court, some of these Judges may very well beon a
22 andalsoinregard tothe matter that we're 22 panéd or inacourt that are going to bereviewing
23 talking about heretoday, | chaired a Select 23 this, and they've already weighed in, and --
24 Committee on Judicial Transparency. 24 MR. COLEMAN: I'm going to interrupt
25 Q. Areyou familiar with a dispute over the 25 you. Mr. Strauch has --
Page 389 Page 391
1 production and disclosure of emailsin the spring 1 MR. STRAUCH: The objection is can we go
2 of 20217? 2 toquestion and answer, please?
3 A. Yes 3 Q. (BY MR.COLEMAN) Did you see emails
4 Q. Andinreadly genera terms, what do you 4 that suggested some Judges believed this bill,
5 recall about that? 5 Senate Bill 140, was unconstitutional before it
6 A. Wadll,in general, wewerelooking for 6 even passed?
7 someinformation in regard to emailsthat we had 7 A. Yes.
8 heard that were out therein the public, and we 8 Q. Wasthat concerning to you?
9 had asked, the L egislative Branch had asked to get 9 A. It wasvery concerning.
10 those emails, and they werenot produced. And 10 Q. Why?
11 thenit kind of fell into issuing subpoenas and 11 A. Becauseas! had stated, that if this
12 tryingto retrieve some of that information. 12 weretoend up in court, and we've already had
13 Q. Generaly speaking -- we're not going to 13 Judgesthat it lookslikethere'sa perceived
14 getinto the details of all of them -- but were 14 bias, and they'reviolating their judicial rules
15 those emails between members of the judiciary that 15 of conduct and standards, that they're already
16 concerned pending legidation? 16 weighingin onissues. And nobody wantsto see
17 A. Yes, they were. We saw some of those 17 that, whether it'sin this case or any other case
18 emails. It wasquitedisturbingthat we saw the 18 when it goes beforethe Court.
19 judiciary weighingin on pending legislation that 19 MR. STRAUCH: Mr. Chairman, I'd move to
20 they could possibly rule on in case this 20 strikethelegal conclusion about whether or not
21 legidlation went to the Court. 21 Judges areviolating their rules of judicial
22 Q. More specifically, do you remember what 22 conduct. The Senator isnot alawyer. He was not
23 typesof billswere pending at the time? 23 disclosed as an expert. There are all kinds of
24 A. Sooneof thebillsthat we weretalking 24 reasons why he should not be permitted to state
25 about had to do with Senate Bill 140, and that 25 that, but he was not disclosed as an expert, nor
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would he be qualified as an expert on that issue.
| moveto strike that answer.
CHAIR OGLE: Objection sustained.
MR. COLEMAN: To beclear, we're not
going to ask thiswitness his legal conclusion.
Q. (BY MR. COLEMAN) You don't have alaw
degree, do you?
A. No, | donot. I'mjust acitizen
legislator.
Q. Never practiced law?
A. | havenot.
Q. Solet'stak, without the objectionable
language here. Let's go back to my question which
was. What were your concerns about a sitting
Judge making comments that pending legislation is
unconstitutional beforeit's even passed?
A. Ifweweretoend upinacourt case, in
front of any pending Judge who has already
presented a biastowardsthisbill, it'snot a
fair trial, and it just fliesin the face of
justice that you can make an opinion beforeyou're
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quitefrankly I couldn't understand that reasoning
asto how someone would say that.

Q. How did you come to be appointed to be
the Chair of this committeg?

A. It wasthe Senate President who
appointed the committee asked meif | would be
willing to serve on the select committee.

Q. And you told us a moment ago the name of
the committee. | apologize. It sounded like --

A. It'sthe Select Committee on Judicial
Transparency. | don't havethefull namein front
of me.

13 Q. Who else was on this committee?

14 A. Therewasanother Senator, too, three

15 Senators-- excuse me-- and three House members.

16 Q. Wasthe committee composed of members of

17 both parties?

18 A. Yes, it was.

19 Q. How many total? Did you say Six?

20 A. Six.

21 Q. What generally did the committee do?
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22 even hearing a case. 22 A. What the committee had doneiswe looked
23 Q. Separate and apart from Senate Bill 140, 23 at -- we had concerns about a number of items.
24 was there another House Bill 685 that was 24 Number one had to do with public infor mation, the
25 discussed at the time? 25 public'sright to know. And looking at emails,
Page 393 Page 395
1 A. Yes 1 andtrying to get that information, we also had
2 Q. Andto beclear, Senate Bill 140 became 2 concernsabout the Judicial Branch using their
3 law, House Bill 685 did not? 3 resourcesand employeesto lobby, which isin
4 A. Correct. 4 direct violation of the statutes of M ontana,
5 Q. What was House Bill 6857 5 and--
6 A. HouseBill 685 was a constitutional 6 MR. STRAUCH: Objection, moveto strike,
7 initiativethat was amending the M ontana 7 lega conclusion.
8 Constitution, and that would be put on the ballot, 8 CHAIR OGLE: Sustained.
9 andit'sup tovotersto determine whether they 9 THE WITNESS. And we aso looked at --
10 want to amend the Constitution. 10 Q. (BY MR. COLEMAN) Let me--andfor
11 Q. And the same question as with respect to 11 expedience, let me ask my questions.
12 Senate Bill 140. Inyour work with the 12 A. Perfect.
13 Legidature, had you seen emails from sitting 13 Q. And that gives Mr. Strauch an
14 Judgesin the state of Montanathat said that 14 opportunity to interpose objections. In front of
15 House Bill 685 was likely unconstitutional before 15 you are acouple of different binders. One says
16 it had even been voted on? 16 "Respondent's Exhibits," those have |etters; the
17 A. Yes. 17 other says, "ODC, Office of Disciplinary Counsel's
18 Q. Wasthat concerning to you? 18 Exhibits," those have numbers. Do you see those?
19 A. Very concerning. 19 A. Yes | do.

Q. Did at the time you wonder how a
constitutional amendment itself could be
unconstitutional ?

A. Yes. Infact, | recall one comment from
one of the Judgeswas, " Thisisan
unconstitutional constitutional initiative," which

20
21
22
23
24
25

Q. I'mgoing to look through just a handful
of those, and we're going to put them on the
screen, too, but I'm going to ask you to look at
the onein the binder. Thefirst onel'm going to
ask you take alook, please, at Exhibit C. That's
going to be in the Respondent's exhihits.
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1 A. (Complies) All right. | believel've

2 got Exhibit C open here.

3 Q. Doyouknow who Ms. AbraBelkeis?

4 A. Yes, | do.

5 Q. Whoisshe?

6 A. Sheisthe Senate Chief of Staff, works

7 for the President.

8 Q. Inconnection with these issues that

9 we've been discussing, was she responsible for
10 trying to obtain these emails from the Court
11 Administrator?
12 A. Yes.
13 Q. Anddid you understand that she had
14 submitted some sort of a FOIA request to the
15 Administrator for that purpose?
16 A. Yes.
17 Q. Do you remember what the results of that
18 FOIA request were?
19 A. | believe we only received maybe one or
20 twoitems, but not the bulk of the material that
21 shewaslooking for.
22 Q. Andif welook at Exhibit C in front of
23 you, starting with the second page. Y ou probably
24 haveto look at the very bottom of the first page
25 that started it. Isthat an email from Ms. Belke

Page 398

April 8th, 2021.

A. Yes. I'mawareof that.

Q. What do you remember about this?

A. Soasl recall, the subpoena was issued,
and the Department of Administration did provide
the Legidature emails.

Q. Doyou recal that there was a Sunday
Court filing and an order that quashed the
subpoena? Fancy word for saying it's not
enforceable.

A. Yes

Q. What do you recall about that?

A. Sojust asalay person, | thought it
was highly unusual that the Court would meet on a
Saturday, and then make a ruling on Sunday
afternoon.

Q. Do you have any experience with court
matters?

A. Alittlebit. I'vebeen involved in
several court matters, and generally in my
experience, things are basically done Monday
through Friday. Making motions, and hearing
rulingsrarely, if ever, isit doneto my
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to Ms. McLaughlin requesting information?

A. Yes itis.

Q. Anddo you see Ms. McLaughlin's response
at the top of Page 1 of Exhibit C where she
writes, "Attached istwo items| can identify in
my records related to SB 140"?

A. Yes

Q. Arethesethe two items that you were
referencing?

10 A. Yes.

11 Q. Takealook, please, at the next

12 exhibit, Exhibit D.

13 A. (Complies)

14 Q. Doyourecall that Ms. McLaughlin had

15 noted that some of the emails that pertained to

16 thisissue had been deleted?

17 A. Yes.

18 Q. Did that concern you?

19 A. Yes, it did, considering that I'm fully

20 aware of theemail and public policy retention of

21 records.

22 Q. And do you understand that the

23 Legidature then issued a legidative subpoenato

24 the Department of Administration around thistime?

25 We'restill talking now that this one is dated

©O© 0N~ WDNPRP

24 knowledge on a weekend.
25 Q. Your involvement would be as alitigant,
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1 | presume?

2 A. Yes

3 Q. Perhapsatrip and fall in the grocery

4 store?

5 A. Correct.

6 Q. And never in those instances, though,

7 did you get called to show up and testify on

8 Sunday, did you?

9 A. Never.
10 Q. What wasthe Legislature's position once
11 that subpoenawas quashed on the 11th of April
12 202172
13 A. Soknowing our Montana Constitution and
14 our public'sright to know, and the separation of
15 branches of government, and the fact that we have
16 theability toissue subpoenasin doing our
17 investigation, | was quite surprised that those
18 subpoenaswere quashed and ignored.

19 Q. Didthe Legidatureintend tojust give
20 up at that point?

21 A. No, wedid not.

22 Q. Isthat one of the reasons your

23 committee was created?

24 A. Yes.

25 Q. Toinvestigate the situation?
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MR. STRAUCH: Objection, Mr. Chairman.
Can we get question and answer, please? Counsel
isleading.

CHAIR OGLE: Please stick to question
and answer.

MR. COLEMAN: I will. I'mjust trying
to-- | apologize. I'm just trying to speed
things up here.

Q. (BY MR. COLEMAN) Going back then to
the following, what happens following the Sunday,
April 11th, 2021 order quashing the subpoena.
With respect to that subpoena, had you ever been
involved previously with alegidative subpoena?

A. No, | have not.

Q. Again, how long have you been in the
Legidature?

A. Since2013.

Q. Hadyou ever heard of one?

A. Occasionally. They'rerarely used.

Q. Had you ever seen a subpoena be required
from the Legislature, not in a court case, to
obtain documents that maybe a committee of the
L egidature was investigating?

A. Not to my knowledge.

Q. Haveyou ever had to subpoena a witness
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1 around the 15th of April.

2 Q. And did the committee request or

3 subpoenafolksto appear in front of it?

4 A. Yes, it did.

5 Q. Whodid it ask to appear in front of it?

6 A. Weasked personal appearance from Court
7 Administrator Beth McLaughlin.

8 Q. When you say you asked, did you issue a
9 subpoenafor her appearance?

10 A. | believewedid.

11 Q. Did she appear?

12 A. Shedid not.

13 Q. Didyou ask the Supreme Court Justices

14 of the Montana Supreme Court to appear?

15 A. Wedid not ask them to appear. We asked
16 them for information.

17 Q. Electronic information about their

18 emails?

19 A. Yes.

20 Q. Didthey infact appear at acommittee

21 hearing?

22 A. Yes, they did.

23 Q. Describe that hearing for the Panel.

24 A. Sothat hearingwasvery interesting.

25 Asalegidator, Chair of a committee, it was
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to show up at a committee hearing of the
Legidature?

A. No, | havenot.

Q. Why not?

A. Most of thetimewereach out to
individuals, and ask them for information, and
they show up to the committee.

Q. Wereyouinvolved in preparing that
original, what 1'm calling the original subpoena,
the one that was quashed?

A. No, | wasnot.

Q. Wereyou involved in subsequent
subpoenas?

A. No, | wasnot.

Q. Didyou understand that subsequent
subpoenas were issued?

A. Yes

Q. How did you cometo learn that?

A. Soasour select committee was
established, and we wer e reviewing documents,
those documentswere provided to us, and so we
became awar e of them within our select committee.

Q. Do you remember when the select
committee was formed?

A. ltwasinthe middleof April, sometime

Page 403

probably a historical event when all seven Supreme
Court Justices wer e appearing before this
committee. And the Chief Justicedid agreeto
answer questions.

Aswe went through the different
Justices, | believeit was Justice Rice who -- in
regard to the subpoena, he went to a District
Court tolook at that subpoena, and get aruling
on that.

| believe Justice Sandefur, he provided
some documentation, some information that we had
requested, and talked about his deleting emails.

But the remaining Justices did not
provide any information that we had requested.

Q. Did the remaining Justices answer
guestions from the committee?

A. Theydid.

Q. Andin particular, at that time when the
committee was doing its work with respect to the
emails or otherwise, what were the committee's
concerns? | can narrow that if that's too broad.

A. Sothecommittee's concernswere
obviously not being ableto access public records.
Our concerns, too, werethat there was obvioudy
lobbying going on with the Montana Judges
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Association and the Bar Association using State
resources and State employees. And then wewere
also concer ned about potential violations of
Montana Judicial Standards.

Q. Do you remember the three categories of
information that were sought by the subsequent
subpoenas of Ms. McLaughlin and to the members of
the Montana Supreme Court?

A. ldon't. | think they'rein one of our
documents, our FOIA report, but they were pretty
specific asto information about Senate Bill 140,
about polling, and about lobbying efforts done

13 with Stateresources.

14 Q. How many reports did this committee

15 produce?

16 A. Weproduced two reports.

17 Q. You referenced something called an

18 interim report?

19 A. Yes.

20 Q. Do you know when that came out?

21 A. | believethat came out sometime around

22 thefirst part of June of 2021.

23 Q. Andyou said amoment ago that those

24 topics were outlined -- of those subpoenas were

25 outlined in that initial or preliminary report?
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1 Select Committee on Judicial Accountability and
2 Transparency. It'sour initial report to the 67th
3 Montana Legidature.
4 Q. Who participated in the hearing?
5 A. Thisreport wasthe members of that
6 select committee.
7 Q. How wasthe committee created?
8 A. It wasappointed by then Speaker of the
9 House Galt, and Senate President Blasdel.
10 Q. What sort of duties did this committee
11 have?
12 A. Tolook at the concernsthat wehad in
13 regard towhat had transpired with Senate Bill
14 140, House Bill 685, and other infor mation that
15 wasout in the public spherein regardsto emails.
16 Q. Did this committee operate at the behest
17 of the Legislature?
18 A. Yes.
19 Q. Wasthisreport prepared in the ordinary
20 course of the committee's work?
21 A. Yes.
22 Q. Isthisapublic record made available
23 to anyone who wantsto go seeit?
24 A. Yes.
25 Q. Wasthe committee tasked with creating
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A. Yes, very clearly.

Q. Would it refresh your recollection on
thisissue asto those topicsif we wereto take a
look at that report?

A. Yes, it would.

Q. I'll ask you to take alook, please, at
what's Exhibit V in front of you.

A. (Examinesdocument) Did you say "V" as
invictory?

Q. "V"asinvictory.

A. (Complies) All right. | haveit open.

MR. STRAUCH: Mr. Chairman, thisis not
in evidence, and we object to its admission, so |
would ask that its contents not be read out loud,
please.

MR. COLEMAN: We do intend to moveits
admission, and | was going to wait alittle bit
longer, Y our Honor, but I'll 1ay the foundation
and move its admission right now.

MR. STRAUCH: I'll wait for the
foundation, and then | have an objection.

CHAIR OGLE: All right.

23 Q. (BY MR. COLEMAN) What isExhibitV in

24 front of you?

25 A. Itisareport from the Special Joint
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1 thisreport?
2 A. Yes.
3 MR. COLEMAN: Y our Honor, I'll movethe
4 admission of this exhibit.
5 CHAIR OGLE: Objection, Mr. Strauch?
6 MR. STRAUCH: Yes, Your Honor, a couple
7 of objections. First of al, thisis hearsay. It
8 does not fall within the public records exception,
9 Rule803(8). That'slimited asto investigative
reports like this. That'slimited to
investigative reports pursuant to, quote,
"pursuant to duty imposed by law, and asto which
there was a duty to report, or factual findings
resulting from an investigation made pursuant to
authority granted by law."
Y our Honor, as | indicated earlier, and
you sustained my objection, in the McLaughlin case
the Supreme Court already ruled that the
Legidature did not have -- did not have --
authority to investigate or make findings
regarding alleged Judicial or Court Administrator
misconduct, and I'll again cite for the record
McLaughlin 2021 Montana 178 Paragraphs 23 to 31.
WEell, let me back up. The Legidature
in McLaughlin asserted its authority to prepare,
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1 todothisinvestigation and to prepare findings, 1 itis, among other things, a waste of time, and
2 and the Supreme Court rejected that. In that 2 thisis. It'sbeen litigated and decided.
3 litigation the Legislature submitted three 3 Rule 702. The Senator is not alawyer.
4 purposes for its position that it had authority. 4 Heisnot qualified to render an opinion asto
5 No. 1, it asserted that it needed these 5 judicial conduct. Heisnot an attorney, and he's
6 recordsin order to determine whether there was an 6 notaJudge. He has no experience or
7 improper deletion of emails, and the McLaughlin 7 qudificationsin that, and that | already cited,
8 Court Paragraphs 23 to 31 specificaly ruled on 8 thefact that these opinions, if he gives them
9 that, and rejected that. It said it did not. | 9 evenoraly, would be an improper collateral
10 quoted that language earlier. 10 attack.
11 No. 2, the Legidature said that it 11 And last but not least, and probably
12 needed thisinformation to see if there had been 12 most importantly, there was no disclosure of this
13 improper use of State resourcesto lobby. The 13 gentleman or any other as an expert on thisissue.
14 Senator again just repeated that. The Supreme 14 This Commission ruled that those expert
15 Court decided it did not. The Legislature did not 15 disclosures would have been due ten days, ten
16 have authority or a duty under law to do that. 16 business days prior to this hearing. This
17 And that's McLaughlin Pages 33 -- Paragraphs 33 to 17 gentleman was not identified as an expert. He
18 37. 18 should not be allowed to render opinions that he's
19 The Senator referenced -- and again, 19 not qualified to give, and that the Montana
20 it'sclear that thiswas an issue litigated in 20 Supreme Court has already decided.
21 McLaughlin -- that it was concerned about improper 21 MR. COLEMAN: Mr. Chairman, if | may
22 prejudging by Judges, and again, the Supreme Court 22 addressthose in the reverse order in which they
23 said no, the Legislature does not have the 23 were presented.
24 authority to investigate that. That's a matter 24 First off, with respect to the 702
25 for the Judicial Standards Commission, whichisa 25 abjection, that's not raised in objections to our
Page 409 Page 411
1 constitutionally mandated body. And so the 1 exhibits. | understand Mr. Strauch will say he's
2 Supreme Court rejected that. 2 not giving expert testimony, that's improper.
3 Thisreport isnot admissiblein 3  We're absolutely not offering the Senator,
4 evidence becauseit ishearsay. Itisareport 4 Representative from Polson rather, as an expert
5 that was not pursuant to a duty imposed by law, 5 witness. He'snot. He's hereto talk to the
6 and not made to authority granted by law, and the 6 panel about what it was he was doing at the time
7 Supreme Court has aready said so. So what we 7 factualy.
8 haveisareport that ishearsay purporting to 8 The report can be considered or
9 directly attack the Montana Supreme Court's 9 rejected, if it's admitted into evidence by this
10 opinion. 10 Panel, for whatever parts that the Panel wants to
11 Secondly, to the extent that this 11 consider, or not a al. Largely itincludesa
12 Senator is being asked to render opinionsasa 12 timeline of what the committee did factually.
13 participant in that committee, even if we were not 13 That's not afinding on any judicial misconduct.
14 to admit the report, but to be asked to give those 14 It's objective statements that the Court, the
15 opinions, | would say there are four reasons to 15 Panel cantake or leave.
16 reject that. 16 Secondly, let's talk about hearsay.
17 Oneisrelevance for the reason | just 17 We've got two responses to hearsay. First off, it
18 said. Thiscase involves Respondent's conduct, 18 absolutely fits the definition of an exception
19 not the Judiciary's, which is solely the province 19 under Rule 803(8), Public Records and Reports, and
20 of theJudicia Standards Committee, a 20 toread the exact language of therule, "To the
21 congtitutional authority. So the evidence has no 21 extent not otherwise provided in this paragraph,
22 tendency to make the existence of any fact that is 22 records, reports, statements, or data compilations
23 of consegquence to the determination of the action 23 inany form of apublic office or agency setting
24 moreor less probable. Rule 401. 24 forthitsregularly conducted and regularly
25 Irrelevant evidence may be excluded if 25 recorded activities, or matters observed pursuant
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1 toduty imposed by law, and asto which there was 1 towhat Mr. Knudsen put in his brief, and
2 aduty to report.” 2 certainly asto his subjective intent asto
3 That isan exception. Thisisclearly a 3 whether it was false or incorrect.
4 committee established by law, by the Legislature 4 CHAIR OGLE: Number one, Mr. Hertz's
5 itself, for the purpose of doing this. It was 5 mindset asto what the Legidature's thoughts were
6 supposed to come up with areport, it did come up 6 isintherecord aready, and | can't really see
7 with areport. That'sthe one that we've got in 7 any relevance of this particular report to any of
8 front of ushere, at least on this current issue. 8 theissues before this panel and this proceeding,
9 There are exceptions to what | just 9 sothe objection is sustained.
10 said. None of them apply. The exceptions are law 10 (Whereupon, Respondent's Exhibit V
11 enforcement reports, they're clearly not that; 11 was refused)
12 investigative reports prepared for a government 12 MR. COLEMAN: Whilewere at it, Mr.
13 agency when offered by it inacasein whichitis 13 Chairman, well move the admission also of Exhibit
14 aparty -- that'sthe part you didn't hear. 14 K, thefinal report subject to | assume the same
15 The Legidlature and this subcommittee, 15 objectionswith Mr. Strauch, and | would have the
16 or thiscommittee rather, is not a party to this 16 same response to that.
17 matter. It'sdefined in thiscase. Fact findings 17 MR. STRAUCH: Same objection.
18 by agovernment agency in crimina matters -- not 18 CHAIR OGLE: Objection sustained.
19 atissue; and special investigations of a 19 (Whereupon, Respondent's Exhibit K
20 particular complaint, case, or incident -- not an 20 was refused)
21 issue; and any other -- there's a catch-all. 21 Q. (BY MR. COLEMAN) Was one of the topics
22 Thisfitsthe very -- Thisisexactly a 22 investigated by your committee the question of
23 public report. That was why the committee was 23 whether or not Judges had shown bias?
24 formed, to create areport, and figure out where 24 A. Yes.
25 itwent. That'sNo. 1. 25 Q. Wasone of thetopics of your committee
Page 413 Page 415
1 No. 2, we don't even need to get there, 1 the question of whether members of the Judiciary
2 because thisis not offered for the truth. You 2 had used State time and resources to lobby?
3 cantake or leave the veracity of the findings 3 A. Yes
4 that the committee makes, even on an interim 4 Q. Wasthe committee concerned about the
5 basis, because what we're offering it for iswhat 5 Montana Supreme Court Judges, Justices, ruling on
6 the mindset at the time. 6 subpoenasto their own selves or employees?
7 We're offering it for that very purpose, 7 A. Yes.
8 andthatis-- andI'll tieit right into the 8 Q. Why?
9 relevance objection -- absolutely relevant for the 9 A. | think citizens general understanding
10 same reasons that we discussed with respect to the 10 of the Judiciary should befair and unbiased to
11 previouswitness. It's relevant because Mr. 11 everybody, and when one of the main issuesisto
12 Knudsen, among the many charges, is accused of 12 ruleintheir own case, and it'svery disturbing
13 making false statements. He's accused of making 13 tomyself and others, members of the public, that
14 statements that have no -- that were madein 14 when you look at something likethis, what was
15 recklessdisregard of the facts. 15 done, and they ruled on their very own subpoenas.
16 Thiswas not decided in McLaughlin, 16 It would be very similar to a Judge who
17 because McLaughlin didn't even occur until two 17 had acasein front of him for a company that he
18 months after this report came out. We're looking 18 owned, and the case wasin a matter of one of his
19 at Mr. Knudsen's conduct as reported to him by his 19 employees, and hewasruling on that case.
20 client. Theclient did that through many things 20 Therewere other alternativesthat we
21 that it was investigating, one of which wasthis 21 had concluded in our investigation that these
22 particular interim report in May of 2021, months 22 Judges could havelooked to outside Courtstorule
23 before the McLaughlin decision. 23 onthese asJustice Ricedid. Yet they held a
24 Their state of mind, their belief asto 24 meeting on a Sunday, and ruled directly on
25 what the emails reflected is absolutely relevant 25 subpoenasthat weredirected at them personally.
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1 MR. COLEMAN: Nothing further, Mr. 1 sustained. That document isamarked exhibit in
2 Chairman. 2 thiscase, dthough it hadn't been admitted.
3 CHAIR OGLE: Cross-examination. 3 There'sno necessity. Thisisnot aproper --
4 MR. STRAUCH: No, thank you, Mr. 4 Thisisan affidavit. It's hearsay.
5 Chairman. 5 In addition to that, there's already, to
6 CHAIR OGLE: Very well. Thiswitnessis 6 the extent that there needs to be a preservation
7 excused then. Thank you, Mr. Hertz. 7 of thisissue, they filed amotionin limine. The
8 (Witness excused) 8 report wasin front of this Commission, and the
9 CHAIR OGLE: You can cal your next 9 Commission decided it. There's plenty of case law
10 witness, Mr. Coleman. 10 that says nothing further is needed to be done on
11 MR. COLEMAN: Mr. Chairman, a couple of 11 thatissueto preserveit for appeal. Sovyes, |
12 things. We have no more live witnesses. A couple 12 object. Thisisan affidavit. It'sjusta
13 of matters, though. 13 summary of areport.
14 We would like to introduce, present to 14 CHAIR OGLE: That issue has been
15 the Court as evidence -- | don't think it's 15 determined by the order on the motion in limine,
16 labeled as an exhibit -- the ODC's discovery 16 Mr. Coleman, so that's not going to be allowed in.
17 responsesin this matter. 17 MR. COLEMAN: Absolutely preserved then.
18 MR. STRAUCH: Mr. Chairman, ODC's 18 We understand.
19 conduct inthiscaseisnot anissuein this case. 19 CHAIR OGLE: It's preserved with the
20 Itwasn't listed as an exhibit. | don't know what 20 motion and your --
21 therelevance would be. If Counsel can direct my 21 MR. COLEMAN: One moment, if | may.
22 attention to some response that would be probative 22 Just one matter, Mr. Chairman.
23 astoanissueherethat's at issuein this 23 We did list on -- I'm going to reargue
24 litigation, | would reconsider, but I'm not aware 24 something you just told me no on -- the request
25 of any. 25 for admission being admitted. One admissionis
Page 417 Page 419
1 MR. COLEMAN: WEe're certainly not saying 1 whether there are other people that have filed
2 ODC'sconduct is at issue here, Your Honor. We 2 complaints, disciplinary complaints against Mr.
3 have aseries of Requestsfor Admission in there 3 Knudsen over thisissue.
4 that we think narrow the scope of the claims 4 Mr. Cox testified on the stand he was
5 against the Attorney General. All but one of 5 not allowed to give that information, or whether
6 those were admitted, to my recollection. 6 hehas. There are requests, Responses for
7 CHAIR OGLE: Arethose on the witness 7 Requestsfor Admission that directly address that
8 list? 8 issue
9 MR. COLEMAN: Not on the witness list. 9 MR. STRAUCH: Mr. Chairman, Counsel may
10 It'snot awitness. Itisjust discovery 10 haveforgotten, but | objected to that based on
11  responses. 11 relevance. Whether or not other peoplefiled a
12 CHAIR OGLE: Isit on the exhibit list? 12 grievanceis not relevant or probative asto any
13 MR. COLEMAN: It'snot listed as an 13 issueinthiscase. A grievancewasfiled, and
14 exhibit, becauseit's -- well, | don't know that. 14 that'sall that is needed.
15 CHAIR OGLE: Objection sustained then. 15 And in fact, under the Rules for Lawyer
16 If it'snot on the list, we're not going to allow 16 Disciplinary Enforcement, | believeit'sRule 9 --
17 it 17 | don't know off the top of my head because |
18 MR. COLEMAN: Wewould also like the 18 haven't done this stuff in awhile. Fivel'mtold
19 Panel'sindulgence to accept an offer of proof. 19 --that ODC doesn't need acomplaint at all.
20 Wehaveit in writing from our expert witness who 20 The authority under therulesisthat if
21 wasexcluded from testifying. We'd like to just 21 something comesto its attention, publicly or
22 beabletofilethat. 22 otherwise, it has an abligation to investigate.
23 MR. STRAUCH: Your Honor, | don't even 23 Relevance.
24 know what it says. | haven't seenit. But the 24 CHAIR OGLE: The objection is sustained.
25 objection to the expert report itself was 25 MR. COLEMAN: We have nothing further
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1 for the Panel. We conclude our case, rest. 1 ODC filed a detailed Complaint in this
2 CHAIR OGLE: All right. Respondent 2 matter against the Attorney General aleging 41
3 rests. Sothere's no more witnesses? 3 areasof misconduct. The Attorney Genera has
4 MR. STRAUCH: No rebuttal. 4 repeatedly called this complaint unprecedented. |
5 CHAIR OGLE: All right. Beforewe take 5 agree. Itisunprecedented because this conduct
6 abreak herefor lunch, | would like to rule on 6 isunprecedented.
7 the motion for post-trial briefing. 7 In the course of this hearing, we went
8 We do understand -- the Panel has 8 through some, but not all, of the statements made
9 considered the motion. We do understand and do 9 by the AG's officein court filings comprising the
10 intend to make findings of fact and conclusions of 10 41 counts. Therest of statementsarelaid out in
11 law. Wewill do that, and hope to do that as 11 each count of the Complaint, and highlighted in
12 expeditioudly as possible. 12 the corresponding court records admitted as
13 We don't believe thereisaright to 13 exhibitsin this hearing, and | invite the
14 submit post-trial briefsin this matter, or 14 Commission to review those exhibitsin rendering
15 post-trial findings and conclusions, and so we are 15 itsdecision.
16 going to deny that motion. There'sagreat deal 16 To beclear, not only isthere clear and
17 of information in the record. Pleadings, 17 convincing evidence that the Attorney General or
18 exhibits, testimony, al of that is going to be 18 hissubordinates made the statements comprising
19 considered, and we are going to render findings of 19 the4l counts, but it is undisputed that is the
20 fact and conclusions of law as expeditiously aswe 20 case. They areright therein the court records
21 can, and | don't believe any additional -- it 21 admitted as exhibitsin this hearing. It doesn't
22 would delay the processin order to wait for a 22 et any clearer than that. That the conduct
23 transcript and then wait for post-trial findings, 23 occurred isan irrefutable fact. The only issue
24 and conclusions, and we're going to move forward 24 is, | would submit, whether it violates the rules
25 without the need for that. So that motion is 25 that the ODC has charged.
Page 421 Page 423
1 denied. 1 And briefly again, the rules at issue
2 MR. STRAUCH: Mr. Chairman, | know we're 2 are 3.4 Charlie, knowing disobedience of an
3 goingto break for lunch. | assume after lunch 3 obligation under his sworn duties pursuant to his
4 well do closings. 4 oath for admission to the Bar -- that oath is
5 CHAIR OGLE: Correct. Wewill takea 5 Exhibit 40; and disobedience of the Montana
6 break. Why we don't reconvene here at 2:00, and 6 Supreme Court's July 14, 2021 order that is
7 both sides will have an opportunity for closing 7 Exhibit 24.
8 arguments, and then we will probably begin 8 No. 2, the Rule 5.1(c), responsibility
9 deliberating shortly after the conclusion of the 9 for subordinates lawyers misconduct, which he
10 closing arguments. We'll see you back here at 10 admits, and the evidence proved, clear and
11 2:00. 11 convincing evidence proved heratified or ignored.
12 (Lunch recess taken) 12 No. 3, 8.2 Alpha, reckless statements
13 CHAIR OGLE: Okay. We're back from our 13 concerning the qualifications of the integrity of
14 lunch break. Back on the record in the matter of 14 the Judge or Judges, particularly here the
15 Austin Miles Knudsen, Supreme Court No. 15 Justices of the Montana Supreme Court.
16 PR-23-0496, ODC File No. 21-094. Isthe ODC 16 Rule 8.4(d), Delta, conduct prejudicial
17 prepared to proceed? 17 tothe administration of justice.
18 MR. STRAUCH: Yes, Mr. Chairman. 18 And lastly 8.4(a), which asthe
19 CHAIR OGLE: Respondent, are you ready 19 Commission knows, thereis a separate and
20 to proceed? 20 independent violation of Rule 8.4(a) for any
21 MR. CORRIGAN: Yes, Mr. Chairman. 21 violation of the Rules of Professional Conduct,
22 CHAIR OGLE: Mr. Strauch, why don't you 22 andthat isastand alone, separately charged, and
23 go ahead with your closing argument. 23 separately disciplinable charge.
24 MR. STRAUCH: Mr. Chairman, members of 24 Since he appeared with his comments
25 the Commission, esteemed Counsel. 25 about his personal involvement, quote unquote -- |

L esofski Court Reporting, 1 nc./406-443-2010

(44) Pages 420 - 423



Before the Commission on Practice
In the Matter of Austin Knudsen

Transcript of Proceedings - Day 2
October 10, 2024

Page 424 Page 426
1 believethat'sthe term he used -- since he 1 issueiswhether the supervising attorney violated
2 appeared from making that comment to be trying to 2 5.1 by failing to satisfy the ethical
3 distance himself from the statements that his 3 responsibilities of a partner or supervisory
4 subordinates made, I'd like to start with Mr. 4 lawyer inrelation to the supervised attorney's
5 Attorney Genera's responsibility for the conduct 5 misconduct.
6 of hissubordinates. 6 And there are several cases on this
7 Rule 5.1 Charlie provides that alawyer 7 point. Infact, the model rule comment to 5.1
8 within afirm shall be responsible for another 8 listsmany of them. But by way of example, In Re:
9 lawyer inthefirm'sviolation of the rulesif -- 9 Anonymous Member of the South Carolina Bar, 552
10 and these are two things, but they're or's, 10 S.E.2d 10; In Re: Phillips, an Arizona case, 244
11 they'redigunctive -- if the lawyer orders -- 11 P.3d 549; the same ABA publication that | gave
12 which ther€'s no evidence of here -- or with 12 you, and as| said the comments to the rules.
13 knowledge of the specific conduct -- which there 13 Thus unlike vicarious liability under
14 isevidence here. He admitted he had knowledge of 14 5.1, it isnot necessary to prove that the
15 it -- ratifies or ignores the conduct involved. 15 Attorney General participated or was personally
16 And herel believe he did both, and the evidence 16 involved in the acts and omissions of his
17 proved. 17 subordinates. That is not an element.
18 No. 2, another way alawyer, a 18 Thereis clear and convincing evidence
19 supervisory lawyer violates Rule 5.1 isif he has 19 that the Attorney Generad ratified the conduct of
20 managerial authority and/or direct supervisory 20 hissubordinates and his responsibility under 5.1
21 authority over the other lawyer, and knows of the 21 inhisletter to the Court Exhibit 19, and his
22 conduct at atime when its consequences can be 22 response to ODC Exhibit 39, and his testimony
23 avoided or mitigated, but fails to take reasonable 23 yesterday.
24 remedia action. And | would submit the evidence 24 But even if this Commission were to
25 provesviolations of both one and two, but as| 25 determine that those actions do not constitute
Page 425 Page 427
1 said, they're digunctive. 1 rdtification, the Attorney General nevertheless
2 To beclear, 5.1 isnot limited to law 2 dill bearsresponsibility under 5.1 if he ignored
3 firms, but includes, quote, "Managing lawyersin 3 the conduct and/or knew of it at the time, but
4 government legal departments." That's the 4 failed to take any remedial, reasonable remedial
5 American Bar Association. Thetitle of the 5 action.
6 publicationis"The Legidative History, the 6 The caselaw onthat is In Re: Myers 584
7 Developments of ABA Model Rules of Professional 7 S.C.2d, 357; also Mandleman, M-A-N-D-E-L-M-A-N,
8 Conduct," at Page 592, the 2013 publication. 8 714 N.W.2d 512.
9 And thereis specific case law on that 9 If you look at those cases, the facts
10 preciseissue. Theonly casethat | was ableto 10 here are even more compelling. Not only did the
11 findisaKansas case, In Re: Kline 311 P.3d 321. 11 Attorney General know what his subordinates had
12 | don't believe it was contested here 12 said and do nothing, but his response indicates he
13 that therule applies to the Attorney General's 13 vigorously supported and defended them. That's
14 Office, but clearly the law saysit does. 14 Exhibit 39. The AG'sfailure to take any remedial
15 Asfor comments regarding personal 15 action to these subordinates clear violation is
16 involvement, that strikes me as suggestive that 16 second only to his endorsement of their improper
17 thetest hereis one of vicarious liability, which 17 conduct. A true managerial lawyer sets ethical
18 thelawyerson this committee would understand, 18 rule-following example to his subordinates, not
19 but the lay folks may not. And vicarious 19 cheerleading their deplorable conduct. There's
20 liability iswhere a master or a person that 20 clear and convincing evidence of 5.1.
21 somebody worksfor isvicariously liable for 21 Rule 3.4 Charlie states that a lawyer
22 peoplethat work for him or her in situations 22 shall not knowingly disobey an obligation under
23 whereit'swithin the scope of the employee's 23 therulesof a Tribunal except for an open refusal
24 duties. 24 based on an assertion that no valid obligations
25 That is not thetest under 5.1. The 25 exists.
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1 Now, | can't tell for sure -- | guess 1 ethics, entering anillegal order, and having
2 well hear next -- but I'm not sure if there's any 2 subpoenasissued in defiance of a Court order."
3 disagreement that the Attorney General's Office 3 The parallel between that case and this
4 disobeyed his-- Well, he said he disagreed with 4 areuncanny.
5 methat he violated his oath by being 5 The AG admitted yesterday he never
6 disrespectful, and | guess they're saying they 6 informed the Court that he openly refused his
7 didn't violate the Supreme Court order because 7 sworn obligation as an officer of the Court. He
8 they eventually turned over the emails. This 8 admitted that. He never did, and | asked him to
9 Commission can make its own determinations asto 9 revokeit today, and he said no. There was no
10 thevalidity of either of those arguments. 10 possible way that the exception for an open
11 However, | want to be very crystal clear 11 refusal appliesto any violations of his oath as
12 about what was charged and what was not charged. 12 an officer of the Court.
13 The Complaint wasin fact very detailed, and very, 13 That oath -- that oath, Exhibit 40 --
14 very, very, very carefully drafted, so there could 14 includesthe obligation of, quote, "maintaining
15 beno question about this. And the evidence here 15 therespect --" "maintaining the respect due to
16 was aso narrowly tailored to these issues. 16 the Courts of Justice and Judicial Officers," end
17 Therules of the Tribunal that he's 17 quote. And it includesthe obligations of, quote,
18 being charged with violating are, No. 1, his oath 18 "striving --" "striving to uphold the honor and to
19 asan officer of the Court, that's Exhibit 40; and 19 maintain the dignity of the profession,” end
20 No. 2, hisobligations to follow one order, and 20 qQuote.
21 one order only -- one order and one order only -- 21 The statements discussed at this
22 and I'm going to say it athird time -- one, the 22 hearing, the additional ones highlighted in the
23 July 14th, 2021 order to immediately return 23 Court records admitted as exhibits, were
24 Judicial Branch emails, Exhibit 24. 24 disrespectful. Here are some of the most
25 Lest there be any doubt, although | 25 egregious.
Page 429 Page 431
1 think Mr. Attorney General admitted in his 1 Exhibit 11, the April 12th letter. "The
2 testimony, but lest there be any doubt that the 2 Legidature does not recognize this Court's order
3 rulesof the Tribunal include not just orders, but 3 ashinding and will not abide by it. The
4 also the oath, taken when each one of usis 4 Legidature will not entertain the Court's
5 admitted to the Bar in this privileged profession 5 interferencein the Legislature's investigation of
6 that we have. 6 the series of troubling conduct of members of the
7 And the case on that, the most 7 Judiciary. The subpoenaisvalid and will be
8 compelling case on that | found is a case called 8 enforced."
9 Ligon versus Stilley, L-1-G-O-N and Stilley is 9 Mr. Chairman, members of the Commission,
10 S-T-I-L-L-E-Y, 371 SW.2d 615. There the Court 10 that isthe statement of alawyer. That is not
11 held that Stilley violated the Arkansas equivalent 11 the statement of a Senator. That's not the
12 of Rule 3.4(c) in several respects, including -- | 12 statement of any of the honorable members of our
13 think it'sinstructive here -- 13 Legidature. That isthe statement of the
14 "By intentionally being disrespectful of 14 Lieutenant Attorney General. That isthe
15 thejustice system of the Arkansas Supreme Court 15 statement of Mr. Knudsen's subordinate.
16 individualy and as a Court by accusing the 16 Exhibit 13, the April 14th motion to
17 Justicesin the Court of not being a competent 17 dismiss. You remember it. It doubles down on the
18 Tribunal; by preparing or ratifying Court 18 letter.
19 pleadings containing language that was clearly 19 Exhibit 16, the April 18th, 2021 letter.
20 intemperate, contemptuous, and disrespectful to 20 Yourememberit. "Ludicrous." "The Court
21 the Justices of the Arkansas Supreme Court 21 statement isludicrous.” Wholly outside the
22 individually and as a Court," parentheses, 22 bounds of rational thought.
23 "including that they could not obtain due process, 23 Exhibit 17, April 30th, motion to
24 being deprived of an impartial arbiter, having a 24 disqualify the Supreme Court Justices, quote,
25 clear conflict of interest, disregarding judicial 25 "This matter has arisen because evidence of
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1 judicia misconduct has cometo public light. The 1 It says that the Court's position that
2 sdf-interest is so apparent, any attempt by this 2 the Judges will make this determination, quote,
3 Court to decide the question runs afoul of State 3 "defies common sense." Not only are they
4 |aw and the Code of Judicial Conduct." 4 dishonest, but they don't even have common sense.
5 Not made -- not made in a Judicial 5 Exhibit 26, the August 11th, 2021
6 Standards Committee proceeding; made in a public 6 Petition for Rehearing. I'll just go through them
7 filing by the Chief Legal Officer of this state, 7 quickly. "Questionable judicial conduct.” The
8 whose duty it isto follow the rules, including 8 Court's position, quote, "blinksreality." The
9 therulesthat require those kinds of complaints 9 Court's statement is, quote, "stunning
10 to be madeto that committee, and not in a public 10 counter-factua denial." "Counter-factual."
11 filing. And any suggestion that that kind of 11 Quote, "These advisory statements must
12 languageis necessary in order to assert a 12 bewithdrawn." Thisisalawyer in abrief to the
13 conflict of interest in amotion to disqualify a 13 highest Court of this state telling it what it
14 Judgeis absolute nonsense. 14 must do, and it's accusing the Court of again
15 It is not the fact that they took the 15 numerous misstatements.
16 position that the Supreme Court had a conflict of 16 But maybe | guess you can disregard even
17 interest. It istheway they asserted that 17 al of that, and we just can deal with one.
18 position, and only the lawyers control that. 18 December 6th, 2021, Petition for Cert to
19 Thelir clients can scream until they're blue that 19 the United States Supreme Court. Now, | can tell
20 they want their lawyers to say these things about 20 you, itisvery difficult to get heard in that
21 the Court, but the lawyers are not permitted to do 21 Court. Itisaprivilege. Itisaprivilege. It
22 it, and they should have told their clients that, 22 isthe highest privilege of alawyer to be able to
23  because that was their ethical responsibility. 23 make an argument in writing or orally to that
24 The Honorable Attorney General's letter, 24 Court. That isthe highest privilege we have as
25 May 19th, is Exhibit 19. "Pleaserefrain.” This 25 litigators. Thereisno higher Court in this
Page 433 Page 435
1 isalawyer to the Montana Supreme Court in a 1 country. Itisextremely well-respected, and it
2 public document. "Please refrain from threatening 2 deserves respect.
3 or maligning the integrity of my attorneys who are 3 What did the Attorney General say about
4 assiduoudly living up to their ethical obligations 4 the highest Court of this state that sitsin this
5 under unusua circumstances.” 5 courtroom? "Judicia self-dealing on this scale
6 "If youwishtovent." "If youwishto 6 might be unprecedented in the Nation's history;"
7 vent any further frustrations about the conduct of 7 an officer of the Montana Supreme Court telling
8 attorneysin my office, | invite you to contact me 8 the United States Supreme Court.
9 directly." 9 Speaking of the Supreme Court, the
10 He also says in the footnote of that 10 Attorney General says, "It reached out to
11 letter regarding a Court statement that it's, 11 facilitate a case brought by its appointee to
12 quote, "inaccurate almost to aword." | don't 12 conceal its misbehavior." He accused the Court of
13 know about you, but where | grew up, if somebody 13 being untrue. These statements, "A panegyric to
14 says|'m saying something inaccurate, they're 14 insincerity came after the non-party Justices
15 calling me dishonest, maybe worse. 15 stayed their own subpoenas.”
16 Exhibit 20, the May 26th, 2021 petition 16 This one makes it sound like the Montana
17 for rehearing. Thisisthe onethat includesthe 17 Supreme Court isagang. The six McLaughlin
18 following: "Public recordstell adifferent tale 18 Justices "charged ahead, ensuring aresult that
19 than what you're saying, Court.” It saysthe 19 bailed themselves out of an investigation prompted
20 Court isperverse. Perverted? Thisisone that 20 by their own imperfect behavior."
21 saysthe Court appears to suffer from "the bias of 21 And then again, areference to their
22 Madow'shammer." | hadtolook it up. Itisnot 22 "emasculating that power" that they're given,
23 acompliment. Itisvery disrespectful. "If al 23 quote, "to conceal Judicial Branch misbehavior
24 you have is ahammer, everything looks like a 24 fromthelight of day."
25 nail." 25 He wouldn't admit it. | gave him, |
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1 don't know how many times. Somebody in the 1 Lawyers can imagine what might happen.
2 audience said I'm not going to do it again, am |? 2 The Supreme Court might issue a contempt citation.
3 Yes, I did. | wanted to give him every 3 It might call the Attorney General in before the
4 opportunity. | betif | asked it five times, | 4 Court and say, "Please explain yourself." There
5 askedit 35times. Maybe more. Yes, | did. "Was 5 are any number of things. They could issue
6 thisintemperate? Was this contemptuous? Wasit 6 sanctions. That'swhat an open refusal is. You
7 insulting? Wasit undignified of our profession? 7 don't get to just say, "I'm not going to do it,"
8 Every singletime, "No." Every singletime. No 8 you know, whatever you end up doing ten months
9 acknowledgment of wrongfulness. 9 from now. It doesn't work that way.
10 In addition, the Attorney General 10 Y ou know what, I've researched every
11 violated his obligation to comply with the July 11 casel could find under this rule, and that
12 14th Supreme Court order, Exhibit 24, quashing the 12 exceptionto 3.4, | could only find one that even
13 subpoenas, and ordering the immediate return of 13 -- one. | mean uniformly when the Courts of other
14 dl Judicial Branch emails. 14 states have looked at thisrule, al they look at
15 Important facts: The AG's office never 15 is: Did an attorney disobey an order? They don't
16 obtained astay of that order; never obtained a 16 even get to some kind of an open refusal.
17 stay. If you want toignore a Court order, if you 17 But | found one, and it's In Re: Ford.
18 want to disregard a Court order, there's only one 18 It'san Alaskacase, 128 P.3d 178. And it clearly
19 way todoit. Andyou movefor stay of 19 saysyou have to inform the Court.
20 enforcement, and he could have done that at the 20 Telling Randy Cox you're not going to do
21 Supreme Court level, the Montana Supreme Court 21 itisn't going to get it; telling your
22 level. He could have donethat at the US Supreme 22 constituents, your clients you're not going to do
23 Court level. Hedid not. 23 it,isn't going to getit. It's not up to Randy
24 What did he do? He decided on his own 24 Cox or Beth McLaughlin to take it upon themselves
25 when and how he would comply with the order to 25 tomovefor sanctions. That suggestion is utter
Page 437 Page 439
1 immediately return. We're not allowed to do that. 1 nonsense.
2 Andto beclear, he never ever openly in aletter, 2 One person had the obligation to comply
3 inabrief, or otherwise, refused to obey the July 3 with that order, and that one person, the Attorney
4 14th, 2021 order. 4 General, never told the Supreme Court he was not
5 Now these guys may point to that early 5 goingtofollow it. Did heimmediately return?
6 letter that came out a day after the Sunday order. 6 Didheimmediately return? Clear and convincing
7 He'snot charged with violating that order. And 7 evidence he did not. Eight to nine months later.
8 thenthey may point out the brief that says, "By 8 And | asked him if he would commit under
9 theway, we're not following that order, but any 9 oath that there were no additional copiesin his
10 other order we're not going to follow." You don't 10 client's system somewhere, and he couldn't. What
11 get to do that. 11 areyou supposed to do when your client is ordered
12 If you want to openly defy a Court 12 to do something? Y ou're supposed to confirm it
13 order, there'soneway to doit. The Court issues 13 wasdone. Hedidn'tdoit, or if hedid doit, he
14 theorder; you read it; you understand it; and 14 couldn't commit.
15 thenyoutell the Court, "I can't comply with it." 15 Thisfailure to comply with the Supreme
16 Then guesswhat? The Court has an opportunity to 16 Court's July 14th, 2021 order isclear and
17 do something about it. Didn't happen here. 17 convincing evidence of aviolation of Rule 3.4(c).
18 Didn't happen. Didn't happen. 18 Rule 8.2(a) Alpha, "A lawyer shall not
19 And if I'm hearing the suggestions 19 make astatement that the lawyer knowsto be false
20 correctly in this courtroom, they're saying, 20 or with recklessdisregard.” And I'm emphasizing
21 "Wédll, look. The Supreme Court never did anything 21 that because we didn't even attempt, because it
22 tous." You never told the Supreme Court you 22 would have been impossible to prove intent to be
23  weren't going to immediately return the emails. 23 false. We are contending that these statements
24 Youdidn'tdoit. Soit'sentirey left to 24 were made with reckless disregard as to the truth
25 gpeculation what would have happened if he had. 25 or falsity concerning the qualifications or
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1 integrity of the Montana Supreme Court. 1 thesethings because his clients wanted him to.
2 The purpose of the ruleisto preserve 2 And| think this above al elseis the most
3 -- Thepurpose of Rule 8.2 Alphaisto preserve 3 remarkable thing that I've heard in these hallowed
4 public confidence in the fairness and impartiality 4 chambers.
5 of our system of justice. Many cases. | will 5 The notion that because one's client
6 giveyou afew cites. 6 wantsyou to do something as alawyer meansit
7 Kentucky Bar Association against Waller, 7 excusesyour ethical obligationsin any way,
8 929 SW.2d 181. Andthiscase says, sothatitis 8 shape, or form, is so antithetical to the rules,
9 perfectly clear to everybody in this courtroom, 9 and our rule of law, and our system of justice,
10 "Disrespectful language directed at a Judge is not 10 I'm not even sure how to expressit in words, and
11 sanctioned.” It's not sanctioned because the, 11 | know how to use words.
12 quote, "The Judge has such delicate sensibilities 12 I'll direct your attention to just a
13 asto be unable to withstand comment, but rather 13 couplethingsthat every lawyer in the state
14 that such language promotes disrespect for the law 14 understands.
15 andthejudicial system.” 15 Rule 1.2(a), that's the rule that
16 To similar effect isthe Ray case, 16 discusses what alawyer'sjob is and what the
17 R-A-Y, at 797 So.2d 556. And the Mississippi Bar 17 lawyer'sclient'sjobis. It sets-- It sets
18 Lumumba, 912 So.2d 871. There are more ABA 18 forth very clearly, and we al know this, that a
19 annotations. 19 client controls the objectives, the client
20 Here the Attorney General repeatedly 20 controlsthe objectives of thelitigation. The
21 accused the Montana Supreme Court of judicial 21 lawyer controls the means.
22 misconduct, dishonesty, and defying legality and 22 There is no doubt -- no doubt -- no
23 common sense. Now again, to be clear, he didn't 23 doubt in my mind that Mr. Attorney General
24 just assert that there were errorsin court 24 understood his client's objectives. No doubt.
25 findingsor conclusions. He didn't just assert 25 But heand only he got to control the means; the
Page 441 Page 443
1 that there was aconflict of interest. What did 1 meansincluding what procedures to use; whether to
2 hedo? Repeatedly, willfully, and knowingly make 2 write aletter as compared to a motion; whether
3 statements that undermined the presumed integrity 3 certain language is appropriate; what approach to
4 and qudification of our Montana Supreme Court 4 take. Thosewere hisand only hisissuesto
5 Justices, al of them -- all of them -- regardless 5 control, not hisclient's.
6 of their political background. 6 And if thereis any doubt asto the
7 A couple of Montana cases. A recent, 7 meaning of Rule 1.2(a), the preamble to our rules
8 fairly recent Montana disciplinary case I'll bring 8 inthreedifferent places say precisely what I'm
9 toyour attention were nowhere near egregious like 9 saying: Paragraph 6, 9, and 10 briefly.
10 this. Miller, that's PR-18-0139. The Supreme 10 Six, "While it isalawyer's duty, when
11 Court concluded that Miller violated Rule 8.2(a) 11 necessary, to challenge the rectitude of official
12 by asserting that Judge Lovell atered testimony 12 action, it isalso alawyer's duty to uphold the
13 and created affirmative defenses. The AG here 13 lega process.”
14 attacked the Supreme Court much more explicitly 14 No. 9. To the point of being a zealous
15 and repeatedly. 15 advocate, we've heard that term alot here, and
16 Another case fairly recent, and | 16 certainly the Attorney General was a zealous
17  suspect this Commission remembers these cases, but 17 advocate. That term was taken out of the rules,
18 inany event. Myers PR-16-0245. The Supreme 18 but I'll adopt it for purposes of this.
19 Court concluded that Myers violated Rules 8.2(a) 19 No. 9 says, "A lawyer can be a dedicated
20 and 8.4(d) by using, quote, "highly inflammatory 20 advocate," and that's the term that's used, "But a
21 language to make baseless accusations of 21 lawyer can be a dedicated advocate on behalf of a
22 conspiracy, fraud, vice, unethical behavior, 22 client, even an unpopular one, but in doing so
23 illegal acts against, among other people, the 23 must comply with these Rules of Professional
24 Honorable Judge Langton." 24 Conduct," end quote. And | would submit to this
25 The Attorney General testified he said 25 committee, to this Commission, that you can even
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1 insert theword "zealous," and it wouldn't change 1 think, but these are not just opinions. These
2 the meaning. 2 statementsinsinuate that the Attorney General was
3 Paragraph 10, these principles, the 3 privy to some facts about the two cases and about
4 basic principles discussed here, "include the 4 the motivation of the Montana Supreme Court in
5 lawyer's obligation to protect and pursue a 5 rendering its decision. That takesit out of the
6 client'slegitimate interests within the bounds of 6 realm of pure opinion.
7 thelaw, while maintaining a professional courtesy 7 And there'salot of casesthat say
8 and civil attitude toward all personsinvolvedin 8 that, but avery helpful one, instructive one, is
9 thelegal system.” Thereisno question asto the 9 theTopp case, 925 P.2d 1113, where, as| said,
10 meaning of those words. And the clear, and the 10 there'sacompletelistinthe ABA mode rules.
11 absolute, unquestionabl e take-away from our ethics 11 Applying the correct standard, the
12 rulesisthat lawyersfollow their client's 12 objective standard, in the present case, there's
13 instructions until they can't. 13 clear and convincing evidence that the Attorney
14 The Attorney General | believe suggested 14 General and his subordinates violated 8.2(a) by
15 here, from some of the discussion by his lawyers 15 repeatedly and recklessly accusing the Montana
16 about his belief that what he was pursuing was 16  Supreme Court of judicial misconduct, dishonesty,
17 just, and his actions were just and justified, 17 defying reality, common sense, and the law.
18 because he believed, he believed they were. 18 Move on to Rule 8.4(d) Delta. That
19 But implied in the argument is that the 19 makesit professional misconduct for the lawyer to
20 standard for reasonable belief is a subjective 20 engagein conduct that is prejudicial to the
21 one; in other words his. It'snot. Thisisnot a 21 administration of justice.
22 defamation case where that standard applies -- and 22 | would submit to this Commission there
23 it'sawell known caseto the lawyers here in this 23 aretwo types of conduct here prejudicial to the
24 room -- New York Times against Sullivan 376 US 24 administration of justice. They'rethe AG's
25 254. That subjective standard is not applicable 25 statements, and there's also his obligation to
Page 445 Page 447
1 inadisciplinary case. 1 follow the July 14th, 2021 order, Exhibit 24, to
2 And lest there be any doubt of it, and 2 immediately return Judicial Branch emails.
3 there's cases upon cases upon cases that say that, 3 We've gone through the statements. |
4 but the Montana Supreme Court said in Miller, 4 won't belabor it. But there are additional
5 according to the Montana Supreme Court, "As 5 highlighted onesin the Court records, and those
6 explained in the United States District Court case 6 statementswere intemperate, contemptuous,
7 Sandler,” and there'sacite, "The standard to be 7 insulting, and undignified. | gave you the case
8 applied regarding Rule 8.2(a) is not the 8 cited earlier where the Arkansas Supreme Court
9 subjective standard of the New Y ork Times, but is 9 that said these things are not acceptable.
10 rather an objective standard: What a reasonable 10 | would submit they're undignified of
11 attorney considered in thelight of all of his 11 any member of this profession, any member. But
12 professiona functionswould do in the same or 12 probably most importantly the chief member, the
13 similar circumstances.” 13 general.
14 And so honorable members of this 14 Unlike Rule 8.2(a) Alpha, 8.4(d) Delta
15 Commission, theissue that you have to decideis 15 does not require proving falsity. That'sthe
16 would areasonable attorney in these circumstances 16 Waller case, 929 SW.2d 181. Therethe Supreme
17 make such statements. When you review the records 17 Court of Kentucky said the following: The
18 inevidence, you can see nothing that transpired 18 Respondent appearsto believe that truth or some
19 inthese cases would justify such outrageously 19 concept akin to the truth such as accuracy or
20 faseaccusations; and that any evidence, quote 20 correctnessis a defense to the charge against
21 unquote, the Attorney General relied upon in 21 him," under 8.4(d).
22 making these statements barely even qualifies as 22 "In this respect he has totally missed
23  sketchy. 23 thepoint. There can never be ajustification for
24 Also | don't know if this suggestion is 24 alawyer to use such scurrilous language with
25 going to be made. | haven't heard it yet, | don't 25 respect to a Judge in pleadings or in open court.
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1 Thereason is not that the Judgeis of such 1 moregeneraly. And I've given you these cites
2 ddlicate sensihilities that he would be unable to 2 before, but the case names are Miller, Myers,
3 withstand the comment, but rather that such 3 Kline. Another oneisMcClellan 754 N.E.2d 500.
4 language promotes disrespect for the law and for 4 Thus the statements that we went through
5 thejudicia systems.” 5 here constitute clear and convincing evidence of
6 "Officers of the Court are obligated to 6 Vviolation of 8.4(d).
7 uphold the dignity of the Court, and at a minimum 7 The United States Supreme Court in that
8 --""at aminimum, thisrequiresthem to refrain 8 Gentilecasethat | cited to you said, "It is
9 from conduct of the type at issue here.” 9 unguestionable that in the courtroom itself during
10 There have been | would say noisein the 10 ajudicia proceeding, whatever right to free
11 pleadings here. | can't recall how many pages the 11 speech,” quote unguote, "an attorney hasis
12 Attorney General's amended answer was. | didn't 12 extremely circumscribed. An attorney may not by
13 objecttoit, as| thought it was instructive as 13 speech or other conduct resist aruling of the
14 to his position and his defiance. 14 Tria Court beyond the point necessary to preserve
15 But init, it seems to assert that there 15 aclaimfor appeal.”
16 issome First Amendment right to say basically 16 And quote, "An attorney's free speech
17 anything you want. And in the context of judicia 17 rights do not authorize unnecessary resistance to
18 proceedings, an attorney's First Amendment rights 18 anadverseruling. Once aJudge rules, azealous
19 arenot without limits. Although litigants and 19 advocate complies, then challenges the ruling on
20 thelawyers do not check their First Amendment 20 appea. The advocate has no free speech right to
21 rights at the Courthouse door, those rights are 21 rearguetheissue, resist the ruling, or insult
22 often subordinated to other interests inherent in 22 theJudge," quote unquote. That's In Re: Coe 903
23 thejudicial setting. 23  S.Ww.2d 916.
24 And afairly instructive case hereis 24 As| indicated to the fifth Rule 8.4
25 the United States Supreme Court opinion. | 25 Alpha, "A finding that alawyer violated any
Page 449 Page 451
1 believeit was written by Chief Justice Rehnquist 1 ethicsrule constitutes a separate and additional
2 --| haven't read it recently, so I'm not going to 2 violation." That isthe majority standard, and
3 dit hereto swear to that, but | believeit was -- 3 that'sagain -- | don't even need to go through
4 avery well-respected jurist in the history of 4 the caselaw because | think the Commission
5 thiscountry, in Gentile versus State Bar of 5 routinely doesthat, but in any case, the cases
6 Nevada, 501 US 1030, 1991. 6 arediscussed inthe ABA model rules. Certainly
7 I'll give you some other cites; Sandlin, 7 the practice of this Commission.
8 12 F.3d 861; Koster, 93 F.R.D. 471; State versus 8 In summary, undermining -- thisis what
9 Carruthers, 35 S.W.3d 516; Hill, 860 So.2d 1. 9 | see. Undermining public confidencein the
10 Thisonel think isinstructive in terms 10 judicia system by the highest legal officer in
11 of what isbeing asserted here in this courtroom 11 thisstate, repeated pattern of misconduct,
12 today. "A lawyer is not free to seek refuge 12 multiple offenses, refusal to acknowledge the
13 within his own First Amendment right of free 13 wrongful nature of his conduct, failureto
14 speechto fill a courtroom with alitany of 14 remediate or take corrective action, those are
15 speculative accusations and insults.” That's 15 thingsthat this Commission evaluates al the
16 Cooper 872 F.2d 1. That'saFirst Circuit case. 16 time. These are all aggravating factorsin every
17 When you review the records in evidence, 17 casethis Commission has ever decided. Every
18 you can see nothing to support an objective 18 single one of them is here.
19 standard in terms of what a reasonable attorney 19 | want to comment on something that |
20 would do under similar circumstances. 20 heard for the first time yesterday, and the
21 Thereisanexusthat's required in 21 Attorney Genera talked about maybe in hindsight
22 these cases on an 8.4(d) case, and the nexus 22 --and I'm paraphrasing -- maybe in hindsight, he
23 required is not limited to harm to the particular 23 probably should have not allowed such sharp
24 proceeding, but it also includes establishing by 24 language, but they were in the middle of an
25 conduct that injures or harms the justice system 25 emergency.
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1 And you know, | can understand things 1 everybody in thisroom should appreciate it.

2 aresaid in the heat of battle. We all do it, and 2 But he also said something else:

3 weregretit. It'sunderstandable. We're 3 "Cooler heads should have prevailed,” and he's

4 supposed to maintain cool heads as lawyers, but 4 right. But who were the cooler heads? Ten, ten

5 sometimes can't. We're human. And | don't think 5 lawyers? Thelawyers are supposed to be the

6 this Commission should fault the Attorney Genera 6 cooler heads. We're supposed to be the ones that

7 for saying something in the heat of battle alone. 7 areindependent, and exercise professional

8 It happens. 8 judgment; we're the ones that are supposed to be

9 But what does a responsible attorney do? 9 ableto maintain cool in abattle.
10 They apologize. They apologize. They correct it. 10 | want to go through afew cases. Asl
11 They remediateit. If you need tofilean 11 saidwhen| started, | believe this caseis
12 amendment by interlineation to your brief to take 12 unprecedented. | couldn't agree more with those
13 out the sharp language, you doit. If you 13 guysonthat. Andwe have no prior Montana
14 misstate something in the heat of battle, you tell 14 disciplinary cases that even approach the level of
15 the Court you did, and you apol ogize. 15 misconduct here, but there are afew that | can
16 But I'm aso going to ask you: What 16 recall where things like a fraction of this
17 emergency? What emergency did the Attorney 17 happened.
18 General have? By the time they started making 18 In Miller, the one statement that Miller
19 these disrespecting -- by the time they started 19 made about His Honor Judge Lovell, he got a public
20 disrespecting and maligning the Court in court 20 admonition. In Myers, the lawyer who made some
21 filings April 14th of 2021, they already had the 21 nasty comments about Judge Langton, he was
22 emails. They already had them. Nobody €lse had 22 suspended for seven months. Epperson, not a case
23 them, not even the Court Administrator, those 23 that | wasfamiliar with until | looked it up.
24 emails she was supposed to control. 24 PR-15-129.
25 But I'll ask you another question. 25 After Judge Simonton notified the
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1 Emergency in my mind istemporaly limited. It 1 parties he would not accept Epperson's client's

2 doesn't stretch out for months and months and 2 pleaagreement, Epperson sent an email to Judge

3 months. The statementsin Exhibits 11, 13, 16, 3 Simonton's Judicial Assistant, to the Clerk of

4 17, 19, 20, 26, and 30 span the next eight months 4 Court, and stated in part, "One more thing.

5 after perhaps the emergency on Sunday, April 2021. 5 Neither my client nor | will show up if the Judge

6 Eight months. 6 refusesto vacate thetrial set for July 8th, and

7 Now, as| said, things happen in the 7 hecan throw my assin jail for contempt if he

8 heat of battle. Okay. Maybe that goes on for 8 chooses." Epperson got a public admonition.

9 eight months. | don't think so. This Commission 9 Morin I'm sureis a case the Commission
10 candecide. But how wasit an emergency? How was 10 remembers, PR-19-0017. The Commission found
11 it an emergency? When the Montana Supreme Court 11 further that Morin engaged in abusive,
12 decided this case, and the Attorney General then 12 unprofessional, and uncivil conduct toward other
13 applied to the US Supreme Court on a discretionary 13 Counsd -- toward other Counsel -- and bullying
14 writ, how was that situation an emergency that 14 and intimidating tactics that are unbecoming a
15 would excuse maybe things said in the heat of 15 Montanalawyer.
16 battle? How was that an emergency? It wasn't. 16 However, the ODC in that case did not
17 I'msorry. Itjust wasn't. 17 appropriately charge the violations, and when the
18 While | respect the Attorney General's | 18 COP recommended disbarment notwithstanding that,
19 think very sincere statement that things could 19 the COP recommended disbarment, the Supreme Court
20 have been said differently, maybe hindsight is 20 agreed, and noted, quote, "We share the
21 20/20, | totally absolutely 100 percent respect 21 Commission's concerns regarding Morin's conduct,
22 that, and I'm not taking away from it, and | don't 22 bothin this matter, and as an overall pattern of
23 think this Commission should take away fromit. 23 conduct, her lack of contrition, and her
24 Hesaidit for thefirst time. It'sokay. He 24 unwillingness to accept responsibility for her
25 saidit, and | appreciateit, and | think 25 actions." These are the words of the Montana
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1 Supreme Court. 1 unethical conduct is permissible or tolerable.
2 The Court also noted that Morin 2 Therule of law depends onit.
3 perpetuated this conduct in objectionsfiled, that 3 CHAIR OGLE: Thank you, Mr. Strauch.
4 shefiled with Montana Supreme Court, directed at 4 Mr. Corrigan.
5 the Commission on Practice. Does that sound 5 MR. CORRIGAN: Mr. Chairman, if | could
6 familiar? It happened here. 6 ask for indulgence for abrief five minute break.
7 "Morin's conduct is inconsistent with 7 Mr. Strauch threw out a number of cases. | just
8 the effective practice of law, and does not serve 8 want to get my head around that. | promise it
9 the public, the clients, or the legal profession, 9 will be brief.
10 or herself." Morin was disbarred. 10 CHAIR OGLE: All right. Well takefive
11 McCann, PR-16-0635. Shefiled three 11 minutes. Reconvene herein five minutes.
12 pleadings accusing Judge Manley of "bias, 12 (Recess taken)
13 impartiality, and unethical conduct, and 13 CHAIR OGLE: You may proceed, Mr.
14 impropriety due to the Court violating the law." 14 Corrigan.
15 Sound familiar? McCann was disbarred. 15 MR. CORRIGAN: Thank you, Mr. Chairman,
16 I'm not going to make a specific 16 and members of the Commission. | want to thank
17 recommendation to this Commission. | can't. | 17 you for your time and attention thisweek. | know
18 can't. Andthereason| can'tis| can't relate 18 thisisn't an easy case, and this has been a
19 tothis. Itisso antithetical to what | 19 lengthy proceeding.
20 understand itisto be alawyer that | am 20 ODC mentioned a number of cases, and |
21 speechless. 21 won't have time to respond to them all, but | do
22 Oursisawonderful profession. Itis 22 want to point out two things quickly, should the
23 necessary and crucial to protecting the rule of 23 Commission decide to reconsider whether to accept
24 law. You know, I'm mindful of people misguoting 24 post-trial briefing or post-hearing briefing, and
25 Shakespeare so often on this. "Kill all the 25 | dothink it'simportant, and I'm going to give
Page 457 Page 459
1 lawyers." Thereismoretoit. Readit. "Kill 1 you two examples here at least as to why the
2 dl the lawyers, and then there would be anarchy 2 Commission should take note of the cases, and be
3 ortyranny.” That'sthefull quote. I'm 3 careful to read them.
4 paraphrasing. I'm not awordsmith as Shakespeare. 4 ODC referenced anew case called Stilley
5 Our profession and we individual 5 v. Committee. It's supposed to be an Arkansas
6 attorneys are the punch line to lawyer jokes, and 6 Supreme Court case. But it actually held
7 sometimes even threats on our person and 7 something different. On Page 404 to 405, the
8 reputation -- something | can personally relate to 8 Court said, "The use of disrespectful language for
9 inthiscase -- but we persevere, and we uphold 9 aCourt or officer of the Court isnot in and of
10 our obligationsto our clients and the judicial 10 itself serious misconduct,” and it goes on to say,
11 system, and in doing so we protect our profession, 11 "However, in this case, Stilley's repeated and
12 thedignity and authority of the Court, and the 12 continuous use of strident disrespectful language
13 administration of justice. 13 constituted serious misconduct.”
14 But when the chief legal officer of our 14 Now, why did it say that? Because
15 state demeans, disparages, and defies the highest 15 Stilley engaged in misconduct that resulted in
16 court in the state, and its Judges, and our system 16 substantial prejudice to aclient, specifically
17 of justice, we are called, we are required to take 17 hisconduct caused his client's brief to be
18 action. 18 entirely stricken from the record. Again, Stilley
19 And anybody in this courtroom in front 19 was actually an appeal from alawyer disciplinary
20 of me or behind me that thinks that | willingly 20 casewhere it appears that the subject of the
21 signed up for thisis dead wrong. 21 disciplinethen tried to depose Supreme Court
22 We must meet the AG's deplorable and 22 Justices over the conflict of interest. That is
23 unethical conduct with serious and compelling 23 not the case we have here.
24 discipline. No one can be left with even ahint 24 And then Mr. Strauch referenced a United
25 that anything close to this disrespectful and 25 States Supreme Court case called Gentilev.
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1 Nevada, that's 501 US 1030, which is co-authored 1 ODC wants you to view this case through
2 by Chief Justice Rehnquist and Justice Kennedy. 2 thelens of McLaughlin, and decide that there are
3 Andinthat case Nevada disciplined an attorney 3 nofactsthat matter. To paraphrase afamous
4 for speech critical of the exercise of the state's 4 line, ODC simply wants you to know misconduct when
5 power because Nevada claimed it would prejudice an 5 you seeit. But the statements and letters and
6 adjudicative proceeding. 6 lega filings don't exist in avacuum. That
7 In that case, the Supreme Court actually 7 happensin context, and context absolutely matters
8 reversed the Court's decision there, and said, 8 for these charges.
9 quote, on Page 1058, "The vigorous advocacy we 9 ODC wants you to believe that nothing
10 demand of the legal profession is excepted because 10 the Legidature saw mattered; that polling was
11 it takes place under the neutral and dispassionate 11 never done; that emails were never released; the
12 control of thejudicial system." And it goeson 12 Judges didn't quash their own subpoenas. What
13 tosay, "It cannot be said that Petitioner's 13 we're asking you as a Commission to do isremove
14 conduct demonstrated any real or specific threat 14 thelens, and evaluate this on what the Attorney
15 toan adjudicative proceeding. Any statements 15 General and the Legidlature thought at the time.
16 havethefull protection of the First Amendment." 16 The evidence you saw cements the factual
17 Those are just the two examples | could 17 basisfor every statement the Attorney General
18 glean from the cases cited by ODC, so | encourage 18 madein litigation, and position taken, even if
19 the Commission to read the cases cited very 19 you don't agree with those statements or legal
20 carefully, and I'm going to throw out a few cases 20 positions.
21 of our own aswell, and | would encourage the 21 Now, you've heard alot of testimony at
22 Commission to read those as well. 22 times, non-linear and maybe out of context, so I'd
23 Y esterday in my opening | told you ODC 23 liketo explain how we got here, and put you in
24 would offer no new evidence in support of its case 24 the state of mind of the Attorney General and his
25 against the Attorney General, and ODC's withesses 25 client at the time.
Page 461 Page 463
1 redly told you nothing more than why the Supreme 1 The Governor signed a bill called Senate
2 Court Administrator filed her lawsuit, and why her 2 Bill 140, which changed the mechanism for
3 lawyer filed an emergency motion over the weekend, 3 selecting Judges to fill interim vacanciesin
4 and how he attempted to get back the documents and 4 State District Courts. Plaintiffs promptly
5 how the documents were returned. 5 chalenged that law in March of 2021 in an
6 Thelion's share of ODC's cross involved 6 origina action before the Montana Supreme Court
7 asking the Attorney Genera if the statements made 7 titled Brown v. Gianforte. Chief Justice McGrath
8 by hisoffice violated the Rules of Professional 8 recused himself from the case, and District Judge
9 Conduct, to which the Attorney General denied. 9 Kurt Krueger had been appointed to sit in place of
10 So really what you heard is nothing more 10 the Chief Justice.
11 than ODC's opinion, but ODC isn't an expert, it 11 Within two weeks of Brown being filed,
12 isn'taJudge. ODC wasn't involved in this high 12 the mediareleased emails from the Judicial Branch
13 stakescongtitutiona litigation. ODC wasn't 13 concerning SB 140, and it was only after these
14 there. All ODC hasisthe McLaughlin decision, 14 emailswere released that the AG's office moved to
15 thebriefing, and the public filings, and now it 15 disgualify Judge Krueger.
16 wantsto Monday morning quarterback the decisions 16 Asyou saw in ODC's Exhibit 5, the
17 that were made. 17 emailsrevealed that the Governor and his Counsel
18 And if the McLaughlin decisionis 18 at thetime, the Attorney Genera's Office, the
19 controlling here, and no additional facts are 19 emailsrevealed that the Montana Supreme Court
20 relevant, that only underscores the Attorney 20 Administrator sent an email poll on January 29th,
21 Genera's argument that discipline would have been 21 2021 to every Judge and Justice in Montana on
22 appropriate before the proceedings at issue, not 22  behalf of the Montana Judges Association to review
23 yearslater; not to mention McLaughlin and Brown 23 SB 140 and take aposition onit. A number of
24 wereorigina proceedings, with no factual 24 Judges expressed their opposition to SB 140 using
25 findings or discovery. 25 the"reply all" button.
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1 Several months later Judge Krueger had 1 emailsor paper notesrelated to the SB 140 poll.
2 accepted an appointment to hear Brown versus 2 She considered them ministeria in nature, and
3 Gianforte, which challenged the substantive 3 that they were collected as an administrative
4 congtitutionality of SB 140. And Judge Krueger 4 courtesy to Judges, and didn't keep them. To
5 had taken the position on SB 140. Asl said, 5 explain the lack of records, she confessed to
6 dfter learning of these emails, the Attorney 6 dloppiness.
7 Generd's Office filed amotion to disqualify 7 Asyou heard from Speaker Galt and
8 Judge Krueger and any Judge who voted on the SB 8 Senator Hertz, that triggered serious concerns
9 140 pollson April 1st, 2021. 9 from the Legidature about the Judicial Branch's
10 The motion also requested that the Court 10 useof State emails, and why a State employee was
11 disclose the voting results of SB 140 polling, and 11 deleting records of this activity.
12 that the Court stay proceedingsin light of the 12 Then aswe all saw, the Legidature
13 recusal issues. 13 issued a subpoenato the Department of
14 On April 1st, 2021, the Legidlature also 14 Administration for McLaughlin's emails and deleted
15 notified the Attorney General's Office that it 15 emails between January 4th, 2021 and April 8th,
16 intended to pass resolutions to intervene in Brown 16 2021, excluding any emails with attachments
17 versus Gianforte, but that intervention was 17 related to decisions made by Justicesin
18 deayed. Why wasit delayed? Because things only 18 disposition of afinal opinion.
19 got more complicated from there. 19 The next day the Department of
20 Asyou saw in Exhibit C, legidative 20 Administration began complying with the subpoena
21 staff reached out to Administrator McLaughlin on 21 onApril 9th, 2021. That's when Supreme Court
22 April 7th, 2021 following the Supreme Court's 22 Administrator McLaughlin hired Randy Cox to
23 order on the Governor's motion to disqualify Judge 23 represent her in thelitigation that of course
24 Krueger. Legidative staff noted in that 24 became the subject of this Complaint.
25 communication that while the Supreme Court's order 25 On Saturday, April 10th, 2021, Mr. Cox
Page 465 Page 467
1 described the vote total, the order included no 1 was preparing to file an emergency motion to quash
2 breakdown of which Judges voted which way. 2 MclLaughlin's subpoena-- or excuse -- to quash the
3 So the Legidature requested that 3 subpoenato the Department of Administration. But
4 McLaughlin provide a breakdown of the vote, and 4 rather than seeking atemporary restraining order
5 McLaughlin responded that she could only find two 5 from a State District Court, Mr. Cox chosetofile
6 recordsrelated to SB 140, neither of which 6 an emergency motion with the Montana Supreme
7 contained the polling breakdown of SB 140. 7 Court.
8 McLaughlin told, also told the 8 Y ou heard the Clerk of the Supreme Court
9 legidative staff that the Judicial Branch policy 9 tedtify that the Court isn't generally open
10 did not require retention of ministerial type 10 weekends, and doesn't accept filings on weekends,
11 emalls. 11 and hetestified that the Court generally doesn't
12 Asyou saw in Exhibit D, the next day on 12 -- excuse me -- he testified that the Court
13 April 8th, the legidative staff followed up with 13 doesn't usualy, if ever, meet on weekends.
14 additional questionsto McLaughlin. The 14 In Exhibit KK you saw Justice Sandefur's
15 Legidature wanted to know five thingsin that 15 admission to this Commission that Mr. Cox called
16 email: If McLaughlin would be producing the 16 him on Saturday, April 10th, and had a roughly
17 requested documents; if she deleted the emails and 17 five minute conversation with him. Amazingly Mr.
18 recordsrelated to SB 140; and asked her to 18 Cox does not remember this conversation.
19 identify the Judges who called her with SB 140 19 Mr. Cox then called Acting Chief Justice
20 poll responses; identify any Judges who 20 Riceand left him avoice mail, letting him know
21 participated in the poll who do not use the "reply 21 hewould be filing an emergency motion on behal f
22 all" feature, and produce all Judicial Branch 22 of hisclient. Justice Sandefur informed Mr. Cox
23 policy for retention of records. 23 that he wasn't sure an emergency motion could be
24 McLaughlin then responded that same day 24 filed in the Brown case.
25 and told the Legidature she did not retain the 25 Now, asyou saw in ODC's Exhibit 7 on
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1 Sunday, April 11th, 2021, Department of 1 On April 12th, McLaughlin filed a new
2 Administration Director Misty Ann Gilesinformed 2 emergency petition to quash the subpoenain a new
3 Mr. Cox that DOA was complying with the subpoena, 3 casecaled McLaughlinv. Legidature.
4 and would continue to produce documents on Monday, 4 That week the Legidature formed a
5 April 12th, and that Mr. Cox should talk to the 5 Specia Joint Select Committee on Judicial
6 Legidatureto resolve any issues. 6 Accountability and Transparency, and later that
7 Now once again, ODC's witness admitted 7 week the committee issued a new subpoena, this
8 that thetimeline didn't quite make sense. He was 8 timeto the Montana Supreme Court Justices,
9 confused as to what propelled him into that ex 9 seeking production of documents.
10 parte conversation, whether it was that Sunday 10 So why was the L egislature concerned
11 email or something prior. 11 about the Judicial Branch? Supreme Court
12 So ODC's witness couldn't remember a 12 Administrator McLaughlin and her attorney
13 five minute ex parte conversation with a sitting 13 tedtified that the primary concern for the lawsuit
14 Montana Supreme Court Justice, during one of the 14 wasto protect sensitive records from public
15 most consequential eventsin the State's history, 15 disclosure, including confidential employee
16 and thought the Sunday email -- excuse me -- and 16 medical records.
17 thought that the Sunday email led him to doing 17 That might be true, but what's
18 something he did the day before. 18 undisputed isthat the emails the Legislature
19 Importantly, Mr. Cox never provided 19 received from the Department of Administration on
20 notice of these ex parte conversations to the 20 April 9th contained a number of concerning
21 Governor's Office, the Attorney General's Office, 21 communication that did not fall into those
22 Department of Administration, or the Legislature. 22 categories.
23 The Montana Supreme Court never mentioned these 23 Despite McLaughlin's protestations about
24 communicationsin any orders or opinions. 24 medical records, there is no evidence that the
25 On Sunday, April 11th, Justice Rice 25 Legidlature ever received any email turned over to
Page 469 Page 471
1 contacted the Clerk of Court to comein for 1 the Department of Administration that contained
2 McLaughlin's emergency filing and for the Montana 2 thetype of sensitiveinformation that
3 Supreme Court's emergency order quashing the April 3 Administrator McLaughlin claimed she wanted to
4 8th subpoena. 4 protect.
5 And McLaughlin filed her emergency 5 Asyou heard from Speaker Galt and
6 motionin Brown versus Gianforte, but McLaughlin 6 Senator Hertz, the Administrator of the Court
7 wasnot aparty to Brown, and neither was the 7 engaged in conduct that was of great interest to
8 Legidature, and the Legislature had not yet moved 8 the Montana Legislature. We know Senate Bill 140
9 tointervenein thiscase, and it wouldn't do so 9 wasnot the only hill that she conducted a poll
10 until April 1st. 10 on, and she was conducting pending, pollson
11 It's undisputed that the Sunday order 11 pending legislation at the behest of a private
12 wasextraordinary. It'saso undisputed that this 12 organization, the Montana Judges Association, as
13 extraordinary relief was granted to the Supreme 13 you were shown in Exhibit F.
14 Court's employee. 14 I'd like to walk you through the three
15 This highly irregular procedure angered 15 categoriesof countsthat we've put in -- in the
16 theLegidature. On Monday, April 12th, the AG's 16 three buckets, Rule 8.2(a), Rule 3.4(c), and Rule
17 office began representing the L egislature over the 17 8.4(d).
18 quashed subpoena. Asthe Attorney General 18 For Rule 8.2(a), ODC did not prove by
19 tedtified, the highly irregular nature of the 19 clear and convincing evidence that the Attorney
20 Sunday order necessitated the irregular step of 20 Generd or his attorneys made a statement that the
21 the AG's office sending aletter to the Montana 21 Attorney General knew to befalse or in reckless
22 Supreme Court expressing its displeasure with the 22 disregard astoitstruth or falsity concerning
23 proceedings, and asserting alegal position that 23 thequalifications or integrity of aJudge. There
24 the Court did not have jurisdiction over the 24 wasagood faith basis for every statement that
25 Legidature. 25 was made.
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1 Now, the Office of Disciplinary Counsel 1 disobeyed an obligation under the rules of a
2 initsclosing cited a number of Montana 2 Tribunal, except for "an open refusal based on an
3 disciplinary casesfor the proposition that the 3 assertion that no valid obligation existed.”
4  Attorney General's statements violated the Rules 4 The Attorney General of course made an
5 of Professional Conduct. We actually had a couple 5 open refusal, based on the fact that no valid
6 of these caseson our list aswell, but | think 6 obligation existed. These statements were made
7 that the standard that the case employsis 7 openly in public letters and court filings, and
8 particularly important. 8 theonly refusal that ODC has now sort of
9 ODC cited acase called In Re: Brian 9 half-heartedly disputed as being open was made
10 Miller, that's MT PR-18-0139, where the allegation 10 directly to McLaughlin's attorney, and that
11 inthe motion to recuse were, quote, "wholly 11 attorney never took action to compel return of the
12 unsubstantiated by any evidence." 12 documents.
13 Another caseistitled In Re: Genet 13 It's also important to note that the
14 McCann. That'sMT PR-16-0635. And the quoteis, 14 Montana Supreme Court of course didn't even order
15 "The Court characterized the language as 15 return of the documents until July of 2021. That
16 scurrilous, libelous, and outrageous for 16 wasthree months after the first tranche of
17 dlegationsof judicial impropriety for which,” 17 documents had been released via subpoena through
18 quote, "no factual support has ever been 18 the Department of Administration.
19 provided." 19 In other words, asyou heard in
20 | believe ODC cited acase called In Re; 20 testimony, the horse was already out of the barn
21 Robert Myers, whichisMT PR-16-0245, which says, 21 by the time the Montana Supreme Court issued that
22 quote, "Baseless factual contentionsin a 22 order, and the AG's Office preserved the status
23 disqualification motion, none of which," quote, 23 quo by holding on to the documents until the US
24 “appearsto have even a minimum quantum of 24 Supreme Court denied the Legislature's final
25 evidentiary support.” 25 appeal in March of 2022, and then the documents
Page 473 Page 475
1 Another Montana disciplinary case called 1 werereturned.
2 InRe: Douglas, that's M T-05-029, where an 2 Now, ODC again wants to Monday morning
3 attorney was disciplined for statements about a 3 quarterback this, but ODC doesn't get to decide
4 Judgethat had, quote, "No reasonable, factual, or 4 what the law isfor openly refusing. ODC wasn't
5 legal basis." 5 there. Thisgoalpost moving isunsurprising.
6 Evenif ODC iscorrect in its position 6 Somethingsthe Attorney General did were too
7 onwhat was decided in McLaughlin, it doesn't 7 open. Hereit wasn't open enough. Wasit
8 matter. These concerns didn't come out of 8 important that the Attorney General preserve the
9 nowhere. The Attorney General had a good faith 9 status quo because the horse was out of the barn,
10 basisfor making al of those statements that 10 and neither McLaughlin nor her Counsel took action
11 certainly were not reckless. Y ou have seen the 11 to compel thereturn of the documents.
12 evidence about judicial polling, and the subpoena 12 Next, there's nothing but unfounded
13 covered some documents that did belong to the 13 speculation by McLaughlin, and her attorney, and
14 Justices. 14 the Office of Disciplinary Counsel, that not all
15 Now, areasonable mind can absolutely 15 the documents were returned. Infact, ODC has
16 disagree on whether that was a conflict of 16 failed to present any evidence that they weren't
17 interest, or whether that was proper, but it's 17 returned. ODC could have conducted discovery on
18 wholly unreasonable to say that the Attorney 18 this; forensic analysis could have been
19 General lacked any reasonable factual basisfor 19 introduced; any number of things could have been
20 these arguments, much less that it would have 20 done, but you saw no evidence of that.
21 appeared to have not even met aminimum of a 21 Moving next to Rule 8.4(d). ODC again
22 guantum of evidentiary support. 22 failed to prove by clear and convincing evidence
23 Now, moving next to Rule 3.4(c). Again, 23 that the Attorney General engaged in conduct which
24 ODC failed to prove by clear and convincing 24 ispregjudicial to the administration of justice.
25 evidence that the Attorney General knowingly 25 ODC did not offer any evidence that the Attorney
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1 General delayed or altered the course of 1 Attorney General included, really naive enough to
2 proceedings that resulted in adirect disruption 2 believe that this could happen? Good grief. It
3 of pending proceedings. 3 isludicrousin the extreme to argue that 1-166 as
4 As my colleague pointed out, we've 4 law would give any public official fair notice of
5 calculated that there are somewhere around 127 5 what he or sheis supposed to do or not to do.”
6 unigue countsin this Complaint, and many of them 6 That caseis Montanans Opposed to |-166 v.
7 involve statements madein briefing. 1 won't take 7 Bullock, 2012 MT 168 Paragraph 36.
8 you through every single statement, but I'd like 8 Finally, on ludicrous, I'd like to point
9 to provide context for afew of the statements 9 the Court or the Commission to the Montana Supreme
10 that ODC highlighted, and some of the ones that 10 Court's 2021 decision in Haffner-Lynn v. Annala,
11 highlight the overreach by ODC in this Complaint. 11 2021 MT 234 N, Paragraph 27, where the Montana
12 Now, some of these charges are overreach 12 Supreme Court described arguments made by
13 because they involve statements that in amost no 13 litigants. Quote, "Finally, Janet decried that
14 circumstances constitute professional misconduct. 14 it'sludicrous the District Court's finding that
15 Just to go through afew examples, Count 25A, 26A, 15 Misty's actions suggest she was striving to meet
16 27A, fault the Attorney General for saying the 16 her father's burgeoning need for care and
17 Montana Supreme Court, quote, "misstated,” dot 17 assistance without completely stripping away his
18 dot, "material facts." 18 independence.”
19 Moving on to Count 27A, which attempts 19 Now moving on to the quote about defying
20 tosanction the Attorney General for saying that 20 common sense. In 2023, Justice McKinnon wrote an
21 something would, quote, "defy common and 21 opinioninacase, saying quote, "It defies common
22 congtitutional sense." 22 sense and sound judgment not to view the latter
23 Count 29H, 30C, 31H, fault the Attorney 23 dituation, the SVORA scheme since 2007, as
24 Generd for saying that the opinion contained, 24 punishment for a person's sexual crime," end
25 quote, "numerous misstatements.” Counts 12 and 25 quote, and that caseis State v. Hinman, 2023 MT
Page 477 Page 479
1 13A fault the Attorney General for calling alegal 1 116 Paragraph 18.
2 proposition ludicrous. Counts 25F, 27F, 25H, 2 In 2009, the Montana Supreme Court wrote
3 fault the Attorney General saying it was perverse 3 anopinion that said, quote, "The implications of
4 to suggest something. 4 thisargument defy common sense and logic, and are
5 | urge the Commission to look at how 5 nothing short of Kafkaesgue." That caseis
6 commonitisfor attorneysto use such words and 6 Ammondson v. Northwest Corp 2009 MT Paragraph 36.
7 phrasing in briefing. Infact, theseterms are 7 Moving on to perverse. Inacase called
8 not infrequently used by Justices of the Montana 8 Inter-Fluvev. Montana 18th Judicial District,
9 Supreme Court. 9 that'sat 2005 MT 103 Paragraph 36, the Court
10 Take the word "ludicrous.”" In March of 10 said, quote, "As stated in Moore Business Forms,
11 thisyear, Justice Sandefur wrote afiery dissent 11 Inc. v. Cordant Holdings Corp, because the
12 inavotingrightscase. Hesaid, quote, "The 12 attorney/client privilege belongsto the client,
13 heretofore novel ideathat has now been sold to 13 it would be perverse to allow the privilege to be
14 this Court that legidative acts, and thus the 14 asserted against the client.”
15 aleged ulterior motives of the Legislature can 15 And lastly in dissent in 2011, Justice
16 now be put ontrial, requiring evidentiary proof 16 Nelson wrote, quote, "Neverthel ess, the Court
17 upon every congtitutional challenge, isfrankly 17 pervertsthis principle to hold that when the
18 ludicrous, and a serious affront to the delicate 18 Legidature does not enact any legidation at all,
19 balance of constitutional separation of powers 19 i.e, when the Legislature takes no action
20 upon which our precious forum of 20 whatsoever in relation to a particular statute,
21 distributed-powers government so critically 21 theLegidaturetacitly ratifies this Court's
22 depends.” That's Montana Democratic Party v. 22 statutory construction. This propositionis
23 Jacobsen, 2024, MT 66 Paragraph 162. 23 without foundation in law or reason." That case
24 Then | point you to adissent by Justice 24 isMusselshell Ranch Company v. Seidel-Joukova,
25 Nelsonin 2012, quote, "But is anyone, the 25 and theciteis 2011 Montana 217 Paragraph 55.
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1 Mr. Chairman, and members of the 1 Y ou may agree with Mr. Cox that no one
2 Commission, my team and | could run Westlaw and 2 had to disclose those conversations, that the
3 Lexissearchesfor daysto find examples of these 3 Court never had an obligation to disclose them,
4 phrases being used inside and outside the state of 4 butit'sstill afact that they were never
5 Montanainjudicia opinionsandin briefing. And 5 disclosed, and that's what matters.
6 the point I'm trying to make is that these are not 6 Mr. Chairman and members of the
7 irregular terms of phrase by any means, and ODC 7 Commission, we al understand that none of this
8 hasvastly overreached. 8 occursinavacuum. | don't think anyone disputes
9 Other charges relating to statements by 9 that the events of the Brown and McLaughlin were
10 the Attorney General simply have afactua basis, 10 politically charged and unprecedented. Y ou heard
11 and might aswell be -- or excuse me. Other 11 the Attorney General himself say that in hindsight
12 charges made by the Attorney General have a 12 there were probably things he would have done
13 factual basis and are absolutely true. 13 differently. | would imagine there are others
14 Counts 15A and 17A allege aviolation 14 involved in this sagathat also would have done
15 for saying, quote, "That weekend transaction which 15 thingsdifferently.
16 necessarily included ex parte communications that 16 The important thing from the Attorney
17 have neither been acknowledged or disavowed 17 Generd's perspective was that everyonein this
18 resulted in the Court stifling production of its 18 case seemingly moved on after the United States
19 own public records held by McLaughlin." 19 Supreme Court denied the Legislature's final
20 Similarly Count 29F alleges a violation 20 apped. SotheJdudiciary, Beth McLaughlin,
21 for saying, quote, "This controversy began when an 21 ultimately won. It might have been messy, but the
22 unnoticed weekend order in a case that the present 22 subpoenas were invalidated and the documents were
23 Defendant was not a party to facilitated by ex 23 returned.
24  parte communications." 24 The Montana Supreme Court didn't issue
25 Now, you may not like the Attorney 25 sanctions or other discipline against the Attorney
Page 481 Page 483
1 General's characterization or turns of phrase, but 1 Genera and his staff, and there's no evidence
2 nothing in those statementsis actually untrue 2 that there were any other complaints by attorneys
3 based on thisrecord. 3 involved in the litigation against the Attorney
4 Mr. Cox admitted to two ex parte 4 Generd or his staff, and that's the way this
5 conversations with Justices of the Montana Supreme 5 should have ended.
6 Court. Mr. Cox's call to Justice Rice on Saturday 6 Now, of course the branches of
7 ledto Justice Rice instructing the Clerk of Court 7 government still battle to thisday. Some of the
8 tocomeinonaSunday so that the Court could 8 underlying issues are not going anywhere. To
9 receive and decide that motion. And nothingin 9 paraphrase James Madison, "Ambition counteracts
10 therecord shows that these conversations were 10 ambition asthe branches push and pull against
11 ever acknowledged or disavowed. And Mr. Cox 11 each other," especially on consequential issues of
12 admitted the quashed subpoenaincluded public 12 Montanalaw. You can seesimilar conflicts
13 records of the Court Justices. 13  between the branches at the national level.
14 Similarly Count 27 faults the Attorney 14 Torulein favor of the Attorney
15 General for saying, quote, "The Court's multiple 15 General, you don't have to agree that his legal
16 procedural irregularities granting unnoticed 16 positions were correct. You don't have to endorse
17 weekend relief to non-parties -- for non-parties 17 every forcible turn of phrase employed in his
18 refusing to disclose ex parte communications,” 18 briefing. You don't have to take the
19 etc 19 Legidaturesside. You can actually conclude
20 Again, you heard the Clerk of the Court 20 that no onein the Judicial Branch acted
21 testify to the procedural irregularity of the 21 improperly, and that there was no conflict of
22 Sunday motion. Mr. Cox himself admitted that this 22 interest when the Justices ruled on the subpoenas
23 was an emergency motion, and the Court granted 23 in McLaughlin.
24 relief toanon-party. That meansthat these 24 All you have to do is that the Attorney
25 communications were never disclosed. 25 Genera had agood faith basis for saying and
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1 doing what hedid. The record is absolutely 1 just more -- al the more reason for post-trial
2 sufficient for you to make that conclusion. 2 briefing there. We of course only had five
3 You've heard alot of testimony about legal rules 3 minutes to address these cases, so | do apologize.
4 relating to open refusal to comply with a Court 4 But | encourage the Court to read the
5 order, or when ex parte conversations are 5 Gentile case, read all the cases cited by both my
6 appropriate and need be disclosed. 6 friend on the other side of the aidle, and the
7 | would admit these are difficult issues 7 Respondent's, because | do think there are some
8 that even thoughtful lawyers don't always get 8 very important issuesto resolve there. So |
9 right. If you think thisisaclosecall at al, 9 apologize for misspeaking in terms of
10 | urgeyouto err on the side of leniency, given 10 characterizing the Gentile case. Thank you, Mr.
11 these circumstances, the highly unusual nature of 11 Chairman and members.
12 these proceedings, the unique separation of powers 12 CHAIR OGLE: Do you have any response,
13 problems presented here. 13 Mr. Strauch?
14 Now, if you have concern what happens if 14 MR. STRAUCH: Certainly not. Thank you.
15 the Attorney General isn't disciplined for these 15 CHAIR OGLE: Very well. Then wewill be
16 actions, let me offer afew thoughtsto youin 16 inrecess here, or well adjourn actually. We're
17 closing. Our position has always been that Courts 17 going to take this matter under advisement, and we
18 havethe authority to discipline attorneys if 18 will be meeting, and deliberating, and trying to
19 rhetoric or conduct goestoo far. The same Courts 19 get findings of fact and conclusions of law out as
20 and attorneys on the other side can also police 20 soonwe can. We're going to try to move
21 refusalsto obey Court orders. 21 expeditiously. So thank you al for your --
22 If something is prejudicial to the 22 MR. CORRIGAN: Mr. Chairman.
23 administration of justice, especially under unique 23 CHAIR OGLE: Mr. Corrigan.
24 circumstances, the Courts are the best place to 24 MR. CORRIGAN: Does the Commission know
25 make those determinations, and ODC's broadsweeping |25 how long it might take to get a transcript of
Page 485 Page 487
1 Complaint here goes entirely too far. 1 these proceedings?
2 Now, | understand you might be concerned 2 CHAIR OGLE: We are hoping to have one
3 about what ODC discusses as upholding the dignity 3 by theend of next week. There's certainly no
4 of the Court going forward, and | would simply say 4 guarantees from the Court Reporter, and as you
5 this: Imposing a penalty under those 5 noticed, there were two different Court Reporters
6 circumstances would not serve the purposes of the 6 here, and so they'll have to coordinate on things.
7 Rulesof Professional Conduct as ODC alleges. It 7 But that's what we're hoping for.
8 would not actually do anything to help public 8 MR. CORRIGAN: Thank you, Mr. Chairman.
9 confidencein the judicial system. It will not 9 CHAIR OGLE: Thank you. All right.
10 sedl thefault linesin our political system. In 10 Well adjourn. Thank you all.
11 factit will likely only exacerbate the conflict 11 (The proceedings were concluded
12 between the branches. In short, it would not 12 at 3:50 p.m.)
13 servetheinterests of justice. Thank you for 13 *ok ok ok ok
14 your time. 14
15 CHAIR OGLE: Thank you, Mr. Corrigan. 15
16 MR. COLEMAN: We have oneissue to 16
17 addresswith Mr. Corrigan before this moves on, if 17
18 that'sal right. 18
19 CHAIR OGLE: Issueto address? Y ou want 19
20 totaktohim? 20
21 MR. COLEMAN: Yes, please. 21
22 MR. CORRIGAN: Mr. Chairman, | haveto 22
23 come up and apologize under my duty. When we 23
24 quoted the Gentile case, we were actually quoting 24
25 aconcurrent, so | apologize, and | think that 25
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