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The State suggests Mr. Bertsch’s inability to pay restitution is
irrelevant, arguing that Mr. Bertsch overstates Lodahl’s holding and
misconstrues the restitution statutes. Response Brief at 7, 9; State v.
Lodahl, 2021 MT 156, 404 Mont. 362, 491 P.3d 661. Mr. Bertsch is not
arguing that the mere mention of indigence should waive restitution.
Response Brief at 10. Ordering Mr. Bertsch to pay an amount that the
court knows he will not be able to pay violates the plain language of
Mont. Code Ann. § 46-18-101(2)(h)’s mandate that all offenders be
“financially able to do so.” Mr. Bertsch is simply unable to pay
restitution because he is unable to work to earn money and owns
nothing.

Although Mr. Bertsch attempted employment several times in his
life, including an attempt to join the military, he was unable to do so
because he 1s autistic. Mr. Bertsch was adjudicated disabled and
granted full social security disability support because of his inability to
work for money. D.C. Doc. 154. Mr. Bertsch had no assets or way to
earn income during the nine years he lived on disability with his father.

D.C. Docs. 139, 154.



Lodahl holds that defendants can request an adjustment or
waiver of restitution, and upon request of a waiver, courts must
determine the restitution amount and then determine the propriety of
adjusting or waiving the payment of the restitution ordered. Lodahl,

9 26. Mr. Bertsch requested a waiver based upon his indigence at
sentencing, with the facts established that he owned nothing and had
been adjudicated unable to work to earn money. 11/17/21 Sentencing
Hearing Transcript at 236; D.C. Docs. 139, 154. The State seems to
argue that the fact that he is going to prison rather than living in the
community on a suspended sentence as Ms. Lodahl did means he is able
to pay restitution because he can work at the prison for prison wages.
The fact of Mr. Bertsch spending the rest of his life in prison does not
change his disability or render him somehow able to work for money.

The district court cited no new information indicating Mr. Bertsch
would have the ability to pay the $34,728.14 in restitution he was
ordered to pay. There was no evidence presented to rebut the fact that
Mr. Bertsch owned nothing when he was incarcerated, or to rebut the
fact that he was adjudicated unable to work. The State could have

rebutted the fact that Mr. Bertsch is 100% disabled and owns nothing



by introducing evidence that he had been successfully employed at some
point in his life, or that he actually did have some assets, or alternately
showing that the prison can put people to work who are unable to do so
otherwise. No such evidence was presented.
Mr. Bertsch has no assets and 1s not able to work to earn money.
That Mr. Bertsch is incarcerated for the rest of his life does not change
these facts. The district court violated Mont. Code Ann. § 46-18-
101(2)(h) when it ordered Mr. Bertsch to pay restitution when he is
unable to do so. This Court should reverse the award of restitution and
remand to waive the $34,728.14 assessed.
Respectfully submitted this 14th day of June, 2024.
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