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North Idaho Insulation (“NII”) files this Response in Opposition to 

Southwest Distributing Co.’s (“SWD”) Motion to Stay District Court Proceedings.  

NII has requested the District Court modify the scheduling order which will allow 

additional time before expert disclosures and the close of discovery.  Additionally, 

the discovery burdens identified by SWD will remain regardless of this Court’s 

ruling because SWD remains the sole source of highly relevant information.  For 

each of these reasons, no need exists to stay the District Court proceedings.  

ARGUMENT 

SWD asks this Court to stay the pending District Court matter, contending 

that if this Court rules in SWD’s favor, SWD will be “relieved of its burdens in 

continuing to participate in very costly discovery efforts”.  Mot. Stay Dist. Ct. 

Proc. Pursuant to Mont. R. App. P. 14(7)(c) at 4 (“SWD’s Br.”), Apr. 1, 2024.  As 

detailed in NII’s Response to SWD’s Petition for Writ of Supervisory Control, the 
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District Court correctly concluded that it has personal jurisdiction over SWD.  Def. 

North Idaho Insulation, LLC’s Resp. SWD Urethane’s Pet. Writ Sup. Control, 

Mar. 7, 2024.   

Even if SWD were dismissed from this matter, SWD still possesses key 

discoverable information that the parties will need to obtain through subpoenas for 

documents and depositions.  See Mont. R. Civ. P. 45 (permitting subpoenas for 

depositions and for production of documents or tangible things).  Mr. Fleming’s 

Complaint does not clearly state what allegedly went wrong with SWD’s spray 

foam insulation, suggesting generally that it was “improperly installed, mixed, or 

formulated.”  App’x Pet. Writ, Jan. 31, 2024 (“App’x’’), Ex. 1: Compl. Demand 

Jury Trial, May 9, 2022.  Mr. Fleming essentially argues a res ipsa loquitur theory: 

“the roof did not demonstrate evidence of structural deformation in areas where 

spray foam insulation had not been installed” and, therefore, the roof deformation 

somehow must have been caused by the spray foam.  App’x, Ex. 1 at 5.   

Understanding how the spray foam could have caused the roof deformation, 

whether SWD had dealt with this same problem in other residences, why SWD’s 

installation guidance changed for the product, and why SWD removed the product 

from the market will therefore remain key issues regardless of whether SWD 

remains a party to this action.  See generally, SWD’s Br. at 9-34.  Even if SWD is 

dismissed, NII intends to depose witnesses identified by SWD who have 
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knowledge of these key issues.  SWD’s claimed burden and expense related to 

responding to this discovery will therefore remain the same regardless of how this 

Court rules on the pending Writ.   

Additionally, Plaintiff Donald Fleming has now filed a motion with the 

District Court to amend the scheduling deadline.  Ex. A: Mot. Am. Sched. Ord.; 

Ex. B: Prop. Am. Sched. Ord.  Pursuant to the proposed amended scheduling order, 

Southwest’s expert deadline would be on November 29, 2024, and discovery 

would now close on February 14, 2025.  These amended deadlines will eliminate 

any immediate burden for SWD to retain experts or propound its own discovery.   

SWD cites Groo in support of its Motion to Stay District Court Proceedings.  

SWD’s Br. at 5.  Groo involved just two parties, the plaintiff and the defendant, so 

a decision that no personal jurisdiction existed over the defendant would have 

ended the litigation in Montana.  Groo v. State Eleventh Judicial Dist. Court, 2023 

MT 193, ¶ 2, 413 Mont. 415, 537 P.3d 111.  In contrast, this present litigation will 

continue with or without SWD as a party.  SWD fails to point to any cases where 

this Court granted a stay under the circumstances present here: the lawsuit will 

continue regardless of the outcome of the Court’s decision on the Writ and 

discovery against the party seeking the stay will remain relevant in the ongoing 

litigation.   
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CONCLUSION 

Staying this case will simply delay the resolution of this case and will not 

ultimately prevent the discovery from occurring because SWD remains the sole 

source of key information in this litigation.  Staying the entire case, as opposed to 

amending the scheduling order as Plaintiff has requested, is unnecessary under the 

circumstances present here.  NII respectfully requests that this Court deny SWD’s 

Motion to Stay District Court Proceedings.  

DATED this 13th day of May, 2024. 

 

    /s/  Emma L. Mediak 

 Attorneys for North Idaho Insulation, LLC, John 

L. Holdeman 
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