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Plaintiffs/Appellees, pursuant to the provisions of Rule 12(6), M.R.App.P.,
submit this Second Notice of Supplemental Authority. Plaintiffs hereby notify the
Court that its decision in Barrett, et al v. State, 2024 MT 86, issued April 26, 2024,
six weeks after Plaintiffs/Appellees’ Answer Brief was filed, provides supplemental
authority in the case at bar and supports arguments made in Plaintiffs/Appellees’
Answer Brief.

First, Barrett confirms that in all of its orders addressing standing the District
Court in Held v. State of Montana applied the appropriate three-part analysis when
evaluating whether Plaintiffs have constitutional standing. Barrett, 430 (citing
Heffernan); see Doc. 46 at 7-19 (applying same injury, causation, and redressability
standing test cited in Barrett); Doc. 379 at 7-14 (same); Doc. 405 at COL #4-24
(same); Pls.” Answer Br. at 15-21.

Second, Barrett supports the District Court’s holding that Plaintiffs have
constitutional standing, not only for their past and ongoing injuries, but also for
injuries that are threatened. Barrett, 927, 33, 35, 36 (finding standing for injuries
and harms that are “threatened”, where there is a “credible threat” of future injury, a
“forecasted injury”, and for challenges to laws that have yet to be implemented); see
Pls.” Answer Br. at 21-22; Doc. 405 at COL #6, 7, 10, 19-21.

Third, the Court in Barrett explained that denying standing would have

immunized laws from judicial review that the State of Montana conceded were



unconstitutional. Barrett, 938, 42 (not appealing the constitutionality of a statute is
a concession that it is unconstitutional). Here too, Defendants have conceded § 75-
1-201(6)(a)(i1), MCA (the Judicial Prohibition) is unconstitutional by not appealing
the District Court’s holding that it is unconstitutional. Doc. 405 at COL #25-29.
Therefore, denying Plaintiffs standing would immunize § 75-1-201(6)(a)(i1), MCA
from review. Pls.” Answer Br. at 2 n.2; see also Barrett, §42 n.8.

Fourth, Barrett confirms that the Supreme Court will not consider arguments
raised for the first time on appeal. Barrett, 45; see Agency Opening Br. at 21-22
(raising Dormant Commerce Clause arguments for the first time on appeal); State
Opening Br. at 27-28 (arguing compelling interest in MEPA Limitation for the first

time on appeal); Pls.” Answer Br. at 45 n.20, 67.

RESPECTFULLY SUBMITTED this 3rd day of May 2024.
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