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ISSUES PRESENTED
Is the ordinance as written unconstitutionally vague thereby violating
Appellant’s due process rights under the fourteenth amendment?

Was Appellant’s fourteenth amendment due process rights violated by the

- selective enforcement of the ordinance?

Did the i]legal acts of County Commissioner Bennett violate Appellants

due process rights under the fourteenth amendment? -

STATEMENT OF THE CASE

In July of 2022, Appellant traveled to the Kootenai Falls recreation area
(hereaftef “Falls”) located on county property between ﬂle towns of Libby and
‘Troy Montana. | o

Appellant setup his licensed and insured mobile food trailéf in the parking E
area of the Falls and began to serve food and non alcdholic drinks via Appellant’s
mobile food hcen§e. |

As testimony demonstrates, the county issued the license without any

restrictions as to usage on any county property. In fact, there were no restrictions

as to mofrement and placement of the trailer on any county propetty as
demonstrated by testimony of the individual who issued the license, Dustin

Webb.
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At some point law enforcement was contacted by County Commissioner

Jerry Bennett complaining that Appellant had not received “permission” from the

~ Board per County ordinance.

Law enforcement showed at the Falls and had a lengthy discussion with
Appellant Whereilpon Appellant prbdﬁced lﬁs mbbile food trailer license to the
law enforcement ofﬁcer"whereupon Appellant insisted that he had “permission” |
by any legal definition of the word and by the fact that the “Board”- oversees the
issuance of the licenses and therefore permission had already been granted.

The law enforcement office Deputy Sheriff Hyslop called the Couhty
Attorney who informed him that apparently I was in violation of the ordinance
and to issue a citation buf told Deputy Sheriff Hyslop that he was not to force me
to leave.

Deputy Sheriff Hyslop left after issuing a citation for violating Lincoln
Coﬁnty Ordinance 2018-04(3)(13) regar‘ding commercial use of park property.
A few days later in July 2022, Appellant was once again at the Falls

operating his mobile food trailer. |

Sheriff Darren Short was contacted by dispatch and was sent to the Falls

“ where he discussed the situation regarding permission and Appellant’s

- permissions. Although Sheriff Darren Short never ordered Appeallént to leave



the preinises, Appellant agreed to leave and have the courts determine the validity
- of Appellants permission and the constitutionality of the ordinance.
It is noteworthy that the Sheriff agreed with Appellant (and testied thereto)

- that the county was “splitting hairs” over this issue.

STATEMENT _OE‘ FACTS
I. In 2021, Appellant was issued a mobile food trailer license after satisfying
~all requirements thereto. That ﬁcénse was issued without restrictions. The
license was in full force ahd effect on the day 'Lhe citation was issued.

IL. | County Commis'si‘onerllerry Bennett owned and leased a building on the
county property known as “Traﬂhead Bar and. Grill” to a tenant named
Candy'CIark.

‘ C L County (_Io'mmissi'oner’ Jerry Benneit along with owning Aand leasing a

L - building on county property was also the County Commissioner |

| ‘over'seeing thét district in violation of his ethical duties due to financial
éonﬂict of interest.

IV. County CémmissionerJerry Bennett also illegally and without wﬁtten

C/ ' agreement of the other County Commissioners, turned 'ove_r complete

b ' control of the Falls to his tenant who is neither an elected official, nor a

county employee.
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County Commissioner Bennett also illegally allowed his tenant to collect
rents on county property andgto keep the rental income for herseif.
County Commissioner Bennett was the ONLY complainant to law
enforcement regarding Appellant’s presence ét the Falls parking lot; }.
County Coﬁlmissioneif Bennett profited financially from his building and
Appellant’s presence would jeopardize his relations with his tenénj:s and 5
possibly his profits. -

County Commissioner Bennett contacted law enforcement to complaiﬁ
about Appellants pre_sencel

Law enforcement subsequently issued a citation to Appellant although the
Sheriff Darren Short agreed with Appellant that the county was “splitting
hairs” over this issue.

Appellant agreed to vacate the pfeﬁlises and have the courts decide és to
whether or not Appellant had “permission” and whether the language of
the ordinance was clear and Appellant voluntarily left thé premises and has
remained off the premises ever since then. |

On December 19th, 2023 Appellant had a jury trial in the 19th Judicial
District in Lincoln County Montana where a jury found him guﬂty of
violating the ordinance.

Appellant then brings this instant appeal to the Montana Supreme Court
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The ordinance as written is constitutionally vague, so much so as to even
demonstrate flip flopping the position from one of the jurors after a very
misleading opening statement by the prosecution.

The ordinance requires “permission” from the Board but makes no

specificity as to those licensed to commercially operate in the county where that
license has been issued “without restriction.” The license by definition is
~ permission and without specifically excluding permitted and licensed mobile

~ food trailers from operating at a county park or recreation area, the ordinance is

unconsti’lutionally \}ague and should be overturned as such.

Additionally, the enforoemont of the ordinance is selective, as demonstrated
that as County Commissioner Bennett testifies to; the county neither requires
permission from other vendors, nor do they enforce the ordinance against them.

In fact, Commissioner Bennett testified that he (unbelievably) has turned over

, control and enforcement of the Kootenai Falls recreation area to his tenant. As

Appellant’s appearance at the Falls is a financial threat to both County
Commissioner Bennett and his tenant, the County selectively enforced .thé
ordinance against Appellant but not against any of the other vendors located and
operating openly at the Falls.. In fact, County Commissioner Bennett has allowed

his tenant to extort “rent” from the vendors that the tenant allows at the Falls.



" The tenanis allowance of these vendors occurs (of,'course) without Board
"'approval, without pennission from the Board and with absolutely no comp]jance |

‘with the ordinance. In fact, none of the other vendors that are allowedto

completely violate the ordinanee aren’t even ]icenSed_as Appellant is. Even :

' though the other Vendors have no hcense never recelved permission or Board

'approval they are a]lowed to operate commerc1a11y at the Fa]ls with the approval

of the tenant who thereby illegally collects rent from those vendors and keeps the

‘proceeds. There is no written confract from the Board to allow a sublease to the

tenant to collect rent on county property, nor was one ever requested. The

ordinance is never enforced unless vsomeon'e like Appellant is'seen'as a financial
thre'at‘ to County Cor‘ntnissioner Bennett and his tenant Candy Clark. The
retahatory nature of the county by County Commlssmner Bennett is obv1ous and
his admissions in open court as a w1tness are desplcable \ |

Appellant had filed a Motion to Dismiss on grounds that the ordinanee was

unconstrtutlona]ly vague but that Motlon was denied by the Dlstrlct Court

g (Appe]lant Moﬂon to Dismiss on f]le herein).

STANDARDS OF REVIEW
A vagueness cha]lenge to a statute or ordinance may be raised on two

dlfferent bases: (1) because the statute is 50 vague that it is rendered v01d on its
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face or (2) because it is Vague as apphed ina parﬂcular situation. See Nye, 283

Mont at. 513 943 P.2d at 101 Martel 273 Mont at 149 902 P2d at 18; City

- of Choteau 1% Joslyn (1984) 208 Mont, 499 505 68 P2d 665, 668

‘ “A statute is V01d on its face if it falls to g1ve a person of ordmary

mtelhgence falr notlce that hlS contemplated conduct is forb1dden ?  State v.

‘ Woods 221 Mont 17, 22 716 P.2d 624 627 (1986) Joslyn, 208 Mont. at 505,
; 678 P2d at 668 " No person should be requned to speculate as to whether his

‘ contemplated course of action may be sub]ect to cnmmal penaltles State v.

In Grayned v. City of Rockford (1972) 408 U.S. 104, 92 S.Ct. 2294, 33

. L.Ed.2d 222, the Supreme Court art1cu1ated the followmg relevant values which

Vague statutes offend:

It is a basic principle of due process that an enactment is void for vagueness

if its prohibitions are not clearly deﬁned,_’_ ‘Vague laws offend several important

- values. First, because we assume that'man is free to steer between lawful and
_unlawful conduct we insist that laws give the person of ordinary mtelhgence a

‘reasonable opportunity to know what is proh1b1ted so that he may act

accordingly. Vague laws may trap the mnocent by not prov1dmg fa1r Warnmg

Second if arbitrary and dtscnmmatory enforcement is to be prevented, laws

“must prowde expllat standards for those who apply them. A vague law

resolution on an ad hoc and subjective basis, w1th the attendant dangers of

arbitrary and dlscnmmatory application. Grayned 408 U.S. at 108- 09 92 8. Ct ‘

at 2298-99, 33 L.Ed.2d at 227-28 (footnotes omitted).

10
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A selective enfdrcement claim is a species of equal protection. Equal

| protection theories based on selective enforcement are different than, but similar
to, “class of one” equal protection clauns Darian B Taylor, Annotatlon

| C]ass-of-One Equal Protection ‘_Clalms base_d upon law enfqrtement actions, 86

A.L. R 6th173 1.
Squaw Valley Dev. Co. V Goldberg, 375 F3d 936, 944 (9th Cir. 2004)

(Internal quotations and c1tat10ns omltted) see also Wlllowbrook 52 U.S. at 564,

1210 S Ct at 1074-75 (holdmg plamtiff could assert and plead her equal
‘ -"' protectlon claim as a class of one by allegmg intentional but differential treatment
. of similarly situated individuals without a rational basis for difference in
3 -tt'reatment, without allegitlg tlie Seventh District Circuuit Courts “altematiVe '-

- theory” of ill will). Taylor; 86A.L.R. 6th 173,2

| ARGUMENT FOR CONSTITUTIONAL VAGUENESS

The ordmance as written is unconsﬂtuttonally Vague The ordmance that

' -Appellant was charged with is Lincoln County Montana Or_dmance for Park .

'iRules 2018-04(3)(13) .WhichA states as follows: . -

“No person or group shall use these lands for any commercial

~ purpose without prior permisSion from the Board-and meeting any necessary

" insurance or liability requirements.”



The ordinance lacks specificity as to licensed vendors who have already

-~ .received permission from the Board. As the County' Commissioners oversee all

, | theadministrative departments of the County, MCA 7-5-2101. (Demonstr'ating

that the Board operates as Chief Executive Officer of the Counties in all
administrative dutiés not prohibited by law.) Appellanthad already reCeived
“perm1ssmn” de facto from the Board by the Very 1ssuance of the l1cense and

without language to the contrary spec1f1cally exemptlng licensed moblle food

~ ftrailers, any confusion in the language of the ordmance demonstrates the vague

~ and incomplete way the ordinan‘ce was written. -

Not only was Appellant not convmced that the language of the ordinance '

: »lbanned Appellant from the county owned property, this confusion is also
_ demonstrated during the j ]ury voir dire of the only: md1v1dual that Appellant
B questioned. The pertinent part of the testimony is as follows (Voir dire of juror

Holter, test1mony Pages 61-62); -

MR RUNKLE Mr. Holter, I think you're number three Can you get the

" microphone? I believe you sal_d, uh, if someone showed up without permission |
B and was operating a business at the falls, you would see that as a problem

~ wouldn’t you? That it.Wouldcause some kind of chao_s or:something along-

those lines/ (

MR. HOLTER: That’s not exactly what I said. Just that —

12



MR. RUNKLE:
was — | A
~ MR. HOLTER:
MR. RUNKLE:
MR, HOLTER:
MR. RUNKLE:
MR. HOLTER:
MR. RUNKLE:
NO RESPONSE

MR. RUNKLE:

Okay, I don't’ remember what you said verbatim, but it

Yeah, it was in regards to —

Okay

— you know, playing by the rules, so..

Right. Dp you know what the definition of a license is?
Not. I do not at this time. Not off the top of my head.

Okay. Does anyone in here, can define what a license is?

Okay. If I told you now — and this is important, because
questions left out of a couple of important
| questions.

what if someone showed up at the falls with fully

~ licensed and insured food trailer and sold food and that

MR. HOLTER:

license had no restrictions, would, would you find that
Permissible?

Yes.

The prosecutor's voir dire of the jury failed to inform the jury that

Appellant was fully licénsed and insured, rather the prosecutor implied that

13



“Appellant just showed up ‘without any permissions of any kind and started selling
food. | |
| 'Regardless of what the juror may have ultim'atell-y voted to find the
- Appellant gullty, 1t is obvious that initially the issue is confusmg to' Appellant
and other parties. In fact the prosecutors mlsleadlng of the jury durmg his
fquestioning is disturbing and probably at the very Tleast has probably violated an
ethical standard to niot mislead a jury. (Appellant wﬂl not go further into the
misleading staternents.mad‘e by:jthe pros',ecutor during the voir dire of the jury but
invites the court to read that portion of the testimony Pages 49-54)
The very essence of the definition of a license‘ is that it gives one
"permission to do a certain act. In this case, Appellant was granted_a ]icense that
had no restrictionSVOn it to operate on county property. |
Dustm Webb works for the meoln County Envuonmental Health
:Department and reluctantly testifles and admits to the fact that Appe]lants mobile‘ .
food trailer license had no restrictions on the hcense (Test1mony of Dust1n Webb,
‘Pages 97-98). | | :
Q Okay, just to sum up, so I’'m straight on thlS There are no restrlctions
in the county rules, statutes, guide]ines or anything, that restrict my‘ mobile food

trailer in the county isn’t that correct?

14



A. That, that is not what I said. Tsaid Iam unaware. Ididn’t —_ Thave not
| read any Qrdinancesl ﬂlat_Would specifically éxémpt you ﬁom setting up
anYWhere. . .
Q. Okay so as"far as you know there are ao';estrictions on my movement |
Of the trailer m the. county? | |
A. Correct. |
The county 'e1Wironﬁiental Q_fficef that issued the license, Dustin Webb is
unaware of any countf restriéﬁpﬁ t'h'at‘any statute, ruie, guidéline or anything that
is writtén that would resﬁct ;,Ap'pe]»lants use of the Iiaensed trailef on county
_» _afopeny because there are none. : | |
Addiﬁonally, the top law enforcement officer in the county, Sheriff Darren
: Short admitted ﬂ)at the cou,nty was “splitﬁag haiis"’ ‘Qvér this issue;' '
bDarren Sh.orts festimony 1n perﬁnent part is a‘s-‘jfoll(jws (Tesﬁmoﬂy of
'Darren Short, Page 164) | |
Q. Okay, Um I also recall durmg that conversatlon Thad stated probably
‘with a litfle animus that, uh, that vth‘ey wgr,e — the County was really
‘. ‘splitting hairs over thlS issue. Do yau recall that?
A I believe you said sonaétlling like: that?
| Q. And did you agree With me on that?

A. 1said that’s not really my call, but — yes

15



Even though Sheriff Short may have given somewhat contradictory

testimony as to. whei;her a crime had been committed, Sheriff Short, as

. demonstrated above, agreed with Appellant that the county was “splitting hairs”

. over Appellant’s supposed crime. (Téstjmony of Darren Shoﬁ, Page 164)

The Montana Supreme Court have previously stated that a statute is void

on its face "if it fails to give a person of ordinary intelligence fair notice that his

| 'c_bntemplated conduct is forbidden." Stdte v. Brogan (1995), 272 Mont. 156,

168, 900 P.2d 284, 291 (citing State v. ‘Crisp,f(1‘991), 249 Mont. 199, 202, 814
P.2d 981, 983). "No persdn sho_uld be required to spéculate’ as to whether his
contemplated course of action may bé subject to criminal penalties;" Brogan, 900 |

P.2d at 291.State v. Nye, 283 Mont. 505, 513 (Mont. 1997)

In this case, the Appellant was convinced that permission had already been .

. given to Appellant by virtue of an unrestricted license (T estiinony of Dustin
| Webb, Pages 97-98) and the ordinance in queétiori d1d not specifically restrict

~ licensees with unrestricted licenses or even mention licensees. Not only was the

Appellant not convincéd, neither was juror “Holter”, nor was the top law

enforcement officer in the County, Sheriff Darren Short who. agreed with =

- Appellant that the County was “splitting hairs.”

16



The ordinance was'alsc_) selectively enforced against Appellant which is

- demonstrated by the festimony of Jerry Btennett‘.- During Jerry Bennett’s

testiniony, Bennett admits that not only do the other vendors that operate the

- Falls not:havé Board approval, none of those vendors had charg_és brought
- against ﬂ1em, none of those vendors were licensed and nonev of those w}endors

- were asked to cease operations.

Bennett’s téstimoriy in pertinent pért states the following:

Q. Okay, but now, at this time, and ever since I can recall, -you will

occasionally have vendors selling their trinkets inside of the, um, inside of the

: guardrails in the park _aré_a; is that right/

A. Outside — well in“sidé.,the guardrails but not -

Q. Inside the guardrails.

A Inthe parking lot, yes.

-~ Q. So, would you - so, they’re d:o‘ing commercial Vending at the park?

A Yes.

Again in pertinent part (P 115, lines 21-25)

17



- Q. Okay And, but those people don t, aren t hcensed nght? But they
have permission from the owner of the Trax]head Bar and Gnll or the, the person
leasing it? |
A 'The_person leasin\g it, yes.
Cottnty Comntiésioner _Jei*ry, Bennett, under cro‘sé examinaﬁon mékes some
,stértling- ’adnhlissio‘ns.f Not ortly» Wé's the :;erifctrcement of the otdinaricé against
" Appellént 'setécﬁvély enforc;ed,' County Comtnissihher Benhett had a financial
ﬂ intetest in aHQWihg'hther V'end'ovr‘s, :clearly in Violétion of the hrdinancé, to :operate‘
for his tenants ptc)'ﬁt.' a |
1. ‘C'_o'unty Conttnissioner Bv‘ennhett makes changes to a commercial lease c')»n a
| major county reét_eation 'hreawithout approval of the Boalfd,” withdut
' :: arh.ending in writing the terms of that county cdmméréiél lease for his -
téhztnt (ahd possibly his owh) ﬁnahcial bengfit. | (Behnett Testimorty, P112
-113) | | |
2. County Cotnmissioner B_erinett adtnits that he hwhs the hhilding Where the
tenant (who he turned hohttol (!)fth"e phrk dv’tér to) operat.es..‘ (Benhett o
testimony P 113, hnes 3- 5) | A‘ | .
3 . Commlssmner Bennett admits that other vendors opérate commerc1ally at
the Falls and the only permiséiori they have is from his tenant |

(concessionaité)L (Benhett testimony, P 115-116) -

18



- 4, Commlssmner Bennett also admits that he allows hlS tenant to defraud the -
county by collectmg rents on county property and then pocketmg those
funds. (Bennett testimony P 116) County Comrmssmner Bennett also
adm1ts that by allowmg his tenant to ﬂlega]ly collect rent on county

| property, it helps his tenant “pay her bill.” Here a pertment part of that
. Cross exammatlon should be emphas1zed .
Bennett testimOny Page 116:
-Q' Is she allowed_ to collect rent on county property?

A. 1 gave her permission, yes
.Q., You gave her permission, but that money isn’t turned over to the
county? | B |

A. No Well -

. Q. Okay, hmm.

"~ A. —TIthelps her pay her bill.

- It is clear that the County (where COunty Commissioner Bennett operates

- as Chief Executlve of his dlStI'lCt of which the Falls is under) has selectlvely

enforced the ordmance in questlon and agalnst Appellant
The County’ Commissioner was the ONLY cc)mplainan_t-to law

enforcement and as testified to by County Commissioner Bennett, other vendors

19



are allowed to operate without a license, without permission, without Board

.approval and without insurance.

" The County and especially the district under the control of County

'Commissioner Jerry Bennett selectively enforced the .;(')rdinar.lce against Appellant

in a situation where the Couﬁty commissioner had a-financial interest and -

personally allowed not just a few but all other indiﬁiduals to operate who clearly

_did not cdmply with the requirements of the ordinancé. Willowbrook, 52 U.S. at

564, 1210 S. Ct. at 1074-75

A selective enforcement claim is a species of equal protection. Equal

~ protection theories based on selective enforcement are different than, but similar

to, “class of one” gqlial pi'otection claims. Darian B. Taylor, Annotation,

'C_'lass-bf-Qne Equal Protection Claims based upon law enforcement actions, 86

ALR 6th1731.

"Squaw Valley Dev. Co. v. Goldberg, 375 F.3d 936,. 944 (9th Cir. 2004)
(Internal quotations and citations omitted), sée also Willowbrook, 52 U.S. at 564,

1210 S. Ct. at 1074-75 (holding plaintiff could assert and plead her equal ..

~ protection claim as a class of one by alléging intentional but differential treatment
“of similarly situated individuals without a rational basis for_différence in-
treatment, without alleging the Seventh District Circuit Courts' “alternative

 theory” of ill will). Taylor, 86 A.L.R. 6th 173, 2

20
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~ Previous eases have recognized successful equal protectit)n claims brought
by a "class of one, " where the plaintiff alleges that she has been intentionally
treated differently from others 51m11ar1y situated and that there is no ratlonal basis

for the dlfference in treatment. See Sloux City Brldge Co v. Dakota: Counly, 260 .. -

| U.S. 441, 67 L. Ed. 340? 43 S. Ct. 190 (1923);\A_llegheny Plttsburgh-_anl Co. v.

Commission of Webster Cty., 488 U.S. 336, 102 L. Ed. 2d 688, 109 S. Ct. 633

(1989). In so doing; ﬂle'.ShprerrIe Court has explained that "'the purpose of the

equal protection clause of the Fourteenth Amendment is to secure every person

within the State's jurisdiction against intentional and arbitrary discrimination,

| ‘ ‘whether occasioned by express terms of a statute or by its improper execution

through duly consﬂtuted agents " Sioux Clty Brldge Co., supra at 445 (quotmg-

'_ SundayLake Iron. Co V. Townshlp of Wakeﬁeld 247 U.S. 350, 352, 62L Ed.

| f1154 385.Ct 495 (1918)).

~ In this case, the imposition of the charges agalnst Appellant were not only |

intentional but arbi.traryas no other vendor had either complied Wlth the

- ordinance requirements, nor requested or received “permission” from the Board.

21 -
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The vagueness of the ordinance created such a lack of clarity between not
only Appellant but a juror and Sheriff Darren Short The ordmance is vague and
“had 1t.1ntended to restrrct hcen_sed. vendors with unrestricted access to county
property, the ordinance Would (or should) have. so‘s."tated
| Addrttonally, Appe]lant has demonstrated clearly that the ordmance was
B _selecttvely enforced agarnst him by demonstratmg on multlple occasions. that the
person admmlstermg county property 1n that district (Jerry Bennett) refused
failed or for indirect personal financial gam d1d not request enforcement of the
. ordinance agamst other md1v1duals Appellant was the ONLY person that the
County Commissioner for -thatt‘drstnct complained to law enforcement about
thereby-ViOlating Appellant’s du.e process rights under the Fourteenth |
| Amendment as well as other \riolations of Appeﬂant;s' rights. |
Given the Vagueness of the ordinance and the selective prosecutfon of

Appellant, the conviction should be reversed and the ordinance deemed
unc0nstitutional '}

Respectfully submrtted thlS 1Hth day of March, 2024 °

C

JohnKD/Runkle,

~ Appellant in propria persona

22
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