
 

 

 
 
 
 

IN THE SUPREME COURT OF THE STATE OF MONTANA 
No. DA 23-0572 

SCARLET VAN GARDEREN, et al., 

 

 

 

 
v. 

STATE OF MONTANA, et al. 

Plaintiffs and Appellees, 

Defendants and Appellants. 
 

UNOPPOSED MOTION FOR LEAVE OF BIOMEDICAL ETHICS AND 
PUBLIC HEALTH SCHOLARS TO PARTICIPATE AS AMICI CURIAE 

 

On appeal from the Montana Fourth Judicial District Court, Missoula County 
Cause No. DV 2023–541, the Honorable Jason Marks, Presiding 

 

APPEARANCES: 
 
Michelle T. Weinberg 
MICHELLE T. WEINBERG, PLLC 
P.O. Box 1417 
Missoula, MT 59801 
(406) 314-3583 
michelle@michelleweinberglaw.com 

 
 
 

Katelyn Kang* (NY 5745799) 
Valeria M. Pelet del Toro* (NY 5764667) 
COOLEY LLP 
55 Hudson Yards 
New York, NY 10001 
(212) 479-6000 
kkang@cooley.com    
vpeletdeltoro@cooley.com 
 

Attorneys for Amici Curiae 
*Pro hac vice application forthcoming 
 
 
 
 
 

03/13/2024

Case Number: DA 23-0572



 

 

Austin Knudsen 
Montana Attorney General 

Thane Johnson 
Michael D. Russel 
Alwyn Lansing 
Michael Noonan 

Assistant Attorneys General 
MONTANA DEPARTMENT OF 
JUSTICE 
P.O. Box 201401 
Helena, MT 59620-1401 
(406) 444-2026 
thane.johnson@mt.gov 
michael.russell@mt.gov 
alwyn.lansing@mt.gov 
michael.noonan@mt.gov 

 
Emily Jones 
 Special Assistant Attorney General 
JONES LAW FIRM, PLLC 
115 N. Broadway Suite 410 
Billings, MT 59101 
(406) 384-7990 
emily@joneslawmt.com 
 
 
Attorneys for Defendants/Appellants 

 
Alex Rate  
Marthe Y. VanSickle 
Akilah Deernose  
ACLU OF MONTANA  
P.O. Box 1968  
Missoula, MT 59806  
(406) 203-3375  
deernosea@aclumontana.org  
ratea@aclumontana.org 
 
Malito Picasso**  
Arijeet Sensharma**  
ACLU FOUNDATION  
125 Broadway Street  
New York, NY 10004  
(212) 549-2561  
mpicasso@aclu.org  
asensharma@aclu.org 
 
 
 
 
 
 
 

Elizabeth O. Gill**  
ACLU FOUNDATION  
39 Drumm Street  
San Francisco, CA 94109  
(415) 343-1237   
egill@aclunc.org 
 
Matthew P. Gordon  
Heather Shook**  
Courtney Schirr**  
Sara Cloon**  
Kayla Lindgren**  
PERKINS COIE, LLP  
1201 Third Avenue, Suite 4900  
Seattle, WA 98101  
(206) 359-8000 
mgordon@perkinscoie.com 
 
Nora Huppert**  
LAMBDA LEGAL DEFENSE  
AND EDUCATION FUND  
65 E. Wacker Place, Suite 2000  
Chicago, IL 60601  
(312) 663-4413 
nhuppert@lambdalegal.org  



 

 

Peter C. Renn**
Kell Olson**  
LAMBDA LEGAL DEFENSE AND EDUCATION FUND  
800 S. Figueroa Street, Suite 1260  
Los Angeles, CA 90017  
(213) 382-7600  
prenn@lambdalegal.org kolson@lambdalegal.org 
 
Attorneys for Plaintiffs/Appellees 
** Admitted pro hac vice 
 
 
 



 

Amici Curiae Motion for Leave   1 

 Biomedical ethics and public health scholars (collectively, “Amici”), 

respectfully request leave to submit a brief as amici curiae in the above-captioned 

matter, pursuant to Montana Rule of Appellate Procedure 12(7). 

I. Amici’s interest 

Amici listed in the Appendix are leading professors of law, medicine, and 

public health who teach and write about biomedical ethics and health-related rights 

and discrimination. Biomedical ethics, sometimes referred to as bioethics, is “the 

discipline of ethics dealing with moral problems arising in the practice of medicine 

and the pursuit of biomedical research.”  J. R. Vevaina et al., Issues in biomedical 

ethics, 39 Disease-a-Month 869 (1993) (available at 

https://pubmed.ncbi.nlm.nih.gov/8243220).  Amici have a strong interest in ensuring 

that principles of biomedical ethics are accurately described and properly applied. 

They submit this brief to explain how Montana Senate Bill 99 (“SB 99,” the 

“Healthcare Ban,” or the “Ban”), effective on October 1, 2023, is inconsistent with 

foundational principles of biomedical ethics. 

II. Issues on which Amici wish to submit an amicus brief 
 
 Amici seek this opportunity to submit a brief describing the foundational 

precepts of biomedical ethics including autonomy, beneficence, and justice, and how 

the Healthcare Ban is irreconcilable with these principles because it categorically 

bars patients from accessing the only evidence-based treatment available for a 
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specific medical need and only prohibits a certain group of patients from receiving 

such care because of their identity. Amici further aim to provide additional context 

on how medical knowledge is credibly generated and explain how the gender-

affirming care prohibited by the Healthcare Ban has been developed through 

rigorous and appropriate methods and rests on a strong evidentiary basis. 

III. Reasons an amicus brief is desirable

Amici have a strong interest in the present case and can assist the Court in the 

resolution of the significant issues of public importance that it raises, such as with 

regard to the health and wellbeing of minor, transgender patients. In particular, Amici 

can provide the Court with their knowledge of biomedical ethics, the process through 

which medical knowledge is developed, and the evidentiary support underlying 

gender-affirming care so as to provide more context around the implications of the 

Healthcare Ban. 

IV. Party whose position Amici support

Amici seek to submit their brief in support of Plaintiffs and Appellees and in 

response to the arguments raised by Defendants and Appellants in their opening 

brief. 

V. Parties’ positions regarding Amici’s participation

Amici have contacted both parties in this action regarding this motion. 

Neither party opposes or object to Amici’s participation. 
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VI. Proposed date for Filing the Amicus Curiae Brief

Amici propose to file an amicus brief on April 9, 2024. Amici will conform to 

any schedule adopted by the Court. 

Respectfully submitted this 13th day of March, 2024. 

/s/ Michelle T. Weinberg 
Michelle T. Weinberg 
Michelle T. Weinberg, PLLC 
MT Bar No. 42333158 

Katelyn Kang* (NY 5745799) 
Valeria M. Pelet del Toro* (NY 5764667) 
COOLEY LLP  

Attorneys for Proposed Amici Curiae 
*Pro hac vice application forthcoming
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APPENDIX 

List of Amici Curiae 

Amici include the following individuals, whose affiliations are provided for 
identification purposes only:  

Elizabeth Rona Boskey 
Instructor of Social and Behavioral Sciences 
Harvard T.H. Chan School of Public Health 

Khiara M. Bridges 
Professor of Law 
University of California, Berkeley School of Law 
 
David S. Cohen 
Professor of Law 
Drexel University, Thomas R. Kline School of Law 
 
Charlene Galarneau 
Senior Lecturer, Department of Global Health and Social Medicine 
Faculty Member, Center for Bioethics 
Harvard Medical School 
 
Joanna Grossman 
Ellen K. Solender Endowed Chair in Women and the Law and Professor of Law 
SMU Dedman School of Law 
 
Lisa C. Ikemoto 
Martin Luther King Jr. Professor of Law 
University of California, Davis School of Law 

Maya Manian 
Professor of Law 
American University Washington College of Law 

Benjamin Mason Meier 
Professor of Health Policy 
The University of North Carolina at Chapel Hill 



 

Amici Curiae Motion for Leave   5 

Michelle Oberman 
Katharine and George Alexander Professor of Law 
Santa Clara University School of Law 

Dara Purvis 
Professor of Law 
Penn State Law 

Nadia N. Sawicki 
Georgia Reithal Professor of Law 
Co-Director, Beazley Institute for Health Law & Policy 
Loyola University Chicago School of Law 

Michael R. Ulrich 
Assistant Professor of Health Law, Ethics, & Human Rights 
Boston University School of Public Health and School of Law 

Ruqaiijah Yearby 
Kara J. Trott Professor in Health Law 
The Ohio State University, Moritz College of Law 
 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

I, Michelle Weinberg, hereby certify that I have served a true and accurate copy of 
the foregoing document to the following on this 03-14-2024: 
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Michael D. Russell (Govt Attorney)  
215 N Sanders 
Helena MT 59620 
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana 
Board of Medical Examiners, Montana Board of Nursing, MT Dept of Public 
Health & Human Services, State of Montana 
Service Method: eService 
 
Alwyn T. Lansing (Govt Attorney)  
215 N. Sanders St. 
Helena MT 59620 
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana 
Board of Medical Examiners, Montana Board of Nursing, MT Dept of Public 
Health & Human Services, State of Montana 
Service Method: eService 
 
Thane P. Johnson (Govt Attorney)  
215 N. Sanders St. 
P.O. Box 201401 
Helena MT59620-1401 
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana 
Board of Medical Examiners, Montana Board of Nursing, MT Dept of Public 
Health & Human Services, State of Montana 
Service Method: eService 
 
Emily Jones (Attorney)  
115 North Broadway 
Suite 410 
Billings MT 59101 
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana 
Board of Medical Examiners, Montana Board of Nursing, MT Dept of Public 
Health & Human Services, State of Montana 
Service Method: eService 
 
 
Matthew Prairie Gordon (Attorney)  
1201 Third Ave.  
Seattle WA 98101 
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Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine 
Mistretta, Ewoyt Van Garderen, Jessica Van Garderen, Scarlet Van Garderen 
Service Method: eService 
 
Akilah Maya Deernose (Attorney)  
1121 Knight St. 
Helena MT 59601 
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine 
Mistretta, Ewoyt Van Garderen, Jessica Van Garderen, Scarlet Van Garderen 
Service Method: eService 
 
Alexander H. Rate (Attorney)  
713 Loch Leven Drive  
Livingston MT 59047 
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine 
Mistretta, Ewoyt Van Garderen, Jessica Van Garderen, Scarlet Van Garderen 
Service Method: eService 
 
Kell Olson (Attorney) 
3849 E. Broadway Blvd. #136 
Tucson AZ 85716 
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine 
Mistretta, Ewoyt Van Garderen, Jessica Van Garderen, Scarlet Van Garderen 
Service Method: eService 
 
Peter C. Renn (Attorney) 
800 South Figueroa St., Suite 1260  
Los Angeles CA 90017 
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine 
Mistretta, Ewoyt Van Garderen, Jessica Van Garderen, Scarlet Van Garderen 
Service Method: eService 
 

 Electronically signed by: Michelle Weinberg. 
         Dated: 03-13-2024. 
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I, Michelle Tafoya Weinberg, hereby certify that I have served true and accurate copies of the 
foregoing Motion - Unopposed to the following on 03-13-2024:

Michael D. Russell (Govt Attorney)
215 N Sanders
Helena MT 59620
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana Board of Medical 
Examiners, Montana Board of Nursing, MT Dept of Public Health & Human Services, State of 
Montana
Service Method: eService

Alwyn T. Lansing (Govt Attorney)
215 N. Sanders St.
Helena MT 59620
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana Board of Medical 
Examiners, Montana Board of Nursing, MT Dept of Public Health & Human Services, State of 
Montana
Service Method: eService

Thane P. Johnson (Govt Attorney)
215 N SANDERS ST
P.O. Box 201401
HELENA MT 59620-1401
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana Board of Medical 
Examiners, Montana Board of Nursing, MT Dept of Public Health & Human Services, State of 
Montana
Service Method: eService

Emily Jones (Attorney)
115 North Broadway
Suite 410
Billings MT 59101
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana Board of Medical 
Examiners, Montana Board of Nursing, MT Dept of Public Health & Human Services, State of 
Montana
Service Method: eService

Michael Noonan (Govt Attorney)
215 N SANDERS ST



HELENA MT 59601-4522
Representing: Charlie Brereton, Greg Gianforte, Austin Miles Knudsen, Montana Board of Medical 
Examiners, Montana Board of Nursing, MT Dept of Public Health & Human Services, State of 
Montana
Service Method: eService

Matthew Prairie Gordon (Attorney)
1201 Third Ave
Seattle WA 98101
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine Mistretta, Ewoyt Van 
Garderen, Jessica Van Garderen, Scarlet Van Garderen
Service Method: eService

Akilah Maya Deernose (Attorney)
1121 Knight St.
Helena MT 59601
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine Mistretta, Ewoyt Van 
Garderen, Jessica Van Garderen, Scarlet Van Garderen
Service Method: eService

Alexander H. Rate (Attorney)
713 Loch Leven Drive
Livingston MT 59047
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine Mistretta, Ewoyt Van 
Garderen, Jessica Van Garderen, Scarlet Van Garderen
Service Method: eService

Kell Olson (Attorney)
3849 E. Broadway Blvd. #136
Tucson AZ 85716
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine Mistretta, Ewoyt Van 
Garderen, Jessica Van Garderen, Scarlet Van Garderen
Service Method: eService

Peter C. Renn (Attorney)
800 South Figueroa St., Suite 1260
Los Angeles CA 90017
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine Mistretta, Ewoyt Van 
Garderen, Jessica Van Garderen, Scarlet Van Garderen
Service Method: eService

Malita Vencienzo Picasso (Attorney)
67468 Rio Largo Road
Cathedral City CA 92234
Representing: Molly Cross, Paul Cross, Phoebe Cross, Juanita Hodax, Katherine Mistretta, Ewoyt Van 
Garderen, Jessica Van Garderen, Scarlet Van Garderen
Service Method: eService



 
 Electronically Signed By: Michelle Tafoya Weinberg

Dated: 03-13-2024


