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Statement of the Issues 

There are two issues presented by this appeal. 

Issue One: 

May a District Court acting in a dissolution case 

post-judgment find Dirk Adams (Dirk) in civil contempt for two 

years and issue a ten (10) year Permanent Order of Protection 

(POP)for failing to send a personal Apple I-Mac computer and its 

software and digital files to Miki Adams (Miki)when the parties 

made a mutual mistake as to the identity of the computer which 

in turn caused the District Court to err and to issue a 

contradictory order? 

Issue Two: 

May a District Court issue a post-judgment order
 

denying relief on Dirk's substantive motion to p
rotect his 

dissolution confidential financial and individual 
information 

which Miki repeatedly revealed, the District Cou
rt calling the 

motion meritless and frivolous without making 
any findings of 

fact or explaining it's conclusions? 

Statement of the Case 

Dirk's Notice of Appeal is dated April 11, 2
023. 
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This appeal, DA 23-0219, is related to appeals DA 22-50331 a
nd DA 

23-02792, and like them, arises out of the dissolution of th
e 

marriage of Dirk and Miki Adams in Park County numbered 
DR 20-

43.2 The first appeal primarily4 concerned the April 18, 20
23, 

post'-judgement order of the then-presiding judge, the
 Hon. J. 

Oldenburg. The Hon. Judge J. Oldenburg retired at Jun
e 301 2023. 

The Hon. Judge Yvonne Laird then was called into the 
case. 

Dirk there appeals two of the Hon. Judge Y. Laird's post
-judgment 

orders, ons finding Dirk in contempt for two years 
and issuing a 

permanent order of protection (POP) against him in 
favor of Miki 

for ten years, and the other denying, without expl
anation, 

Dirk's request for relief from Miki's repeated 
violations of the 

confidentiality requirements of various earlier
 Court orders. 

The Hon. Judge Laird's orders were attached to 
Dirk's Notice of 

Appeal. The orders are dated March 16, 2023,(Contemp
t 

Order) (dkt#481) and March 30, 2023 (Informat
ion Order) 

(dkt#484). 

'The Montana Supreme Court has already denied 
this appeal. 

2DA 23-0279, like DA 23-0217, concerns a post judg
ment order of 

the Hon. Judge Laird. 

3 The case was tried for two days March 31 an
d April 1, 2021. The 

District Court issued the Decree on September 
27, 2021. 

4 The first appeal also objected to the award of
 legal fees to 

Miki in the September 27, 2021, Decree (d
kt.#). 
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The Contempt Order, Dirk contends, respectfully, was not 

supported by either facts nor law, and was inconsistent with 

prior relevant orders of the Sixth District Court. 

The Information Order summarily denied Dirk relief for 

Miki's repeated, material breaches of the Sixth District Court's 

prior orders on the confidentiality of the case record, the most 

recent violation of which occurred in February 2023. 

Statement of Facts Relevant to this Appeal 

Procedural Posture of this Case 

Miki filed her fourth5 Motion for an Order to Show Cause 

(MOSC) on June 21, 2022, approximately 60 days after her third 

OTSC motion requesting both a contempt order and a POP, filed on 

February 2, 2002, was denied on April 18, 2922 (dkt.#391). 

The Hon. Judge Oldenburg denied Miki's fiist application 

for a petition for a permanent order of protection in the 

September 27, 2001, Decree, instead ordering a one-year no-

contact order. (dkt.#280). Subsequently, on April 18, 2022,
 

Judge Oldenburg extended the no-contact order by five 
years, but 

denied a POP on the grounds that Dirk "had been punished 

enough."(dkt.#).6

6 The Supreme Court affirmed this extended no-conta
ct order. 
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Dirk responded to Miki's most recent Order to Show Cause 

and Petition on July 14, 2022, with a reply on August 25, 2022. 

The Hon. Judge Y. Laird commenced a hearing on Miki's 

fourth MOSC on December 6, 2022, and then concluded it on 

January 25, 2023. Total hearing time was five (5) hours. 

On March 16, 2023, the Hon. Judge Laird issued the Contempt 

Order (dkt.#481). That Order found Dirk in contempt primarily 

for allegedly failing to deliver an Apple I-Mac computer and 

software and digital files to Miki which the Hon. Judge J. 

Oldenburg purportedly had decreed belonged to Miki. 

The Court also found other acts alleged to have been 

committed by Dirk to warrant her two-year contempt 
order and the 

ten (10) year POP. 

The Parties' Mutual Mistake about the Number
 of Apple 

Computers: 

The Divorce Decree awarded one Apple desk top 
computer 

known as an I-Mac to Miki as personal property. 
This one-

sentence was the focus of the two hearings held 
by the Hon. 

Judge Laird. 

Unfortunately, the hearings revealed a mutua
l mistake; both 

parties having misunderstood which computer was 
awarded to Miki 

by the Hon. Judge Oldenburg's Divorce Dec
ree. And the District 

Court's contempt order, perhaps understandab
ly, is confused 
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about the computers as well and leaves the issue of the decreed 

comput'er in flux as explained below. 

Miki's descriptions of "her computer" to the District 

Court in connection with the trial were vague and contained no 

identifying information or specifications, using instead the 

possible location of the I-Mac computer in the ranch house. 

As it turned out, Miki's description of the I-Mac was so 

ambiguous that both she and Dirk erred in attempting to comply 

with the Decree. Dirk thought there were only two I-Macs in the 

ranch house, an older one and the 2015 27" rectangular display 

slim profile I-Mac he used primarily. It was located in his 

office. 

Miki was so confused by her own description of the I-Mac, 

that when she broke into Dirk's house three different 
times over 

two days without Court permisiion on October 25-26, 20
21, she 

removed his 2015 slender profile I-Mac7 and stole it fr
om Dirk's 

house because it was sitting on the kitchen desk. 

Nor did Miki and her counsel in their June 21, 2022, 
Motion 

for OTSC and POP and their August 4, 2022, Reply and in 
Miki's 

affidavit of June 21, 2022, and in all of Miki's exhibits 
at the 

'Apple changed the profile of the I-Mac in 2015, 
sliming it down 

significantly. 
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hearings provide meaningful, distinctive identifying information 

about the I-Mac she sought. 

In fact there were at least two I-Mac computers,8 one of 

which was not in the ranch house, which met the description 

provided by Miki: (1) a 2011 27" rectangular display I-Mac9 and 

(2) a 2007 24" square display I-Mac.10 Obviously, at the time of 

the January 25,2023, hearing, the 2007 I-Mac was 16 years old. 

Miki testified late under cross at the December 2022 hearing 

that the computer she sought weighed less than the 2011 I-Mac 

Dirk produced on April 4, 2022,11 offered fewer ports, and had a 

display that was squarer than the later manufactured rectangular 

'Besides the 2015 slim profile I-Mac ok which Dirk was the 
exclusive user. 
9In the December hearing, Dirk described the 2011 I-Mac based 

upon his analysis of the then available information and research 

on the Apple website as the 2014 I-Mac. Later both Dirk and 

Miki worked out that this was in fact the 20,11 I-Mac. 

mMiki referred to the 2007 I-Mac as the 2008 I-Mac. In fact it 

was manufactured in 2007, which Dirk discovered by researching 

the serial number. This statement about the two computers is 

clear now in this brief, but certainly the testimony was 

confused after the December 6, 2022 hearing. Dirk believes it 

was clear at the end of the January 24, 2023, hearing. For 

example in the December 2022 hearing Miki originally testified 

that there were three relevant I-Macs. This stunned Dirk and led 

the Court to comment on his obvious distress at this testimony. 

(12/6/2022 Hearing Transcript at pg.126) By the end of the 

second hearing, Dirk believes both parties were stating there 

were the two computers at issue—the 2011 and the 2007. 

"This delivery was thirty-days late because the subject computer 

was in Montana and Dirk was in Cambridge, Massachusetts. 
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display 2011 model which had been shipped to her on Apri
l 4, 

2022. Nor had she ever produced a photograph of th
e computer she 

actually sought until the January 2023 hearing 
(see Miki's 1/24/ 

2023 Hearing Transcript Exhibit :4). 

In good faith Dirk originally delivered the 
2011 

manufactured computer. The only other I-Mac 
in the house was one 

from 2015 which Dirk had purchased and continued t
o use at the 

time of the Divorce Decree. Because of his belief, he caused 

the software and files, which either by law did 
not belong to 

Miki or which she had not claimed, to be rem
oved consistent from 

the 2011 I-Mac with Apple's directions on ho
w to do so. 

It was after Miki's description of the square 
display for the 

first time at the December 6, 2022, hearing, t
hat Dirk (and Miki) 

realized, one and half years after trial, t
hat there might be two 

I-Macs that met her earlier, vague descr
iption. This realization 

was based upon the fact that the 2011 comp
uter had a rectangular 

display. That possibility sent him promptly
 on the search for a 

second computer with a square display loc
ated outside of the 

ranch house because he knew it was not in
 the ranch house. 

He found that computer on the second floo
r of a barn adjacent to 

the ranch house. 

There is no evidence in this hearing record
 that Dirk knew 

before the December 6, 2022, hearing that 
there was a second I-
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Mac that might have been confused with the 2011 rectangular 

display I-Mac. 

Dirk testified that he had not .removed any software of 

digital documents from the 16-year old computer. There was no 

opportunity to evaluate the software and files on the 2007 I-

Mac afforded by the Court to Miki. 

Other Facts Allegedly Supporting the Contempt Order 

Miki made a number of factual allegations supporting her 

request for the Contempt Order. Those factual allegations 

either already had been resolved at the February 16, 2022, 

hearing and rejected or the factual allegations were either 

false or otherwise not reliable (Exhibit F to Dirk Response to 

Fourth MOTSC). 

Facts Relevant to Dirk's MOTSC for Repeated Violations of 

the District Court Order Sealing Certain Confidential 

Personal and Financial Information 

Miki Adams (Miki), with the aid of both her legal 

counsel, repeatedly has disclosed confidential personal and 

financial information developed during this dissolution to 

third parties and real estate service vendors. Those facts 

are not in dispute.0 

12 Those facts are set out in Dirk's MOTSC. 
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On March 2, 2023, Dirk moved the Court for an OSC to Miki 

for failing to comply with Judge Oldenburg's seal and 

confidentiality orders. The Court promptly denied that motion 

without even asking for a response from Miki, finding that his 

motion was meritless. No explanation for the basis of that 

finding was provided. 

STANDARD OF REVIEW 

Abuse of DisCretion Generally: An abuse of discretion occurs if 

a court exercises discretion based on a clearly erroneous 

finding of material fact, an erroneous conclusion or application 

of law, or otherwise acts arbitrarily, without conscientious 

judgment or in excess of the bounds of reason, resulting in 

substantial injustice. (citations omitted).Van Buskirk v. 

Gehlen, 2021 MT 87, ¶ 13, 404 Mont. 33, 484 P.3d 924, 933. 

Contempt Finding in Dissolution Proceeding: 

"Our standard for review of contempt orders, pursuant to our 

granting a writ of certiorari, is first to determine whether the 

court which found contempt acted within its jurisdiction and, 

second, to determine whether there is substantial evidence to 

support the findings of the court. Kauffman v. Twenty-First 

Judicial Dist. Court, 1998 MT 239, ¶ 16, 291 Mont. 122, ¶ 16, 

966 P.2d 715, 51 16." Lee v. Lee, 2000 MT 67, ¶ 19, 299 Mont. 78, 

996 P.2d 389, 394 

Our standard of review of a district court's findings is whether 

substantial evidence supports those findings. In re Marriage of 

Nevin (1997), 284 Mont. 468; 472, 945 P.2d 58, 61 (citation 

omitted). Substantial evidence is the amount of relevant 

evidence which a reasonable mind might accept as adequate to 

support a conclusion. Nevin, 284 Mont. at 472, 945 P.2d at 61 

(citation omitted). Lee v. Lee, 2000 MT 67, ¶ 20, 299 Mont. 78, 

996 P.2d 389, 394-95 
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Permanent Order of Protection (POP): "This Court will not 

overturn a district court's decision to continue, amend, or make 

permanent an order of protection absent an abuse of 

discretion. Boushie v. Windsor, 2014 MT 153, 1 8, 375 Mont. 301, 

328 P.3d 631; Keller v. Trull, 2007 MT 108, 7, 337 Mont. .188, 

158 P.3d 429; see also In re Marriage of Coogler, 2004 MT 122, 

SI 14, 24, 321 Mont. 243, 90 P.3d 414 (citing § 40-15-202, MCA). 

A district court abuses its discretion When it acts arbitrarily 

without conscientious judgment or exceeds the bounds of reason 

resulting in substantial injustice. Boushie, Tliis Court will not 

overturn a district court's decisibn to continue, amend, or make 

pethanent an order of protection absent an abuse of 

discretion. Boushie v. Windsor, 2014 MT 153, S 8, 375 Mont. 301, 

328 P.3d 631; Keller v. Trull, 2007 MT 108, ¶ 7, 337 Mont. 188, 

158 P.3d 429; see also In re Marriage of Coogler, 2004 MT 122, 

ST 14, 24, 321 Mont. 243, 90 P.3d 414 (citing § 40-15-202, MCA). 

A district court abuses its discretion when it acts arbitrarily 

without conscientious judgment or exceeds the bounds of reason 

resulting in substantial injustice." Boushie, 

8; Lockhead v. Lockhead, 2013 MT 368, 1 12, 373 Mont. 120, 314 P 

.3d 915. 

Review of Motion Denial: "In this case, 

the District Court summarily denied the Feeses' motion to set 

aside the entry of default without explanation. Although we can 

assume from this order that the District Court did not find good 

cause to set aside the entry of default, we cannot ascertain why 

the District Court found good cause lacking. Thus, we are 

compelled to reverse the District Court's order because we have 

no meaningful way to assess whether the District Court committed 

a slight abuse of discretion in refusing to set aside the entry 

of default." Robinson v. Feese, 2015 MT 290N, ¶ 8, 382 Mont. 

407, 363 P.3d 1145 

"Findings must be sufficient, however, to permit review without 

speculation into a district court's reasoning. In re Bartsch, ¶ 

33."In re Marriage of Crowley, 2014 MT 42, ¶ 26, 374 Mont. 48, 

53, 318 P.3d 1031, 1037 
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SUMMARY OF THE LEGAL ARGUMENT 

The District Court Contempt Order finding that 
Dirk 

violated the Decree on an Apple I-Mac computer 
is an abuse of 

discretion based upon erroneous factual conclus
ions, erroneous 

conclusions of law unsupported by any legal ana
lysis, and 

punishes Dirk severely for actions with regard 
to the computer 

which were taken in gooa faith and based upon a mu
tual mistake 

of the parties. Moreover, the District Court Or
der here was 

contradictory and required Dirk to perform t
asks which the 

District Court in that same Contempt Order had 
found did not 

need to be performed. 

To the extent the contempt and POP findin
gs also relied 

upon other of Dirk's acts, those acts mostly
 occurred before 

Miki testified on February 22, 2022, that 
Dirk had not contacted 

nor attempted to contact her. The District Court's conclusions 

were an abuse of discretiOn and also w
ere barred by res judicata 

and issue preclusion. 

The District Court's denial of Dirk's 
MOTSC is not 

explained so it is not possible to d
etermine upon what basis the 

District Court issued it. 

LEGAL ARGUMENT 

Mutual Mistake About the Identity of the 
Decreed Computer 

15 



Miki's June 22, 2023, MOTSC sought to hold Dirk in 

contempt, for failing to deliver an I-Mac computer which 'she had 

been awarded in the Divorce Decree (Decreed Computer). This was 

Miki's fourth motion to hold Dirk in contempt.(dkt. ## 25, 56, 

340) The District Court denied all three prior motions. Her 

most recent MOTSC, before the current one, was filed four months 

previously and was denied on April 18, 2022, by the Hon. Judge 

Oldenburg. This Supreme Court affirmed Judge Oldenburg's order. 

Neither party disputes that originally Dirk had purchased 

an I-Mac for his personal and business use and that there 

continued to be on this I-Mac software and files he owned. At 

some time subsequent after Dirk purchased a new Apple I-Mac, 

Dirk permitted Miki and other household members, in addition to 

himself, to use the Apple computer by removing it from his 

office and placing it in common space in the kitchen (the 

"kitchen desk") because he had purchased a more current version 

of the I-Mac with a slim profile and a 27" rectangular display. 

Miki characterized Dirk's placement of the old I-Mac as 

well as his purchase of a new I-Mac as a "gift" of the old I-Mac 

to her. The Dissolution Decree granted this I-Mac to Miki. The 

challenge as it turned out was determining which I-Mac that was. 

Almost all five hours of the hearings were taken up with 

identifying the correct I-Mac computer. Dirk had delivered the 

I-Mac computer he thought was the correct one to Miki's counsel 
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Ellington on April 4, 2022, thirty days later than the District 

Court had ordered. The delivery was late because Dirk was 

residing in Cambridge, Massachusetts, and the computer commenced 

its journey at his ranch in Wilsall. It then went to Dallas, 

Texas where a third-party service removed from it the software 

and digital files Dirk owned. 

Miki received the computer from her counsel and reviewed it 

approximately 60 days thereafter. Miki believed that the I-Mac 

Dirk delivered was not the one she had been awarded, largely 

because her files, digital photographs, and software were 

missing from the computer. She also was concerned that the 

computer had E-Bay (the digital auction house) labeling which 

appeared on the display screen when turned on. 

There is no dispute now that the I-Mac delivered was 

manufactured in 201113 and that its operating system worked. Nor 

is there any evidence after five (5) hours of testimony that 

there was more than one I-Mac computer which could have matched 

the Decreed Computer in the ranch house at the time of delivery 

of it on April 4, 2022. 

Unfortunately, the hearings revealed a case of mutual 

mistake; both parties having misunderstood which computer was 

awarded to Miki by the Hon. Judge Oldenburg's Divorce Decree. 

°Dirk originally thought it was a 2014 I-Mac. 
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And the District Court's contempt order, surprisingly, is 

confused about the computers as well and leaves the issue of the 

Decreed Computer unresolved as explained below. 

Miki's descriptions of "her computer" to the District 

Court in connection with the trial were vague and contained no 

standard identifying information or specifications. For 

example, in Miki's Amended Declaration of Personal Property 

prepared by counsel Ellington dated March 26, 2021, (pg. 11: 

"Apple computer in kitchen (gifted from respondent to 

petitioner) ";14 or in Miki's Attachment to Updated Final 

Disclosure dated March 1, 2021,(dkt.## 177,1870: "I-Mac 

computer in kitchen;" and in Miki's Proposed Findings of Fact, 

Conclusions of Law, and Decree dated August 20, 2021, (Exhibit 

MM, dkt.#269):"Apple computer in kitchen gifted by Dirk." 

With regard to the I-Mac computer Miki claimed, the 

District Court in Conclusion of Law para.72 awarded to Miki 

the:"Apple computer in kitchen gifted by Dirk." (bolded and 

underlined for ease of reference) granting her request in a 

single sentence, adopting her description in the Decree. 

"Dirk did not believe he had ever gifted a computer to Miki; he
 

believed its ostensible location on the kitchen desk, the 

presence of his software and work on the computer, and Miki
's 

ownership of a recently manufactured Mac laptop, meant the 
I-Mac 

was intended for the use of both parties. 
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Nor did Miki and her counsel in their June 21, 2022, Motion 

for OTSC and their August 4, 2022, Reply and in Miki's affidavit of 

June 21, 2022, and in all of Miki'sinitia1 exhibits for the hearings 

provide any more meaningful, distinctive identifying information 

about the I-Mac she sought. 

Miki use of location to define the computer she claimed was 

problematic. She had not used the I-Mac that was purportedly in_ 

the kitchen since January 2019 as she had not lived in Montana 

since she left at that time three years ago. Moreover, except 

for her late October 2021 ranch house break-in, she had not been 

in the ranch house since May 2020. As a result, she did not have 

any information as to what I-Mac, if any, stood on the kitchen 

desk. 

As it turned out, Miki's description of the I-Mac was so 

ambiguous that both she and Dirk erred in attempting to comply 

with the Dehree. Dirk thought there were only one eligible I-Mac 

in the ranch house. The 2015 slim profile display I-Mac which 

Dirk used exclusively could not possibly have been the Decreed 

Computer because only Dirk used it. 

In fact, Miki's description of the I-Mac as one that sat on 

the ranch house kitchen desk was so misleading that when she 

broke into Dirk's house without Court permission on October 25-
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26, 2021, she stole his 2015 slender profile I-Mac15 which had 

been moved to the kitchen by Dirk. She returned it subsequently. 

In an order on November 17, 2022, the Hon.Judge Laird 

earlier had provided guidance on how she thought a lay person 

should be able to identify a computer.16

Actually it was not until late in the hearing on December 6, 

2022, responding to Dirk's cross-examination that Miki finally made 

an attempt to meet Judge Laird's order on identifying a omputer, she 

testified about the identifying numbers, marks and other distinct 

features, including g description of the display, of the Apple I-

Mac computer she }-)Plieved she sought. 

Miki testified at the December 6, 2022, hearing that she 

thought the computer she sought weighed less than the 2011 I-Mac 

Dirk delivered, offered fewer ports, and had a square display, 

rather than the later manufactured rectangular display of the 

2011 model which had been shipped to her on April 4, 2022. 

''Apple changed the profile of the I-Mac in 2015, sliming it down 
significantly. 
16"The identification of one's computer is a common endeavor in 
Which lay persons routinely engage at work, during school, and 
at home. This is often done without the aid of experts by 
observing identifying numbers, marks, and other distinct features 
on the exterior of the device and by recognizing the display, 
settings, files and programs saved in thesomputer's 
software."(emphasis added). 
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In other words, it was nine (9) months after 
Dirk delivered 

the 2011 I-Mac that he learned at the hearing enou
gh information 

to discern there might be a second computer 
because of her 

description of the display shape. 

There is no evidence in this hearing record th
at Dirk knew 

before the December 6, 2022, hearing that there 
was a second I-

Mac that might have been confused with the 2011 
computer. He 

could not have known that there was a 2007 I-Mac o
n April 4, 

2022, when he sent the 2011 Computer to counsel E
llington 

because at that time Miki had not provided any 
identifying 

characteristics. And Miki did not grasp that t
here were two I-Mac 

computers and that Dirk had sent the later-dat
ed one. 

If she had known those specific, identifying 
details 

around the date she picked up the April 4; 20
22, delivery, she 

surely would have mentioned that in her
 affidavit 

accompanying the June 2022 motion that c
ommenced this 

proceeding. 

There is no evidence'in this hearing record 
that Dirk knew 

before the December 6, 2022, hearing that t
here was a second I-

Mac that might have been confused with the 201
1 computer he 

provided to Miki. The District Court conclusi
on that the 

timestamp on a picture of the *second I-Mac 
taken after the 

December 6, 2022, hearing adjourned does not 
prove he was aware 
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of the second computer before April 4, 2022. That timestamp 

proves rather that Dirk was diligent in pursuing a second 

computer after the conclusion of the December 6, 2022 hearing 

around 1:15 pm. Nor was it rational, if'Dirk knew of the 16-

year old computer at the time'the 2011 was delivered to Miki, 

for Dirk to spend the money and effort to clean up the 2011 I-

Mac and to ship it instead of a 16-year old computer no longer 

even serviced by Apple. No other evidence of Dirk's alleged 

pre-hearing knowledge w recited by the District Court. 

After the December 6, 2022, hearing Dirk immediately 

contacted his ranch tenant to look for a second I-Mac outside 

of the ranch house. Dirk's ranch tenant found and removed the 

2007 I-Mac from the log barn next to the ranch house, turned 

it on, and connected it to the 'internet. Remotely, Dirk then 

began to run tests on it. He completed a number of tests on 

the I-Mac and determined from research on the Apple website 

that the I-Mac was manufactured in 2007, possessed the square 

24" screen, and was lighter in weight than the 2011 model Dirk 

originally had shipped to Miki's counsel. Dirk research was 

unable to confirm Miki's testimony about the I-Mac with the 

24" square screen having fewer ports than the 2011 I-Mac. Once 

he had completed as much research as was possible Dirk 

delivered it to the Park County District Court room on January 

25, 2023. 
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Dirk testified that the 2007 I-Mac with the 24" square 

screen likely was the computer described inadequately in 

Miki's original request for an I-Mac computer. Dirk's 

testimony was uncontradicted by any other testimony during the 

hearing. 

The Montana Supreme Court has recognized that a mutual 

mistake of fact means that no contract can be formed. 

"A mutual mistake occurs when, at the time 
the contract is made, the parties share a common 
misconception about a vital fact upon which they 
based their bargain. Carey v. 
Wallner (Mont.1986), 725 P.2d 557, 43 St.Rep. 
1706. Such a mistake is a proper ground for 
recision. Section 28-2-1711, MCA; Wallner, 725 
P.2d at 561."Mitchell v. Boyer, 237 Mont. 434, 
437, 774 P.2d 384, 386 (1989), see also Kruzich 
v. Old Republic Ins. Co., 2008 MT 205, ¶ 25, 344 
Mont. 126, 131, 188 P.3d 983, 987. 

A mutual mistake causes the parties to start again once 

the mutual error is discovered, which is exactly what Dirk did. 

Dirk did deliver the 2007 Decreed Computer. 

The District Court Order is Confusing and Contradictory on the 
Number of Computers and Their Identity 

Just as importantly, even the District Court could not 

sort out the computers in its Contempt Order. The District 

Court in its Contempt order labels the Apple I-Mac computer 

de.livered to the Court at that second hearing as the 

Discovered Computer. Having just named it and distinguished 
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it, the District Court says nothing further about the 

Discovered Computer. 

Instead it orders Dirk to send the Awarded Computer, 

defined as the =plater the Divorce nacre? awarded to Mild, t o Mi k i ' s 

counsel. There is no explanation by the Court of the 

identification or characteristics of the Awarded Computer. 

But, there is also the suggestion in the Court's. 

language that the Discovered Computer might be the Awarded 

Computer as the Order contains this language, "...based 
on 

this and other evidence presented at hearing, the Court 

finds that the Awarded Computer was not lost as Dirk 

asserts, and that rather than shipping the Awarded 
Computer 

as ordered, Dirk hid it in a barn and mailed the Shipp
ed 

Computer in its place in violation of the Interim 
Order. 

The Court makes no findings as to the present conditio
n of 

the Awarded Computer." The Cou'rt had earlier recit
ed that 

the Discovered Computer, (just like the Awarded Co
mputer) 

had been-found in Dirk's barn. It is not clear if the Court 

regards the Discovered Computer and the Awarded 
Computer as 

two distinct computers or as the same computer. 
Therefore it 

is not clear if the Court thinks there are two comput
ers 

(Shipped, Discovered/Awarded) or three compute
rs (Shipped, 

Discovered, Awarded) involved in the hearings. 
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The Court heard Dirk's extensive, uncontradicted 

testimony about the Discovered Computer on the second 

hearing date. Apparently though, the District Court thought 

there were two I-Macs hidden in the log barn even though 

there is no testimony or evidence to support such a 

conclusion. Also the Court's Contempt Order mistakenly 

states that with regard to the Shipped Computer (as set out 

below, to avoid any confusion, Dirk would label this the 

2011 I-Mac), that Miki testified it had a squarer screen 

than the Awarded Computer. Actually, Miki's testimony on 

January 24, 2023, was not that. Miki's testimony was that 

it was the Awarded Computer that had the square screen'. 

For the purpose of clarity in this brief, there 

are only two computers, a 2007 24" square display I-Mac 

computer which is the Awarded Computer, as it turned out, 

and a 2011 27" rectangular display I- Mac w hich is the 

Shipped Computer. 

Dirk introduced Exhibits NN (2007 I-Mac) and 00 (2014 

I-Mac)at tria117 providing the technical specifications of 

the two computers. (The 2007 Computer model has been 

discontinued and is no longer supported by Apple because it 

is 16 years old). 

"Both were admitted into evidence. 
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In short, the District Court's conclusions about the 

Awarded Computer, the Discovered Computer and the Shipped 

Computer are confusing and contradictory. 

But the Court compounds its error by then ordering 

Dirk to send the Awarded Computer and its Restored Data to 

Miki's legal counsel within 14 days. Unfortunately, Dirk 

could not send the Awarded Computer because whatever 

computer to which the Court is referring is in the 

possession of the Park County Clerk. In fact both the 2007 

I-Mac (the real Awarded Computer) and the 2011 I-Mac reside 

with the Park County District Court Clerk. While the 

District Court apparently thinks(there are three computers, 

actually there are only two.fl 

18 In fairness to the District Court, it may be that the.District 
Court thinks there are three computers at issue because Miki 
testified at the December 6, 2022, hearing that there were 
three. Dirk was stunned by this testimony and the District 
Court acknowledged during the hearing that Dirk obviously was 
distressed about the disclosure of more than one I-Mac. 
(12/6/2022 Transcript at pg. 126). Subsequently at the January 
24, 2023, Hearing Miki dropped the, reference to three computers 
and instead discussed Only two computers—the one Dirk shipped 
her and the one Dirk introduced into evidence on January 24, 
2023; the 2007 24" square display I-Mac. The District Court 
also may have been confused by the, testimony about the 2015 slim 
profile 27" display I-Mac belonging to Dirk which Miki stole. 
A11 of this, of course, is speculation. 
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Of course, Dirk promptly advised the District Court 

that he could not comply with the Court's order. He stated 

in his Status Report: 

"Compliance Status 

"1.Dirk has not restored any removed data to the Awar
ded 

Computer because the Awarded Computer is not in his 

possession, Dirk having delivered the Awarded Computer to 

Miki at the hearing on January 24, 2023. Dirk believes the 

Discovered Computer is the same as the Awarded Compute
r. Other 

than Dirk's 2015 27-inch I-Mac 27 (slim screen; see Exhib
it 

B3) which Miki stole on October 25, 2021, when she burgled 

Dirk's house with an armed thug, there are only two computer
s 

in Marriage of Adams: (1) the 2007 version of the I-Mac w
hich" 

is the Discovered Computer and which was delivered intac
t to 

the Court at the second hearing. The second computer 
is the 

2011 I-Mac 27 inch display computer. The 2007 I-Mac 24" 

display is the Awarded Computer. 

2.Dirk shipped the Restored Data on an.UGreen hard 

drive, to counsel Ellington at her office on Monday Ma
rch 27, 

2023. Since the Restored (Preserved)Data is from a 2011 I-

Mac that even Miki has testified does not belong to h
er 

(Miki June 21, 2022, Affidavit at para. 4), Dirk caution
s 

that attempting to install files from the 2011 I-Mac f
rom 

the external hard drive on to the 2007 I-Mac (Awarded 

Computer) may create operating challenges for the 200
7 I-

Mac. Dirk provides this external hard drive to counsel 

Ellington only out of an excess of caution." 

Neither ithe District Court nor Miki have responded to 

this March 2023 Status Report. Dirk assumed after th
e second 

hearing that the District Court'would want the parti
es to 

file memoranda of law arguing the facts and law 'sinc
e so 

much new information was elicited at the second hear
ing. 

• 
Instead the District Court ordered the parties 

not to 

file any other papers in connection with the hear
ings until 
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it had issued an order. Not only did this deprive the 

District Court of clarifying briefs, which based on the 

Order, appears would have been helpful, but it did not seek 

Miki's review of the 2007 24' square display computer 

delivered to the Court. The Court acknowledges this when it 

says it does not know the status of the Awarded Computer. 

In short, Miki had the burden of proof here that Dirk 

deliberately did not provide her with the Awarded Computer. 

Her testimony was confusing and opaque and did not provide the 

requisite identifying information about the Awarded Computer 

until Dirk's cross-examination. And she has not proven that 

the 2007 I-Mac (the Discovered Computer in the Contempt Order) 

which was produced to her on January 24, 2023, was not the 

Awarded Computer. 

The District Court Order on Software and Digital Files 

Ignores the Law and Prior District Court Rulings 

Miki's primary argument and the District Court's primary 

basis for issuing a two-year contempt order is that there were 

no software nor digital files on the 2011 I-Mac computer with 

the 27" display. Dirk has stated that the software, other 

than the Apple operating system, and the digital files were 

removed at his direction because the District Court's Decree 

only awarded the comp.uting machine and operating system. 
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The Contempt Order finds that this one Decree sentence 

also transferred the software and digital files along with the 

computer because such transfers "were implicant" in the Hon. 

Judge Oldenburg's Decree transferring an I-Mac computer. In 

so interpreting that Decree's one sentence, which is silent on 

the issue, the District Court offered no factual or legal 

analysis. As a consequence it is difficult to evaluate or to 

respond to the District Court's conclusion. 

But Judge Oldenburg's language in another paragraph in the 

Divorce Decree makes clear that he did not regard the one-

. sentence language on the I-Mac transfer as conclusive on the 

title to software and digital files. Judge Oldenburg ruled at 

paragraph 67' of the Conclusions of Law as follows: 

"The Court finds that the customer/work data 
and documents in Dirk's possession that do not 
belong to Dirk shall be returned to Miki 
immediately. Likewise, any documents, papers or 
records belonging to Dirk taken by Miki from the 
Ranch house shall be returned to him immediately. 
These transfers shall be accomplished no later 
than 30 days after this Order, or alternatively, 
the party in possession shall certify under 
penalty of perjury that they have destroyed all 
such data and/or documents, no longer possess 
them or were never in possession of the same." 
(emphasis added) 

Finally, Judge oldenburg ruled in paragraph 70 of the 

Conclusions of Law that "Dirk shall be awarded all other 

personal property not specifically listed herein or as specified 
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in the Distribution Chart attached hereto Exhibit B." (emphasis 

added) 

Miki cited no statute or case law in support of her 

position that the transfer of a machine, a computer, also 

transferred whatever digital software and files were loc
ated on 

the computer. This part of Miki's MOTSC takes the position, in 

effect, that a one-sentence order in a state court divorce 

action, impliedly overrules the Copyright Laws, as amended, 17 

U.S.C. chapters 1-8 and 10-12 (2022)(exclusive rights in 

copyrighted items), as well as the developed law, mostly in 
the 

federal courts (e.g., Forest Park Pictures v. Universal 

Television Network, Inc., 683 F.3d 424, 429 (2d Cir. 201
2)). 

Miki seeks to disregard copyright and software licensing 
black 

letter law which undergirds the technology boom of t
he last 

fifty (50) years without even one citation. If the change of 

title to a computer also transfers title to all the 
software and 

digital files, then the software licenses relied 
upon by 

America's digital economy to protect intellectua
l property are a 

fruitless exercise. 

Moreover, in taking this position, Miki raises a ver
y 

serious question about whether a state divorce decre
e should be 

interpreted by implication to preempt applicable 
federal law. 

Such an interpretation is contrary to good i
nterpretative 
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practice and ignores language to' the contrary in the same 

Decree. 

Miki's motion, in effect, holds that a software license 

agreement, for example, which runs to more than 20 pages 

prepared by the second largest technology company in the world 

(Microsoft), can be ignored (see 12/6/2022 Hearing Transcript 

Exhibit S, para. 1.a. "This service/software is licensed not 

sold." Exhibit S was admitted into evidence). If such wild, 

unsubstantiated assertions are to be found credible, at the 

least, Miki should be tasked with citing some case law and 

making some tightly reasoned argument from the license contract 

language. 

As well, Miki advanced no legal argument that a Montana 

divorce court distributing property pursuant to MCA 40-4-202, 

has the authority to distribute digital documents without the 

necessary findings required by that statutory section's 

requirement that the property "belonging to either or both, 

however and whenever acquired and whether the title to the 

property and assets is in the name of the husband or wife or 

both..."(emphasis added) "Belonging" is defined by Merriam-Webster 

as "to be owned by." (Merriam-Webster.com as accessed on January 

27, 2023). It simply is not credible to contend that Miki 

possessed ownership in software appearing on the computer 
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because she admits that the 2007 computer was a "hand-me-down." 

Rather the 2011 computer had software placed upon it(which was 

governed by contracts which granted written permission to use 

the software, permission which was not transferable. Those 

contracts were with Dirk. 

Just as importantly, with regard to the digital files and 

software, on the computer, Miki has provided no description of 

any software, digital file nor digital photograph to which she 

makes a claim, nor has she made any effort to prove nor even to 

allege that she owned the property which she claims. For 

example, is she claiming that photographs Dirk took of his son 

Harry in 2008 on the 2007 I-Mac now belong to her? That cannot 

be Judge Oldenburg's intention. But if it was, then surely more 

than a few words were required tip do so. 

In response to Dirk's questions of Miki on cross-

examination on how Dirk would identify software or digital 

files, including photographs, she claimed she owned so he could 

provide them,to her; she responded that she did not know why she 

had to identify the pictures. (1/24/2023 Hearing Transcript pg. 

50) 

By comparison if one approaches the issue of interpreting 

the Decree's one sentence pursuant to the principle of Occam's 

Razor, one could read the sentence as simply transferring a 
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machine. That approach does not require this Court tO fin
d that 

the Hon. Judge Oldenburg, by implication, in one sentence 

overruled fifty (50) years of U.S. copyright law. 

Here again, though, the District Court's Contempt Orde
r 

contradicts its own conclusion that title to a comp
uter also 

transfers title to all the software and digital files 
on the 

computer. The District Court ignores its own rule by orde
ring 

Dirk to transfer the Restored Files to Miki. 

If software and digital files belong to the owner of t
he 

computer, then Dirk, by the logic of the Distric
t Court, must 

own the Restored Files. 

There was no testimony nor opportunity to evalu
ate the 

software and files on the 2007 I-Mac afforded by th
e Court. 

Instead the Court took the MOTSC under advis
ement and 

ordered the parties not to file briefs or fu
rther motions. 

The District Court's Information Order, Prov
ides No 

Information about Why Dirk's Motion Was Denied a
s Meritless. 

Dirk filed a MOTSC to enforce the District C
ourt's various 

seal orders on March 2, 2023. Without hearing from Miki, the 

District Court on March 30, 2022, denied the motion,19 
calling it 

'9 The details of Miki's violations are 
provided in Dirk's Motion. 
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meritless. The Court provided no other insight into the basis 

of its order. Therefore Dirk is unable to respond to it. 

For example, the Park County District Court Clerk decided 

to treat the Decree as confidential. And this Supreme Court has 

treated the Decree as confidential on it's docket website. 

Miki, of course, violated that restriction. Reminding both 

parties seemed just. The Supreme Court has stated that if an 

order on a substantive motion provides no explanation, the 

decision must be remanded to the District Court for an 

explanation. Robinson v. Feese, 2015 MT 290N, 1 8, 382 Mont. 

407, 363 P.3d 1145; In re Marriage of Crowley, 

374 Mont. 48, 53, 318 P.3d 1031, 1037. 

CONCLUSION 

The Supreme Court shOuld reverse the Order in full and 

remand the Order to the District Court for a hearing to make a 

decision which reflects the actual facts of the computer 

ownership issue as well as the ownership of the software and 

digital files consistent with the facts, prior District Court 

orders, and applicable federal and state law. 

The Supreme Court should reverse the District Court Order 

finding Dirk in contempt and subjecting him to a 10 year POP. 

The Supreme Court should remand the District Court's order 

on confidentiality for an explanation of its rationale or 

reconsideration. 

2014 MT 42, ¶ 26, 
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Dated: September 8, 2023 

Respectfully Submitted, 

/s/ Dirk S. Adams 

Dirk S. Adams 
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