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The Montana Board of Bar Examiners hereby petitions the Court for
authority to adopt use of and administer the “Uniform Bar Examination” (“UBE”)
as the testing component of the Montana bar admissions process. The UBE was
developed by the National Confefence of Bar Examiners (“NCBE”) and, after a
lengthy process of study and development, has been adopted for use in five states
so far — Washington, North Dakota, Idaho, Alabama and Missouri. Several other
states are presently consideringradoption of the UBE. If approved, the Board
intends to implement use of the UBE for use in the Montana Bar Examination in

February 2012 or, at the latest, July 2012.!

! The Board acknowledges assistance with this petition from Greg Murphy of the Billings firm
of Moulton Bellingham. Greg Murphy is a nationally-recognized expert regarding bar
examining, and former chair of the National Conference of Bar Examiners (NCBE), chair of the
Multistate Bar Examination Committee, and of the ABA Law School Accreditation Committee.
Greg served as co-chair of the NCBE committee that studied, developed and proposed the UBE.
Greg was a member and chair of the Montana Board of Bar Examiners for many years.



The Board also seeks to raise the passing score from 130, one of the lower
passing scores 1n the country, to 135 (or its 400-point scale equivalent of 270).
The passing score issue is addressed in further detail below.

Finally, the Board proposes to eliminate the Montana Essay Examination
(MTEE) component of the Montana Bar Examination and replace it with more
detailed on-line course materials and a requirement that applicants take and certify
passage of an on-line, open-book test specific to Montana law. This final proposal
is modeled on rules and procedures in place in Missouri following that state’s
adoption of the UBE.

Set out below is the Board’s explanation of the UBE, the rationale for its
proposal to adopt the UBE, to raise the passing score and to improve the process
with respect to assuring applicant knoﬁledge of specifics of Montana law. We

also address the changes necessary in connection with adoption of the UBE.

What Is The Uniform Bar Examination?

Montana administers ‘;he basic form of the Uniform Bar Examination. The
Montana Bar Examination as presently administered is comprised of thé following
components: (1) The Multistate Bar Examination (“MBE”) (200 questions); (2) the
Multistate Essay Examination (“MEE") (six questions); (3) the Multistate
Performance Test (“MPT”); and (4) four Montana-created, hour-long, essay

questions (“MTEE”). The scores on these four test components are scaled to the
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MBE, and a final composite score for the examination is obtained. The minimum
passing score in Montana is 130,I élﬂiough the Board, as explained below,
recommends the passing score be inc;eased to 135 to be more in line with the
majority of jurisdictions and of our neighboring states.” In addition, applicants
must take and achieve a minimum passing score (80 points) on the Multistate
Professional Responsibility Examination (“MPRE”), administered separately from
the four components described above.

The UBE will consist of the MBE, six one-half hour MEE questions, and
two 90-minute MPT questions — the same exam as presently given less the four
locally-prepared MTEE questions. Thus, applicants will not find themselves
facing a different prepargtion regi;néﬁ for the UBE than at present. Transition to
the MBE should be seamless and is not expected to involve higher costs to the
applicants. The reasons for the Board’s recommendation, and what the Board
proposes to replace the MTEE, is discussed further below in the section titled “The

Montana Component.”

> Montana’s minimum passing score is currently one of the lowest in the country and is
significantly lower than neighboring states such as Colorado, Nevada, Alaska and Idaho. We
propose raising the minimum passing score to a level in the mainstream with other states. The
Board sees no reason for or advantage to Montana having one of the lowest passing scores in the
nation. The chart showing passing scores in all jurisdictions is attached as Exhibit A. As can be
seen, the passing scores of most neighboring jurisdictions are well in excess of 130. For
example, the passing score for Utah is 135, Colorado 138, Alaska 140 and Idaho 140, although
both North and South Dakota still use the same low passing score as Montana — 130.
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The UBE has been under consideration for some time. A short UBE
description titled “Understanding the Uniform Bar Examination” and more detailed
articles regarding the UBE are attached to this petition as Exhibit B. Also
attached, as Exhibit C, is a paper with “Frequently Asked Questions” (FAQs) and
answers, addressing common questions regarding the UBE. Exhibits B and C were
prepared by the National Conference of Bar Examiners (NCBE), the professional
organization that prepares the MBE, the MEE and the MPT.

North Dakota, Washington, Idaho, Missouri and Alabama have adopted
the UBE. In addition, the Conference of Chief Justices and the ABA Council of
the Section of Legal Education and Admissions to the Bar have adopted
resolutions endorsing consideration of the UBE. The two resolutions are attached
as Exhibit D.

At the invitation of the NCBE, Justice Rice attended a conference in June
2009 in Madison, Wisconsin, devoted to consideration of the UBE. Likewise,
Justice Leaphart attended a conference in April 2010 in Austin, Texas, that
addressed, though in less detail, adoption of the UBE. Finally, Justice Cotter
attended a conference in Salt Lake City in late 2010 that addressed, among other
topics, the UBE and how various states were handling consideration and
implementation of the UBE. Thus, some members of the Court have been exposed

to information regarding the UBE and have suggested topics the Board should



address in its consideration of the UBE. The Board has done so and concluded that
the UBE is a step forward in bar examining and should be used in Montana.

In considering adoption of the UBE as a component of the bar examination
and admissions process, two key areas should be addressed: (1) demonstrating the
superiority of the UBE, the advantages, if any, for Montana by participating, how
the portable UBE score will work, and the degree of local control which will be
retained (admissions, grading, scoring, and assurances regarding knowledge of
local law); and (2) demonstrating that the stakeholders (the Board, the greater Bar,
the Law School) are aware of and support the move to the UBE. We begin by

addressing the uniform examination.

The Superiority and Advantages of a Uniform Examination

The Montana Bar Examination has come a long way since the early 1980s
when Montana abolished the diploma privilege and larger numbers of applicants
began sitting for the examination. Since that time, Montana has, fhrough the
efforts df various Board chairs and members as well as through its administrators,
been involved on the cutting edge of the science of bar examinations and has been
directly involved with the National Conference of Bar Examiners (NCBE). Due in
part to this deliberate and detailed involvement with the NCBE and bar examiners

around the country, the Montana Bar Examination has improved dramatically and




is now more psychometrically sound and reliable than in the years first following
abolition of the diploma privilege.

Much improvement in the bar exam is attributable to use of testing products
produced through the efforts of the NCBE. The initial NCBE product used in the
Montana examination was the Multistate Bar Examination (MBE), now approved
for use in every state in the United States, except Louisiana, and used in several
U.S. territories including the District of Columbia, Puerto Rico, the U.S. Virgin
Islands, Guam, and the Northern Marianas. In addition, the NCBE developed —
and Montana has adopted — new and well-recognized tests such as the Multistate
Essay Examination (MEE) and the Multistate Performance Test (MPT). The
economies of scale achievable thiough the NCBE permit devotion of substantial
resources to high quality examinations, resulting in testing products and testing
expertise that cannot be developed when each jurisdiction acts alone, producing
individual questions for use on each jurisdiction’s exams. {Sample NCBE testing
products are included in the appendix to this petition, as Exhibit E.)

Each of the NCBE examinations (MBE, MEE and MPT) is drafted by teams
of content experts, including law professors, judges, and practicing lawyers. As an
example, the MPT questions are drafted by a seven-member drafting committee.
The questions are drafted according to published test specifications and each test

item goes through multiple reviews. Not only does the committee review and



revise the quéstions multiple times, the questions are also independently and
critically reviewed by outside content experts. The items are pre-tested to identify
potential problems which might arise in the administration of the examination so
that corrections can be made before the item is administered. After the
examination is conducted, the NCBE conducts a grading and scoring workshop,
aimed at assisting graders to score the exam answers consistently and uniformly.
This test development process is comprehensive — and expensive ~ and
produces testing items of the highest quality. Because the Board believes that
applicants to the bar, the bench, the bar, and the public of Montana expect and are
entitled to the highest quality bar examination possible, the Board has consistently
studied and recommended adoption of new NCBE products. The Board has great
confidence in the MBE, MEE and MPT, and regards those products as superior to
questions written locally by Board members or outside drafters. Adoption of the
UBE - and continuing use of these key NCBE testing components — is strongly

endorsed by the Board.

Advantages and Loecal Control

By agreeing to adopt the UBE, Montana will provide an important
advantage to persons taking the examination. One of the requirements for adopting

the UBE is agreement that UBE scores from other jurisdictions are transferable,



though for limited periods of time. Thus, for example, a University of Montana
graduate taking the Montana bar examination will be able to transfer his or her
score to any other state using the UBE. MBE scores now are transferable, and
there is no reason that a properly -scaled and equated UBE score should not be
transferable as well.

It is important to note that the UBE and transferability of scores does not
mean reciprocity of admissions among jurisdictions, nor will it serve to allow large
. out-of-state firms or national plaintiff groups to gain a foothold for their firms here.
Because UBE scores may be transferred only from other UBE jurisdictions and
only for a short period of time, the utility of the UBE as a means to gain admission
by out-of-state lawyers is drastically limited. Further, as a matter of law, and of
policy, Montana will and should continue to control who it admits to its bar.
Among the elements that will remain in the control of the Board and Court are:

Montana will retain control over who may sit for the test and who will
be admitted.

The Montana Board will continue to grade MEE and MPT questions
through its own efforts and limited use of Montana lawyer graders.

Montana will determine its own passing standards and, in particular,
its minimum passing score, though that score should be in line with
passing scores of neighboring states. While UBE scores are
transferable, within certain time limitations, transfer of a passing score
in one jurisdiction does not necessarily mean that the score constitutes
a passing score in another. The transferred score must meet the
passing standard of the jurisdiction to which it is transferred.



Montana will continue to make its own character and fitness
evaluations and decisions.

Montana will continue to make its own decisions relating to testing
accommodations for the disabled.

Montana will continue to decide the minimum educational
requirements for admission to the bar. At present, Montana requires
that all applicants have obtained a Juris Doctor, or equivalent degree,
from a law school approved by the American Bar Association.

Montana will retain the 3-year limit on transferability of MBE scores
and will apply that same 3-year limit to transfer of the entire UBE
score. That means an established lawyer who has practiced longer
than three years but who has a UBE score will not be able to transfer
that UBE score to Montana in order to gain admission. At the end of
three years, the UBE score may no longer be transferred, thus
removing the possibility that UBE score portability will be regarded
as indirect reciprocity.

Montana may continue to set its own pro hac vice rules.

The Board will continue to establish and propose for adoption its own

rules for admission. Those rules will, of necessity, be modified if the

Court allows adoption of the UBE and its adoption of the minimum

passing score of 135, along with implementation of the Montana

educational component discussed below.

Given that the bar exam as presently constituted is made up of the three

UBE components plus four one-hour Montana essay questions, changing to use of
the UBE is really no change at all other than agreeing to adopt the concept of score

portability — i.e., the ability to transfer, within a limited period of time, a UBE

score obtained in one UBE jurisdiction to another UBE jurisdiction.” The only

* Thus, a Montana examinee would be able to transfer their UBE score to North Dakota, Idaho,
Missouri, Alabama or Washington as of the time of filing this petition. It is safe to predict that
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change of significance to address is the substitution of the Montana on-line content
test for the four one-hour MTEE questions presently administered. That issue is

addressed below, under the heading “Montana Component.”

Raising the Passing Score

As to the minimum passing score, the Board recommends adoption of a
scaled score of 270 on a scale of 400 on the UBE. (Note that, on a 200-point scale,
the equivalent score is 135.) As'noted above, the present passing score in Montana
is 130, a standard that exists principally as historical artifact. When Montana
adoptéd the MBE in the early 1980s, the minimum passing score was set at 135,
but the Board had discretion to move the pass line up or down dependent upon
circumstances following each examination. Over time, the score migrated to 130,
without sound bases to justify the change, and was ultimately codified by rule at
130. The 130 passing score, however, is among the very lowest minimum passing
scores in the United States. There appears to be no sound reason why Montana
should continue with a low minimum passing score, and the Board recommends
adoption of 135, a score in line with those of neighboring states such as Utah

(135), Colorado (138), Alaska (140) and Idaho (140).

other states, and particularly other western states, will adopt the UBE as well. Likewise, a score

obtained in a UBE jurisdiction will, for a limited period of time, be transferable to Montana.
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It should also be noted that the pass rate in Montana is one of the highest in
the country, generally in the middle to high 80%s and even low 90%s. This high
pass rate exists because Montana has a comparatively low passing score. The
Board is aware, anecdotally, of applicants unsuccessful in other states searching for
a low-score, high pass-rate state in which to take the exam and become licensed.
The Board does not wish for Montana to maintain that reputation.’

Having discussed the Board’s reasons for recommending adoption of the
UBE. and its recommendation for a minimum passing score of 135 (270 on the new
scale), we turn now to the issue of whether the Montana Bar Examination should
retain as a testing component questions devoted to Montana-specific topics, 1.e,

whether Montana should retain the Montana Essay Examination (MTEE).

The “Montana Component”

When the Court approved giving the MEE (Multistate Essay Examination)
in Montana as part of the Montana Bar Examination, it ordered that a half day of

examination be separately devoted to testing on Montana law, referred to as the

* Another important reason to increase Montana’s passing score to at least a mainstream level is
to avoid the possibility that an individual who has taken the UBE in another jurisdiction and
failed would transfer the UBE score into Montana and pass because Montana would accept the
score and measure it against its own passing score. Thus, for example, a person could score a
133 on the UBE in Idaho and fail (Idaho’s passing score is 140). That examinee could transfer
the 133 to Montana and it is a passing score. That possibility is not foreclosed, of course, but a
ten-point gap between Montana’s passing score and Idaho’s passing score is simply too large and
creates too great of an opportunity for examinees attempting to “shop” a UBE score. Indeed. that
problem is exacerbated as more states adopt the UBE because Montana is among the eight
jurisdictions with the lowest passing scores — Alabama (128), Minnesota, Missouri, New
Mexico, North and South Dakota and Wisconsin, at 130.
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“Montana component,” and known, in the Board’s vernacular, as the MTEE
(Montana Essay Examination.) The rationale for this rule is undoubtedly the
proposition that one who is licensed to practicé in Montana should be familiar with
Montana law. Thus, the Board separately develops and administers four one-hour
essay questions that may be drawn from any of the 15 topics listed in Rule 102C of
the Montana Board of Bar Examiners Rules. Those questions are generally drafied
by members of the Board or outside content experts.

Mindful of its obligation to evaluate its testing methods from time to time,
the Board has considered how the Montana component of the bar examination is
developed and administered. Because the fundamental purpose of the bar
examination is to help assure minimum competency to practice law in Montana,
the Board respectfully submits that the Montana component (the MTEE) should be
replaced by a more effective vehicle for achieving the desired end.

After the elements of honesty and integrity, it may be said that knowledge of
generally accepted principles of laW and the ability to employ the legal method of
reasoning to come to appropriate conclusions from given facts is the next essential
element of demonstrated minimum competency to practice law. The UBE will
appropriately test if an individual applicant has that fundamental knowledge and
ability and the Board is confident that no better test exists to accurately assess

minimum competence.
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Thus, the question remains whether the MTEE is required to determine
minimum competence to practice law in Montana. As it presently exists, the Board
drafts and grades four essay questions adminisfered as part of the bar exam. Those
four questions, by deliberate choice, are not focused on unusual or arcane rules of
law because the Board firmly believes that memorization of quirks or arcania of
Montana law 1s not essential to minimum competence and is unfair to applicants in
this high stakes examination. Specific local knowledge may or may not be
necessary at some point in practice, but that is a different question. The Board
believes an applicant who has appropriately demonstrated minimum competence
on an examination devoted to determining minimum competence is fully capable
of learning and applying the various quirks of the law in Montana. Stated
differently, is the MTEE necessary to examine knowledge and skills adequately
addressed and tested by the UBE or is there a more efficient and effective method
of assuring a degree of familiarity with special areas of Montana law?

Different states have taken differing approaches. For example, North
Dakota has simply adopted the UBE with no allowance for any sort of state-
specific component. Arizona, which has not yet adopted the UBE but seems
poised to do so, will likely apply a seminar-based approach to conveying specifics
of Arizona law to its applicants. Missouri takes a third path. Missouri has made

Missouri-specific materials available on-line and requires applicants to the bar to
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take and pass an on-line “open-book” examination. The Board recommends the
Missouri approach.

With respect to the Montana component, it is important to acknowledge that
Montana law differs from that of other jurisdictions in some limited respects. But
if one examines fundamental concepts of Montana law one discovers that it is not,
in the main, at odds with that of most other jurisdictions or generally accepted
principles of law. For example, Montana has adopted forms of a number of
uniform or model laws, including the Uniform Commercial Code, the Uniform
Probate Code, the Uniform Enforcement of Judgments Act, the Uniform
Partnership Act, and the Model Business Corporations Act. This list is merely
illustrative. The point is that, as a general proposition, Montana law is consistent
with general principles widely recognized.

Nevertheless, it may be reasonably maintained that minimally competent
lawyers in Montana should have familiarity with some of the special features of
Montana law. For example, it may be that Montana lawyers should be aware of
Montana’s Unfair Trade Practices Law, § 33-18-101, MCA, et seq., and in
particular the provisions of § 33-18-242, MCA. The same might be said about
Montana’s comparative negligence law at § 27-1-702 through § 27-1-706, MCA,
or the statutory provisions relating to product liability set forth in § 27-1-719.

Minimally competent Montana lawyers should be aware of the statutes of
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limitations for various causes of action. §§ 27-2-201, et seq., MCA. Suffice it to
say that the set of special or specific Montana laws, the awareness of which might
be judged to be necessary to minimum competency, is limited and can, with
directed effort, be compiled and conveyed to applicants in a coherent and focused
manner. The Board believes that conveying such information to applicants as
proposed in this petition is more valuable than testing by way of four general essay
questions chosen from the 15 topics listed in Rule 102C.

The Board submits that rather than asking applicants to respond to four
essay questions on limited areas of Montana law as a way of assuring familiarity
with, perhaps, only four aspects of Montana law, applicants should instead be
required, as a condition of license, to take and sign a Certificate of Completion of a
mandatory open book test referred to as the “Montana Educational Component
Test,” or “MECT.” Given the limits of the four-question format, retaining the
MTEE cannot be said to guarantee that even well-known uniquely Montana-law
topics will be the subject of examination. Addressing those topics in the on-line
materials and requiring successful completion of an on-line multi-question test at
least calls a greater number of specifics of Montana law to the attention of
applicants and also provides a resource to those applicants once they have passed
the examination and are beginning to practice law. Of course, those same

materials will be available to all Montana lawyers as well as the public in general.
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The Board proposes that Montana follow the Missouri model and its
development and use of the “Missouri Educational Component Test.” Attached to
this Petition as Exhibit F is an example of the subject outlines that are on-line and
available for review by applicants -- and the public — through the Missouri Court
website. Also attached as Exhibit G is the print-out of this year’s on-line open
book test each applicant is required to take and pass prior to certifying compliance
with the MECT requirement. Finally, Exhibit H is the web page describing the
Missouri Educational Component Test. The full set of materials and the MECT
itself can be found at http://www.courts.gov/page.jsp?id=325.

The Board proposes that former Board Chair, Greg Murphy, and current
Board Chair, Randy Cox, be charged by the Court with surveying the bench,
leading members of the bar, and the faculty of the University of Montana Law
School with the goal of developing a list of important features of Montana laws
and then constructing the list of materials and topics to be prepared and made
available on-line. Development of the on-line materials and the MECT itself will
be the direct responsibility of the Board of Bar Examiners.

The Board of Bar Examiners believes that the UBE appropriately tests for
the standard of minimum competence. The Board further believes that if a
state-law component remains a requirement that the requirement is well satisfied

by use of the Missouri model and the Board’s development of the MECT. Review
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of on-line materials and the requirement of an open book test will satisfy the
requirement of exposure to and knowledge of both well-known and more obscure
aspects of Montana law. It is also worth noting that the placement of Montana law
outlines on-line will serve as a resource not only to bar applicants but also to

practicing lawyers and the public.

Other Interested Constituencies

The University of Montana Law School and the State Bar have been alerted
to this proposed change in the bar examination, and were provided advance copies
of various drafts of this petition. The faculty of the University of Montana Law
School invited Board Chair, Randy Cox, and former Board Chair, Greg Murphy, to
attend a faculty meeting, and that meeting was held with extensive discussion and
interchange of ideas. Greg Murphy was invited to attend, speak and answer
questions at a board meeting of the Montana Trial Lawyers Association. Randy
Cox has met with the Past Presidents Committee of the State Bar and with the
President of the Student Bar Association of the UM Law School. Comments were
solicited, and received, from the State Bar and the law school faculty. While the
Board does not presume to speak for either the State Bar or the UM law school, the
Board has been in close and regular contact, and we are optimistic that they will

support the recommendations made in this petition.
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The State Bar of Montana has reasonable cohcems regarding the financial
impact of adopting the UBE. It should be noted that, at this point, the Board does
not anticipate lowering fees for bar examinees and applicants to the Bar
notwithstanding some cost savings by discontinuing use of the MTEE, although
that may occur in the future once the on-line MECT has been developed and is up
and running. There have been discussions between Chris Manos of the State Bar
and Board Chair, Randy Cox, regarding anticipated costs of the on-line course and
test. Missouri was able to develop on-line content with little cost and to put the
materials on the Court’s website without use of outside consultants and with
reliance upon in-house IT staff. Thus, the present fee structure should remain until
we determine if there will be a need to use those exam fees to develop the MECT.

CONCLUSION

For the reasons stated above, the Board respectfully requests that the Court
allow adoption of the UBE in Montana, consider whether a state-specific
component is required and, if so, direct the adoption and use of the Missouri-
modeled “Montana Educational Component Test,” or MECT. Further, the Board
respectfully requests that the Court increase the passing score required on the
Montana Bar Examination to 135 (or its newer-scaled equivalent of 270).

The Board stands ready to respond to the Court’s questions or inquiries at

any time. The Board has studied this particular issue for well over two years and
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firmly and unanimously believes that this Petition should be granted and the

changes recommended be implemented.

=
DATED this 28 dayof 4o [ ,2011.

MONTANA BOARD OF BAR EXAMINERS

.

’ ' «/"‘V P

Randy J SEOX, Chair—

P. 0. Box 9199
Missoula, MT 59807-9199
rcox(@boonekarlberg.com
Phone: (406) 543-6646
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CERTIFICATE OF SERVICE

This is to certify that the foregoing Petition for Adoption of Uniform Bar

Examination was served by U.S. Mail upon the following this Dfday of April,

2011:

Chris Manos
Executive Director
State Bar of Montana
P. O.Box 577
Helena, MT 59624

Dean Irma Russell
School of Law

The University of Montana

Missoula, MT 59812

Members — Board of Bar Examiners

Michael B. Anderson
P. O.Box 3253
Billings, MT 59103

Gary W. Bjelland
P. O. Box 2269
Great Falls, MT 59403

Jacqueline T. Lenmark
P. O. Box 598
Helena, MT 59624

Loren “Larry” J. O’Toole, 11
P. 0. Box 529
Plentywood, MT 59254

Debra D. Parker
P. O. Box 7873
Missoula, MT 59807

Michael P. Sand
1688 Star Ridge Road
Bozeman, MT 59715

MONTANA BOARD OF BAR EXAMINERS

By /%f =

Randy ¥ Cox; Chair
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EXHIBIT A



Idaho's “% MEE andfor local essay” portion of the written subcomponent combined scare
weight was corrected from 50 to 33.3 in this online version of Charl VII. 2/18/2010

CHART VII: Grabine AND SCORING

COMBINED SCORE WEIGHTS

MiNIMun PASSING STANDARDS

Do you Do vou
WHAT 18 YOUR USE BOTH SCALE ARE YOUR | OVERALL COMPONENT WRITTEN SUBCOMPONENT TOTAL BAR EXAM SCORE
AVERAGE SRADING THE MBE THE WRITTEN SCORES
rerormisezaon? | B0 | R rasnes? % % % N:l/;T REFORTED | 00-pomr | MPRE
(Fearuary/JuLy) WBE | Wrimex MEE anpicr annlog SCORE SeALE"
Jurisbicmon Yes No Yes No | Yes | No s B Locar PT o
Alabama ‘both 8 weeks X X X 50 50 0 ] 1w {28 128. | 15
Alaska both 10-12 weeks | X X X 50 50 5 125 140 140 80
Arizona hoth § weeks X X X B | & & o 1367 | 85
Arkansas both 4 weeks X X X 33 67 485 18.1 405 135 85
California 1Bwké.ATwks. | X X X 35 65 1 | 2 1440 144 86
Colorade both approx. 9 wks. X X X 50 50 30 20 276 138 85
Connecticut 6 whs.J8 wks. X X X 50 50 50 - 264 132 80
Delaware 11 weeks X X X 40 60 40 20 145 145 85
Dist. of Columbia | both9-10weeks | X X x | 50 50 % | % 26 133 75
Florida hoth 6-8 weeks X X X 50 50t 50 136 138 80
Georgia Both 13 weeks X X X[ ] 50. 286 2.4 o | 138 75
Hawaii hoth 1012 weeks | X X X 50 507 35 10 134 134 85
daho both 6 weeks X X X 50 56. .| 333 | 167 | 1880 | . 140 85
Htinois both 7 weeks X X X 50 50 43 7 264 132 80
ingiana both 8-8 weeks | X X X 50 50 I 2w | s |12 | w0
fowa both 6 weeks X X X 50 50 30 20 266 133 80
Kansas both 6 weeks | X X X 50 | 50 50 ' 13 | t:o |80
Kentucky both 9 weeks X Xk X — - — — — — 75
Louisiana, . .| 5-6whs/8-9 wks. 1 x E - | = — - — = 80 .
Maine both B-10 weeks | X X X 36 B4 54.5 9 138 138 80
Maryland 1a-9wksM3-14wks. | X - X 1 X 1 | & 55.5 1A caes | 13853
Massachusetis hoth 14 waeks X X X 50 50 50 270 — 85
‘Michigan " | May15MNov.15 | X X 1 x 50| 50 s | a5 |35 8s
Minnesota both 12 weeks X X X 50 50 375 125 260 130 85
 Wissiesippi . | Apr25/Sept.25 | X X X 4| e | e | ots “ag- | 132 -] s
Missouri both 7 weeks X X X 40 60 50 10 1,300 130 80
Montana > | both7-Bweeks | X X X R I R 130 | 180 | a0
Nebraska both5-Bweeks | X X X 50 50 50 135 135 85
Nevada both8weeks | X X x| s e | oosa | ces s | s | s
New Hampshire hoth 10 weeks X X X 50 50 30 20 270 135 79
New Jersey inMayfinNov. = | X X X 50 50 50 133 | 1es | rs
New Mexico both 6-8 weeks X X X 50 30 33 16.7 130 130 75
New York inMayfin Nov. | X X X o |- sof 0o | 10 665 | 133 °| 85 -
North Carolina hoth 4 weeks X X X 40 60 60 346 1384 | 80

22 Comprehensive Guide to Bar Admission Requirements 2010




CHART VII: Graping aND Scorin (CONTINUED)

COMBINED SCORE WEIGHTS MINIHUM PASSING STANDARDS
Do you Do you
Whi 15 YOUR USE BOTH SCALE BRe YouR | OVERALL COMPONENT WRITTEN SUBGOMPONENT TOTAL BAR EXAM SCORE
AVERAGE GRADING! THE MBE THE WRITTEN SCORES
REPORTING PERIGD? AND WRITTEN COMPONENT COMBINED? :y % REPORTED
{FesruarviJuLy) compoRENTS? | To THE MBE? % % MEE y MPT 200-pomT | MPRE
ANDJOR SCORE )
MBE | Wrrien ANDIOR SCALE"
LOCAL ESSAY PT SCALE
JURISDICTION Yes | Mo | Yes | Mo | Yes| No LaGAL
North Dakota both 7 weeks X a0 ] x 5 B0 3 20 260 ~ | 805
Ohio both 12 weeks X X X 33 67 533 133 405 135 85
‘OKlahoma 'both 7 weeks X x| ox 50 | 50 50 2400 | 135 |15
Oregon both 6 weaks X X X 50 50 375 12.5 65 — B5
Pennsylvania | | - 5wks8uks. X X X 45 55 - - mn - 75
Rhode Island both 10 weeks X X 50 50 41 9 276 138 B0
South Carolina | B wks /12 wks. X X X | = — — . - - 7
South Dakota both 12 weeks X X X 50 50 30 20 130 130 75
Tennessee 6 wks.J9 whs, X ok X o+ - - — - — 75 .
Texas £0 whs 14 wks. X X X £0 gof 40 10 675 135 85
Utah both 8 weeks X X X 50 50 333 16.7 270 135 86
Vermont both 6-8 wks. X X Xt - — — — — — 80
Virginia both 8 weeks X . X X 40 60 60 140 140 85
Washington both 10 weeks X ¥ — — —_ — — —
WestVirginia - | both 7-weeks X X X 50 50 30 20 210 135 | 75
Wisconsin both 6 weeks X 4 X 50 504 375 125 258 129
Wyoming | both8-10wks. | X.- X x| - - — - — - 75
Guam both 6-8 wks. X X X 50 50 389 1.1 132.5 132.5 80
Northern both 8-3 wks. X e o - — - - — - 75
Mariana Islands
Palau 5 weeks X X X — — — — — — 75
Puerto Rico both 8- whs, X 4o ki — - = - - —
Virgin Islands both & weeks X X X 50 30 50 70 —_— 75

) ) o o See supplemental remarks.
*Each value is a rough approximation of the score on a 200-point scale that would be required to meet the jurisdiction’s minimum

passing standard. Please note that this value is not applicable to individual bar examination compenents nor 7s it used to determine
actual pass/fail outcome. In addition, local grading policies, bar exam characteristics, and other statistical factors may lead to fluctua-
tions [n these values and may affect the comparability of these scores across jurlsdictions.

TIncludes a local multiple-choice o short-answer cemponent.

# Sea supplemental remarks for scering details.
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CHART VII: Graping AND Scoring {SUPPLEMENTAL REMARKS)

Florida The total score includes performance on a
locally developed multiple-choice component,

Hawaii The written score includes performance on a lo-
cally developed multiple-choice component that is
weighted 5% and assesses Hawaii rules of profes-
sional responsibility.

idalio Overall component combined score weights are
effective with the July 2010 examination.

Kentucky The examination includes both the MBE
and a written component that consists of equally
weighted performance on the MEE and locally de-
veloped essay questions. There is a separate mini-
mum passing standard on each component. To pass
the examination, an applicant must achieve a score
of 132 or greater on the MBE and an average score
of 75 or greater on the written component.

Louisiana The examination is compased of a written
component that consists of performance on 9 lo-
cally developed sections. The minimum passing
standard on each section is a score of 70. To pass
the examination, an applicant must achieve the
minimum passing standard on 7 sections including
the 4 that cover Louisiana Code topics.

New York The total score includes performance on a
locally developed multiple-choice component that
is weighted 10%.

South Carolina The examination includes both the MBE
and a written component that consists of perfor-
mance on 6 locally developed essay sections. There
are separate minimum passing standards for the
MBE and essay sections—a score of 125 or greater
on the MBE and a score of 70 or greater on each
essay section. To pass the examination, an appli-
cant must meet the minimum passing standards on
6 of 7 sections (the MBE is considered a section).
A score of 110 or less on the MBE results in auto-
matic failure.

Tennessee The examination includes both the MBE and
a written component that consists of performance
on 12 locally developed essay questions. There is a
separate minimum passing standard for each essay.
To pass the examination, an applicant must achieve
1) a score of 125-129 on the MBE and meet the
mininmum passing standards on 9 essays, or 2) a
score of 130134 on the MBE and meet the mini-
mum passing standards on 8 essays, or 3) a score of
135 or greater on the MBE and meet the minimum
passing standards on 7 essays.

Texas The total score includes performance on a locally
developed short-answer component that is weighted
10% and assesses Texas and/or federal rules related
to Procedure and Evidence.

Vermont The examination includes both the MBE and
a written component that consists of performance

on the MPT and locally developed essay questions.
There is a separate minimum passing standard for
each component. To pass the examination, an ap-
plicant must achieve a score of 135 or greater on
the MBE and a score of 135 or greater on the writ-
ten component. An applicant who achieves a score
of 130-134 on either component can still pass if
the other component score exceeds 135 by 2 points
for each point by which the lower score was below
135.

Washington The examination is composed of a written
component that consists of performance on locally
developed essay questions. To pass the examina-
tion, an applicant must achieve an average score of
70% or higher.

Wisconsin The written component of the examination
consists of performance on the MPT, the MEE, and
locally developed essay questions. The composi-
tion and weighting of these written subcomponents
is determined individually for each administration.

Wyoming The examination includes both the MBE and
a written component consisting of performance
on 10 locally developed essay questions, There
is a separate minimum passing standard for each
component. To pass the examination, an applicant
must achieve a score of 130 or greater on the MBE
and an average score of 70 or higher on the written
component (and achieve 70 or greater on at least 6
out of 10 essays).

Northern Mariana lslands The examination includes
both the MBE and a written component that con-
sists of perforinance on the MPT, locally developed
essay questions, and the MEE. There is a separate
minimum passing standard for each component. To
pass the examination an applicant must achieve a
score of 120 or greater on the MBE and an average
score of 65% or greater on the written compaonent.

Palau The examination includes both the MBE and a
written component that consists of performance
on locally developed essay questions. There is a
separate minimun passing standard for each com-
ponent. To pass the examination an applicant must
achieve a score of 120 or greater on the MBE and
an average score of 63% or greater on the written
component,

Puerto Rice The combined passing score is 596
points out of 1,000, Exam dates are in March and
September.
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Understanding the
UNIFORM BAR EXAMINATION

What Is the UBE?

The Uniform Bar Examination (UBE) is prepared by the National Conference of Bat Exammers to tesl Lnowl—
edge and skills that every lawyer shiould be able {0 demonstrate prior to becoming licensed to practice law. It is
edﬁdﬁiqed of the“Multistate Essay Examination (MEE), two Multistate Performance Test (MPT) lasks, and the
Multistate Bar- Examination (MBE). 1t i5 uniformly administered, grad ed, and scored by user jurisdictions; and
results'in a portable score that can be used to seek admission in jur isdictions that accept UBE scores. :

The UBE is adrmmstered over two days, w1th the MBL giver on the last Wednesday of February and ]uly and
the MEE and MPT given on the Tuesday prior to that. The MEE and MPT scores are scaled to the MBE, w1th the
MBE We1ghted 50%, the MEE 30%, and the MPT 20%.

_]unsdlctmns that use the UBE contmuc to
. decide who may sit for the bar exam and who will be admitted to prachce
. determme underlying educational. requirements.
+ " make all chiracter and fitness decisions.
- set their own policies regarding the numbel of times candidates may retake the bar examination.
* o make ADA deaswns._
+  grade the MEE and MPT. o
+  set their own pre-release regradﬁé poliéies

* assess candidate knowledge of ]unsd1ct10n-~.pec1 (ic content through a separate test, course, or'some combi-
nation of the two if the }urlsdlctlon chouvses.

*  accept MBE scores earned in a prevmus examination for purposecs of making focal adrmssmn decisions if
they wish. Note, however, that candidates must sit for the entire UBE in a single administration to earn a

portable UBE score.

s set their own passing scores.

e determinc how long incorrﬁng'UBE scores will be accepted.

* 7 maintain the ‘securityfo'f test content-and provide appropriate testing conditions by adnu'niste_fihg the UBE
at specified times and in accordance with the rules laid oul in the Supervisor’s Manual, including the guide-
lines for room setup, book distribution, seating charts, and proctor sclection and training.

‘To consistently assess candidates across jurisdictions, UBE jurisdictions will

+  administer a common set of MEE questions.

. administer the entire exammatlon to each UBE candldatc Banked or tr dnbfelltd sCores may hot, be used in
calculating UBE tolal scores. i

= ensurc that their yr aders are tramed and cahbrated

s  grade the MEE and MPT based on uruforrn cntena usmg generally apphcable rules of Iaw tather than
jurisdiction-specific law. " : '
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'have NCBFE perform the scaling of the MEE and MPT scores lo the MEE to ensure that score calculahons

are performed consistently across ]urlsdrchons

make admissiony decisions based on NCBE's scaled score calculations; that is, they will not: conduct

regra'ding after examination results have been announced.

report on their test adrmmstratlons and perrmt occasional audit by NCBE to verify that best prachces are
being followed.

To facilitate score portabﬂrty and transfers, UBE jurisdictions w1ll

generate a UBE total score expressed on a 400—pomt scalc.

' __reqmre candidates to prowde sufficient demographic imformation on the MBE answer sheets to 1dent1fy

their:scores for transfer by NCBE, mcludmb the candidate’s name, date of birth, and Social becurlty Number _

-or NCBE number.

i jsubnrut all UBL scores to a central registry maintained by NCBE to ensure that a full score hrstory is reported
by NCBE to 1eLe1v1ng ]unsdrchons when candldates request UBE score transfers o

UBE rohl SCOres So that candldates can determine 1r their scores are hlgh enough to nanafer to other
jurisdictions.

-+ Role of the Jurisdictions

Representatives: of numerous jurisdictions have been actively involved in shaping the UBL. UBE jurisdic-
tiorns continue to participate in the discussion of issues of mutual infcrest and the lmplemEﬂthUD of best
" practices. '

NCBEL is prepared to assist JuI‘lSdlCtlUnH that are mterested in developmg courses or tests’ on uruque aspects of

jurisdiction-specific law.

Gregory G. Murphy,

NCBE Srecial. CoMMITTEE ON THE UNIFORM BAR Exam

Lane V. Erickson Philip M. Madden Richard J. Morgan

Diane F. Bosse

Chair, New York State Theodore L. Kuzniar
Board of Law Examiners President, Illinois Board
Buffalo, NY of Admissions to the Bar

St. Charles, IL

Erica Moeser

President, National
Conference of Bar
Examiners

Madison, WI

Co-Chair Chair, Idaho Bar Exam Chair, Board of Trustees, Founding Dean Emeritus,
Former Chair, Montana Drafting Committee National Conference of University of Nevada
Board of Bar Examiners Pocatello, ID Bar Examiners William S. Boyd School
Billings, MT Long Beach, CA of Law
Franklin R, Harrison Las Vegas, NV
Rebecca 5. Thiem, Co-Chair Former Chair, Florida Board Hon. Cynthia L. Martin
Former Chair, North Dakota of Bar Examiners President, Missouri Board of Alan Ogden
Board of Law Examiners Panama City, FL Law Examiners Executive Director, Colorado
Bismarck, ND Kansas City, MO Board of Law Examiners
Mary Kay Kane Denver, CO
Hon. Rebecca White Berch Professor and Dean Veryl V. Miles
Chief Justice, Arizona Emeritus, University of Dean, The Catholic Hon. Gerald W. VandeWalle
Supreme Court California Hastings University of America Chief Justice, North Dakota
Phoenix, AZ College of the Law Columbus School of Law Supreme Court
San Francisco, CA Washington, DC Bismarck, ND

National Conference of Bar Examiners
302 South Bedford Street, Madison, WI 53703-3622

Phone: 608-280-8550 | Fax: 608-280-8552 | TDD: 608-661-1275 | www.ncbex.org

Inquiries regarding the UBE may be directed to Lavrie Elwell, NCBE Special Projects Coordinator, af lelwell@nchex.org or 608-316-3084.




THE TESTING COLUMN

COMING TOGETHER: THE UBE

by Susan M. Case, Ph.D.

he Uniform Bar Exam (UBE)
may be summarized in a
simple albeit somewhat
adulterated haiku:

The UBE is
the MBE, six MEEs,
and two MPTs,

Of course, the UBE is a little more
complicated than that. This column will
flesh out some of the details that both
enrich the concept of the UBE and make its imple-
mentation challenging,

Jurisdictions will decide when (or if) they want
to be part of the UBE. Of course, once part of the
UBE, they may opt out at any time.

First of all, let me describe the three tests that
make up the UBE. Most of you have a basic idea
about their formats, but you may not have actually
seen an example for some time, Fach of the tests has
a different purpose, and together they are designed
to assess the extent to which examinees have the
requisite knowledge and skills to be licensed to

practice law.

Tue MBE

The purpose of the MBE is to assess the extent to
which an examinee can apply fundamental legal

principles and legal reasoning to analyze a given
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fact pattern. The questions focus on the
understanding of legal principles rather
than memorization of local case or
statutory law. This is not the multiple-
choice test that you might remember
from school or that is parodied in the
popular press. This is a professionally
developed examination of the highest
quality. Questions are not tricky, nor do
they test knowledge of trivial or esoteric
facts. Instead they provide 200 sample
cases that require examinees to apply their legal
knowledge to situations that a newly licensed lawyer
would be expected to handle.

All MBE questions are developed and reviewed
multiple times by a committee of content experts
and a series of outside reviewers. Both practitioners
and law professors participate in the review pro-
cess. Many MBE questions are also pretested during
actual MBE administrations to ensure that they are
appropriate in terms of difficulty and the extent to
which they separate highly knowledgeable exam-
inees from less knowledgeable examinees. These
development steps are essential in order to produce
multiple-choice questions for high-stakes examina-
tions. Content experts are reconvened following each
MBE administration to review the performance of
questions and to ensure that the questions are scored
fairly in accordance with generally accepted legal

principles at the time of administration.



SAMPLE MBE STYLE QUESTIO\I AND ANSWER

L Sample MBE—Ster Questlon

A man borrowed money. fronmi a bank -and executed a
.promrssm\ ‘note for the amount secured by a. mortgage
jon hls res1dence Several years later, the man sold l‘IJ.S
residenice. As provrded by the Contract of sale, the deed to
the buyer provrded that the buyer ‘agreed.” "to assu_me the

e)ustmg mortgage debt” on the resrdence

. Subsequently, the buyer defaulted on the mortgage loan _. B

. to the _bank and approprlate foreclosure proceedlngs'_'

_ were 1mt1ated
K The foreclosure sale resulted ina def1c1ency
' There sno apphcable statute |
: Is the buver lia ble for the deflcrency

(A) No, because even if the buyer assumed the mortgage,

the se]ler is solely responsrble for any deﬁclency

- (B) N 0, because the buyer did not sign.a promlssory note’

" o the bank and_the.refore_ has no personal hab]l_lty. _

o (C) Yes, because the. buyer assumed the mortgage and
: theretore became persona]ly llable for the mortgage loan " :
_’and any dehc1ency _ S :

S {D) Yes, because the fransfer of the mortgage debt to the
: buyer resulted i in a novation of the original mortgage and

loan and rendered the buyer solély. responstble for: any

. _deﬁc1ency

Ahswé_r B

B The corre'c't aniswer is C because, with- a. mortgage.
T assumptlon, the buyer who assumes. the mortgage debt . -
._ 'becomes pnmanly hable The man, _absent a release by )
) -the bank also ig liable, although the.rnan is secondarlly i
. hable This, situatfon can be contrasted W1th one in which

the buyer purch_aSLd ‘subject to the mortgage, in W_‘l’uCl’l -

case only the man would be liable for any deficiency.

THE MEE

The purpose of the MEE is to assess examinee abil-
ity to (1) identify legal issues raised by a hypotheti-
cal factual situation; (2) separate material which is
relevant from that which is not; (3) present a rea-
soned analysis of the issues in a clear, concise, and
well-organized composition; and (4) demonstrate an
understanding of the fundamental legal principles
relevant to the probable solution of the issues raised
by the factual situation.

The MEE consists of nine 30-minute questions,
from which each participating jurisdiction currently
selects the questions (usually six or fewer) it will
administer, Each question deals with one or more of

the following areas:

Business Associations (Agency and Partnership;
Corporations and Limited Liability Companies)

Conflict of Laws

Constitutional Law

Contracts

Criminal Law and Procedure

Evidence

Family Law

Federal Civil Procedure

Real Property

Torts

Trusts and Estates (Decedents” Estates;
Trusts and Future Inierests)

Uniform Commercial Code (Negotiable
Instruments (Commercial Paper); Secured
Transactions)

The Testing Column 29




The UBE will include a particular preselected six

questions in each administration.

The key to the quality of the MEE is found first
in the questions. Like the MBE's questions, these
are developed and reviewed multiple times by a
committee of content experts and a series of outside
reviewers. The MEE questions are also pretested
under examination conditions by a group of newly
licensed lawyers. This pretesting allows the develop-
ers to be assured that each question is appropriate
in terms of difficulty, that the time constraints are
appropriate, and that the grading materials provide
a spread of scores. These development steps are
essential in order to produce essay questions for

high-stakes examinations.

A second important attribute of the MEE is the

grading materials that are provided to aid in grading

each essay, A summary provides a brief synopsis of
the type of response that is required. Also provided
is a list of the legal problems in the essay question
and an outline of points that the question writers
believe should be awarded to the sections of the
response. Together these grading materials aid the
graders in ensuring that they understand the law
associated with the essay question and provide the
structure that is necessary to ensure fair and consis-

tent grading.

Finally, a grading workshop is held for both MEE
and MPT graders immediately after each bar exam to
help them become familiar with the essay questions
and the grading materials, While this workshop is
offered at one central location now, we are exploring
ways of providing it by videoconferencing for those

who prefer that method.

SaviPl E MEE QUESTION, SUMMARY, AND GRADING EXCERPT

Sample MLL Question

Cal'issthe CEQ and chairman of the 12-member board of

" . directors:of Prime, Ine. (Prime). Three other members of

FPrime’s board of directors (the Doard) are also serior offi-
o cers of Prime. The remaining eight membets of the Board

are wholly independent directors,

Recently, the Board decided to hire a consulting firm
to help Prime market a new product. The Board met to
" consider whether o hire Wiseman Cotsul fing (Wiseman)
or Smart Group (Smart). The Board firstheard from a
.1'-_j represeilalive of Wiseman. The Wiscwian: represcnlative
“descrihed some of the projects. Wisernan had completed
for other clients and outlined the work it proposed to
S do for Primie Tor: $500,000. Lhe Beard: then heard from

a representative of Smiart, ‘another consulting firm. The

Soiart representative described a similar work plan and

stated that Smart’s: proposed fee was $653,000, Either of -

these amounts would be a signilicant oullay for Prime: .-

After the Board heard both presenlations, Cal dis- :
closed to the Board that he had a 2™ parﬁlefship_:h{teres_t" '
i Smart. Cal s'tate.d:_ thathewould not bé--in'volzfea in any
woele Lo be per.fg;rméd by .S.ma:r.t for Prime. He' kmew but
did not discloée tﬁ the Board that Smart’s proposed fee for
thisconsulting assignment was substantially higher than it

normally charged for comparable work.Ihe Board did not

ask about the basis for Smart’s proposed fee.

U After receiving all of this information, and no other
information, the Board discussed thé relative merits of the
two proposals for 10 minutes./1he Board then voled unani-
mously (Cal abstaim‘hg) to hire Smart, oven though hiring

~

Smart wouwld cost Prime approximately 30% more than

hiring Wiseman, Cal was prosent thr011:gbnu’r the meet-
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mg but chd not parhclpate except to the extent Jndlcated with

above._ :

'1._. :Dld Cal violate hlS duty of loyalty te ane’?
' 'Explam

oo

Prime, does he ‘have any defemae to: hablhty?. i
Explain. T o

B -3 D1d the dlrectors of Prlme, other than Cal,
. vmlate thelr duty of care? Explam

: Sample Summary _ .

: Cal the CEQ and chairman of the board of Prlme, owes -
a flduc1ary duty of loyalty to Primne. Even though Cal.
' d_1d not pammpate in the Board’s discussion of the con-Lc -

Sult‘mg pro]ect ‘and even though the conL:aLt w1th Smart

:Waﬁi approved by a ma]orlty of dlsmterested duectors,

".Cal ‘breached hlS “duty of loyalty: by fallmg to dlsclose"f'..' -
fhe substannally Irugher fee charcred to Prime by Smart a

partnershlp m Wthh Cal has a financial mterest Here,
~court would be. unhkely to find that the contract was objec-
' hvely:fan_c o Prlme.,. given Smart’s _substan_tlally hlgher. fee.

-+ Therefore, Cal has no.Jdefense to his breach of the duty of

B loyalty.

The Board may have violated its fiduciary duty of
" care when it approved the contract with Smart after only a
1o-minute discussion and without seeking or receiving full

information about the fees to be charged.

Sample Cxcerpt-trom the Grading Materials:
Point Three

Prime’s disindercsted direclors hkel; breached -their duty

- an interest. -

. Assummg Cal breachedkus duty of IUYalty to. : G

lf the dn‘ectors do not quahf', for the protectlon of the

: .busmess ]udg'meut rule, they likely Wﬂl be fotmd to’ have'_ -
- breacheci their- duty of care in approvmg the contract w1th

Smiatt. The busmess ]udgment rule creates a presumptlon

~ .. that “in makmg a business de(:lsxon the ditectors . acted

on an mformed basm, in good faith and in the honest behef :
that the action taken was in the best mterests of the com—
pany.” Aronsan v. Lewis, 473 A. 2d 805 (Del 1984)

In this case, there is no-evidence of bad fmth. Atleast
eight directors were eﬁti‘rely disinterested. Nor is there any-
evidence that the chrectors did -not have an' honest behef o

that they were actmg n the best mterests of Prime.

the Board was adequately mformed, a patty clalmmg that -
the directors breached thelr dutv uf care has the burden of -

showing that the Board d1d ot hate bu.thclentm.formatlon x
te justify going with the higher-priced firm. Theé fact that

Stmavt wag going.to charge Prime more than ks custom- :

ary Tate suppests that the rate was not justified by added
value. Arguably, the $130,000 price difference required the
Board to at least ask more about Smart’s rates. Morcover, if
the Board had discussed the contract for more than 10 min-

utes, itmight have realived that 1t lacked full information. -,

Therefore, it is likely that a courl would find thaf the =~

Board violated its fiduciary-duty of care by approving the ..

ccoptract with Smart.

THE MPT

The purpose of the MPT is to assess fundamental
lawyering skills in a realistic situation by asking the
candidate to complete a task that a beginning lawyer
should be able to accomplish.

The MPT requires applicants to (1) sort detailed
factual materials and separate relevant from irrele-
vant facts; (2) analyze statutory, case, and administra-
tive materials for applicable principles of law; (3)
apply the relevant law to the relevant facts in a man-

ner likely to resolve a client’s problem; (4} identify
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and resolve ethical dilemmas, when present; (5) com- after each bar exam to help them become familiar

municate effectively in writing; and (6) complete a with the cases and the grading materials.

lawyering task within time constraints.
The example below illustrates a sample task.

E 90-minute MPT i 1f-contained , in-
ach 90-minute 18 @ seli-contained case, n Because of the length of the MPT, I will not include

cluding a File, a Library, and a task to be completed.
the rest of the case materials here, but you may view

The development process for the MPT is simi-

sample questions, including the instructions, the
lar to that of the MEE in that materials are devel-

. \ . File, the Library, and a description of the task, as well
oped and reviewed by a committee, materials are

reviewed by external reviewers, and each MPT case as the appropriate Point Sheet, on the NCBE website
is pretested. As noted above, a grading workshop is using the following link: hitp://www.ncbex.org/

held for both MEE and MPT graders immediately multistate-tests /mpt/.

SAMPEE MPPT Tagk

Butrke & Clemenls, LLI*
Attorneys at Law
4333 Skillman Avenue
Dixon, Franklin 33133

MFMORANDUM February 22, 2005

TO: Applicant
TFROME ~ Thomas Butke
RL: L v Rose Kingsiey

We represent Rose Kingslev, a local lawyer, ina fee dispute with Karery Greene, another local
lawyer., Recently, Kingsley received $1 million as her fee for settling the $3-million Maoreno
case thal: Kingstey and Greene worked o A- few days ago, Kingsley received a letter from
- James Kantz, an atlerney represending Greene, demanding a portion of Kingsley’s fee from

t]‘ltl L.\"](]["L![lt) Celbe.

Please draft-a memorandum analyring the following issues:

(17 whether Creene was a partner or an associate of Kingsley for purpoges of Rule 200 of

the Franklin Kules of Professional Conduct; and

(2) whether the requiremernts of Rule 200 have been et by the fee-splitting agreement

between Kingsley and Greene and the commumication with Moreno.
(n R

In cach part of th memorandurm, vou' should  incorporate the. relevant [acls, analyze
e applicable Tewal authority, and explain - how the: facts-and - law  aflect  our - client’s
| the applicable: legal authority, and eiplain How the fact {lw affoct our client

obligatiens,

L
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SELECTION OF EssAY QUESTIONS AND
GRADING CONSISTENCY

We expect to establish a working group that will
participate in conversations about the development
of the UBE. One of the early conversations will focus
on the selection of questions for upcoming exams
and the development of grading materials that can
be used by all participating jurisdictions. Use of the
same essay questions and the same grading guide-
lines enhances the consistency of the exam across
jurisdictions and ensures that all candidates are
assessed on the same material and that scores reflect

the same knowledge and skills.
The MEE and MPT will be scored in essentially

the same way as they are scored now. The answers
for candidates in each jurisdiction will be scored
within that jurisdiction, and MEE and MFPT
scores will be scaled to the MBE scores within that
jurisdiction.

Jurisdictions may continue to use the grading
scale they are currently using. Scaling the grades
for the written portions of the exam to the MBE will
place all the grades on the MBE scale regardless of
which grading scale the jurisdiction uses to grade the
MEE and MPT.

To maintain scoring consistency and compara-
bility of scores, all UBE jurisdictions will adhere to
the following:

MEE and MPT scores will be combined and

scaled to the MBE.

The MBE scores and the combined MEE/MPT
scores will be weighted equally.

The precise allocation will be MBE at 50%, MEE
at 300/0, and MPT at 20%.

MEE essays and MPT cases will be graded based
on uniform criteria.

UBE jurisdictions will use the same MEE essay
questions.

OTHER UBE CONDITIONS

Aside from the decision that all UBE jurisdictions
will use the MBE, six MEE essay questions, and two
MPT cases, many other decisions will remain under
the control of the jurisdictions. Stated most simply:

Jurisdictions will retain control over who may sit
for the tests and who will be admitted.

Jurisdictions will determine their own passing
standards.

Jurisdictions will continue to make character and
fitness decisions.

Jurisdictions will continue to make ADA deci-
sions.

Jurisdictions will continue to determine educa-
tional requirements.

Jurisdictions will continue to grade their own
essays using their preferred score scales.

We recognize that many issues remain, and
we expect the UBE to evolve over the next several
years. Over time it will be possible to introduce new
procedures that will enhance the scoring process.
For example, an optional centralized scoring service
could be offered to improve the consistency in scor-
ing the MEE and MPT across jurisdictions. Other
potential services would include centralized ADA
processing and decisions, exam registration, and test
administration. It is also possible that decisions out-
lined above may be modified somewhat as the time
of implementation nears. We anticipate working
with jurisdictions that wish to ensure that applicants
are familiar with local law, either by developing

examinations or by use of other methods.
As always, your comments are welcome. (3
Coming together is a beginning. Keeping together
is progress. Working together is sticcess.

—Henry Ford

SusaN M. Casg, Pr.D., is the Director of Testing for the National
Conference of Bar Examiners,
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THE TESTING COLUMN

THE UNIFORM BAR EXAMINATION:
WHAT’S IN IT FOR ME?

by Susan M. Case, Ph.D.

y now, many of you are

familiar with the basic

concept of the Uniform Bar

Examination (UBE). The UBE
is an examination used across multiple
jurisdictions; the score that an examinee
receives is transportable to other UBE
jurisdictions that are part of the UUBE
group. The UBE is composed of the
Multistate Bar Examination (MBE), six
Multistate Essay Examination (MEE)
gquestions, and two Multistate Performance Test
(MPT) tasks. Every UBE jurisdiction will use the
same essay questions, the same performance tasks,
and the same grading guidelines. The MBE will be
weighted 50 percent and the written portion (MEE
and MPT) will be weighted 50 percent.

As of February 2010, 34 jurisdictions use the MPT
and 26 jurisdictions use the MEE. These numbers
have increased considerably over the last few years.
Given this current uniformity, some people are no
doubt wondering why the UBE is being offered, why
jurisdictions are interested in administering the UBE,
and who will benefit from the new test. This column
identifies the primary stakeholders and notes some

of the advantages each will see.

It should be noted that NCBE does not anticipate
a larger number of examinees as a result of the UBE.

Although uniform adoption of the UBE will increase
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the number of MEE and MPT first-time
takers, adoption of the UBE will reduce
the number of examinees who are tak-
ing these tests for the second or third
time as a result of seeking admission in

another jurisdiction.

EXAMINEES

Each examinee who takes the UBE will
receive a tolal scaled score, This score
may be submitted to other UBE jurisdic-
tions for use in seeking admission; such an examinee
will not have to retake the examination. The pass/
fail result will not transfer, but the actual score will

transfer.

A pass from one jurisdiction does not guarantee
a pass from another jurisdiction because jurisdictions
have varying passing standards. Other admission
requirements may also vary. While the UBE scores
will transfer, jurisdictions will still review all appli-
cants with regard to character and fitness and other
requirements before admitting them. Some jurisdic-
tions will likely add a test or course related to Iocal
content. In these jurisdictions, although examinees
will be excused from retaking the MBE, MEE, and
MPT, they will need to take the local component.

The equal weighting of the MBE and the written
portion is a fair system overall. While research has

not shown that any ethnic or racial group performs



better as a group on one format or the other, indi-
viduals may perform relatively better on one of the
formats (i.e., some individuals perform better on the
multiple-choice component whereas others perform
better on the written compoenents}. Creating a single
total scaled score allows examinees who perform
better on one component to compensate for weaker
performance on another component, and weighting
the written and multiple-choice portions equally

assures overall fairness.

An examinee who takes the bar exam in a juris-
diction, works exclusively in that jurisdiction, and
never moves from that jurisdiction probably will not
realize a particular benefit from the UBE. However,
the transportability of the UBE score is a significant
advantage to an examinee who fails to get the job he
or she intends and has to move to another jurisdic-
tion to find work, or one who ends up working for a
firm that has clients in multiple jurisdictions.

LAW SCHOOLS

The benefit to a law school is that all of its students,
as well as studenfs from many other schools in
other jurisdictions, will be taking exactly the same
exam and receiving scores that will have the same
meaning across the country. While every jurisdiction
with the exception of Washington and Louisiana
currently uses the MBE, many jurisdictions use
locally crafted essay questions. The UBE will only
include essay questions and performance tasks that
are developed centrally, researched thoroughly, and
subjected to considerable quality contrel and review.
These questions and performance tasks are packaged
with grading materials, and graders have access to
grading workshops to aid in the consistent grading
of the essays and performance fasks.

The MBE and the written portions of the UBE
will be weighted equally, ensuring reliable scores
that do not give advantage to those who perform
better on multiple-choice questions or those who
perform better on written exams. Currently, the
weights applied to each exam score vary by jurisdic-
tion, making it more challenging for law schools to
prepare their students who may be taking different
bar exams.

JURISDICTIONS

The primary benefit to the jurisdictions is that they
are relieved from the burdens of developing high-
quality written exams and grading materials and
of completing the development of these materials
in a timely manner. The UBE questions and grad-
ing materials will be developed by committees of
content experts under the direction of NCBE; the
grading materials will be used by all UBE grad-
ers. This application of uniform grading materials
will help to ensure grading consistency across UBE

jurisdictions.

UBE jurisdictions will be invited to participate in
the development of best practices materials. NCBE
has already worked at developing best practices for
various jurisdictions, but this process would become
more efficient if the practices were applicable to a
larger number of jurisdictions. These materials will
address issues such as the best way to calibrale grad-
ers, the best structure for score reports and feedback
0 examinees, and the best means of giving feedback

to law schools,

Currently NCBE provides aid to jurisdictions at
no cost to the jurisdictions. This aid would be more
efficient if the jurisdictions followed similar proce-
dures. NCBE is also considering providing additional
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services for UBE jurisdictions as needed. These ser-
vices may include centralized ADA decision making,
centralized grading of written materials, and central-
ized score reporting. Such services would be offered
by NCBE, but UBE jurisdictions would determine
which tasks and services they wish to retain and

which they prefer to have done cenfrally.

THE PUBLIC

The UBE will provide more consistency in the
requirements for bar admission across the country.
And more consistency will make the bar admis-
sions process more understandable to members
of the public. Take a minute to look at Chart VIL
Grading and Scoring in the Comprehensive Guide
to Bar Admission Requirements 2010 found on our
website (www.ncbex.org/comprehensive-guide-to
-bar-admissions/). This chart highlights the differ-
ences among jurisdictions in grading and scoring
the various components of the bar exam. The chart
shows that most jurisdictions use the MBE, most
scale the written component to the MBE, and most
combine scores. But the MBE weights range from
33 to 50 percent, the MEE and /or local essay exam
weights range from 25 to 67 percent, and the MPT
and /or local performance test weights range from 7
to 26 percent. One might wonder: How were these
weights determined? Which of these reflects best
practices? Why is there so much variely from one

jurisdiction fo the next?

The passing standard score ranges from 65 to
2,400. Do the various constituents understand what
these standards mean? Is it really 36.92 times as hard
to be admitted in Oklahoma as in Oregon? Questions
arise, such as: Why are these passing standards
expressed as they are? How can these standards
be interpreted? Can comparisons be made across

jurisdictions?

52 The Bar Examiner, February 2010

FiNAL THOUGHTS

Several jurisdictions are working to be on the fore-
front of the UBE, others are holding back to see
how much momentum there is, and others have
not begun to think about it. More than 20 years
ago, I was involved in the development of a uni-
form licensing exam for physicians (the USMLI).
In that case, the exam was developed for graduates
of medical schools around the world (i.e., for bath
U.S.-trained and foreign-trained physicians} who
seek to practice in the United States. The initial reac-
tions to the USMLE were very similar to reactions to
the UBE. Although one could argue that the human
body is the same worldwide, concerns were raised
about the differences from one jurisdiction to the
next--differences in terms of ethnic and socioeco-
nomic makeup, rural /urban breakdown, social and
religious belief structures that combine to affect the
prevalence of disease, the types of injuries, the avail-
ability of resources that affect treatment, and the

structures of patient care.

Despite the challenges that complicated the
development of a uniform medical licensing exam,
we were able to develop an exam that met the needs
of the entire country. I have no doubt that the same
will be possible in law. It is important to remember
that the multistate bar exams are not designed to
assess the ability to apply knowledge to every con-
ceivable legal issue that a newly licensed lawyer
might encounter. Rather, they are designed to assess
the ability to apply knowledge to a reasonable set of
tasks to ensure that each admitted lawyer has at least
minimal competence to practice law. The UBE seeks
to achieve that goal while benefiting those involved
in the bar admissions process. [

Susan M. Cass, Pr.D., is the Director of Testing for the National
Conference of Bar Examiners,



ESSAYS ON A
UNIFORM BAR EXAMINATION

For this issue of the magazine, we have chosen to bring our readership a series of brief essays on the concept of the uni-
form bar examination (UBE). Three phrases sum things up about the UBE as that iden exists today: “This is an iden
whose time has come,” “The devil is in the details,” and-—most importantly, perhaps—"1t's the right thing to do.”

As various groups and constituencies have considered the wisdom of placing law with other professions in requiring a
conumon examination experience, enthusiasm for the UBE has increased. The model under consideration rests on the
foundation of existing test instruments with which jurisdictions are already familiar. The use of these instruments
(the MBE, MFEE, and MPT) as a common battery and the trade-offs in moving to a uniform testing protocol will be
the subject of discussion over the next moviths and years.

The array of essay contributors is representative of the participants in the dialogue that has occurred to this point.
Their voices ave their-own, Coniributors include two Supreme Court justices, three deans (one current, fwo former),
three chairs of state boards of bar examiners (one current, fwo former), one bar admissions administrator, one lawyer
who was integral to the process of bringing a single licensing test to fruition in the-medical context, and our fwo
measurement experts. We thank them for their thoughtful comments and observations.

A UNIFORM B AR ‘ North arid South America, Europe, Africa, and Asia.
It's a new day.

EXAMINATION: AN IDEA t - Y _— .

WHOSE TIME H AS COME nfortunately, the licensing process for U.S.

attorneys has not caught up with today’s realities.
by Frederic White Over the years the rise of mega-retail, banking, and

' industrial fi doing business a the
All of us agree that the practice of law has changed FaUStHal s domg P eross the country

and b d has, i , made “local -
tremendously, particularly in the last 20 years: eyond has, fn some ways, made ol prac

) ) . tice” a misnomer. Even given some local variations
Venerable firms, some dating back to the nine- &

in ol ional differe involving, f
teenth century, have folded or been swallowed up prachize or Tegiond nees fvotvig fot

) . example, community property, a contract written
by newer, aggressive organizations. All across the ‘

) . in New York still involves virtually the same con-
country new firms have emerged; some of these have

. cepts as one written in Texas, Florida, or California.
prospered, some have sputtered and died, and some

Consequently, other than for issues involving turf,
have regrouped and become stronger. And they have orsequently, other than for issues nvoivig

, : territoriality, and protectionism—and a stubborn-
spread out. Once confined to county, state, or some- : ] o L .

: . . . ness thinty disguised as maintaining tradition-—
times regional lines, the practice of law has become

there is no rational justification for having éach state
nationwide and global. Today it is not unusual for J g eac

administer its own bar examination.
some large law firms to staff multiple offices in dif-
ferent states but also to maintain, in effect, 24-hour Congider this: Virtually all jurisdictions now

operations with their affiliated offices throughout administer the Multistate Bar Examination. As of
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July 2009, 23 jurisdictions will offer the Multi-
state Hssay Ixamination, and only two of those
jurisdictions do not use the Multistate Performance
Test. In effect, a common licensing test is already
in force. The ABA Bar Admissions Committee,
realizing that the way law graduates enter into
the profession is changing, has been looking at

this issue for at least two years.

Furthermore, in the February 2008 issue of
TrE Bar ExamiNer, NCBE president Erica Moeser
detailed how NCBE had recently hosted represen-
tatives from 21 jurisdictions who participated in a
daylong discussion of the “feasibility and desira-
bility of a common licensing test.” The group in-
cluded bar examiners, supreme court justices, and
bar admissions administrators. General response

following the session was positive. Of course, the

devil is in the details and, as Ms. Moeser indicated, .

a UBE is not yet a fait accompli. Obvious issues that
will have to be worked out include the following:
selection of a proper pass/fail line, uniform weight-
ing of test components, scaling of scores, and pos-

sible testing on local subject matter. These kinds of

FREDERIC WHITE serves as
dean and professor of law
at Texas Wesleyan University
School of Law, located in
Fort Worth. Prior to coming
to Texas Wesleyan, White
served as dean and profes-
sor of law at Golden Gate
University School of Law in
San Francisce. He also was a
professor of law at Cleveland-
Marshall College of Law,
Cleveland, Chio, for 26 years.

issues are not insurmountable and can be worked
out by the stakeholders—the bar examiners, state

courts, and bar administrators—to reach consensus.

In today’s global legal world, it has become
easier for foreign-trained lawyers to achieve limited
licensing rights to practice law in some states than
it is for a U.S-trained lawyer to do the same. The
growth of crossjurisdictional practice shows no
signs of abatement. A common licensing examina-
tion is a reasonable response to today’s practice reali-

ties. It is an idea whose time has come.

LIFE WITHOUT A LOCAL
BAR ExaM

by Hon. Gerald W. VandeWalle

No local bar examination? We are losing our North
Dakota identity! That was my first reaction in 1997
when the State Bar Board, now the Board of Law
Examiners, informed the court that they were con-
templating droppmg the North Dakota essay por-
tion of the bar examination in favor of the Multistate
Essay Examination (MEE}. I already thought that
the 1976 adoption of the Multistate Bar Examination
(MBE) to supplement what had previously consisted

FION. GERALD W.
VANDEWALLE, raised in
Noonan, North Dakota, is
Chief TJustice of the North
Dakota Supreme Court. He
was appointed to the North
Dakota Supreme Court in
1978 and has been Chief
Justice since January 1, 1993,
VandeWalle is a former First
i Assistant Attorney General
S = of North Dakota. He holds a
B.5.C. and J.D. magna cum laude from the University of North
Dakota, where he was editor of the Nowte Dakora Law REviEw.
VandeWalle was president of the Conference of Chief Justices
in 2000-2001 and Chair of the Section of Legal Education and
Admissions to the Bar of the American Bar Association 4in
2001-2002.
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solely of local essay questions left us little enough
of our North Dakota jurisprudence, and now there
would be nothing remaining that was exclusively
North Dakotan. After all, I preceded the MBE;
the bar exam I had taken consisted of a three-day,
18-subject essay examination whose questions were
" all either written or solicited by the members of
the Bar Board. Of course, that was so long ago that
I do not recall whether the questions actually tested
on North Dakota law and, if they did, whether I
realized I was being tested on a point of law
peculiar to this state. Personal recoﬂect‘tqn and re-

action aside, I felt our state pride was at stake.

Those were my initial thoughts. My egocentric
reaction was soon replaced by acknowledgment of
what I had been learning over the years from the
testing experts: The results of local examinations
are often unreliable. Criticism of local exams has in-
cluded allegations that the questions are not well
written; the grading of the essay questions is not
consistent; and the small number of people writing
the exams may, in itself, cause a statistically unreli-
able result. I leave it to the testing experts in the other
essays to explain these allegations, but I had heard
enough to convince me that we needed to move
forward and replace our local essay portion of the

examination with a more dependable option.

My conclusion was reinforced by several cases

that came before the court challenging the valid-
ity of the North Dakota bar examination. See, e.g.,
Application of Lamb, 539 N.W.2d 865 (N.D. 1995)
(inclusion of evidentiary issue in bar examination
question on practice and procedure was not im-
proper), cert. denied, Lamb v. North Dakota State Bar
Board, 518 U.S. 10108, 116 S.Ct. 2530, 135 L.Ed.2d 1054
(1996); McGinn v, State Bar Board of the State of Novth
Dakota, 399 N.W.2d 864 (N.D. 1987) (applicant not
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denied due process or equal protection by procedure
used to grade essay portion of bar examination);
Dinger v, State Bar Bd., 312 N.W.2d 15 (N.D. 1981)
(essay-type bar examinations are not invalid per se
despite the fact that they require subjective evalu-
ation). Perhaps the most intriguing appeal from an
adverse recommendation for admission involved the
contention that a model answer for one of the essay
questions was incorrect and therefore unreliable.
The argument would have had this court establish
what presumably would be legal precedent on the
subject in North Dakota by issuing an opinion on the
answer to a bar examination questioﬁ! Faulconbridge
v, North Dakota State Bar Bd., 483 N.W.2d 780 {N.D.
1992). We held that the procedure employed by the
Bar Board to test the applicant was not unteliable
and that his essay was therefore not graded arbi-

trarily or Lmreasonably.

A uniform bar examination? I know my initial
reaction to giving up our local footprint on the bar
examination is not unique; it was shared by the jus-
tices and many members of the Bar in North Dakota.
I expect most of the justices and judges of the nation’s
appellate courts who deal with the admissions pro-
cess have a sense of pride and accomplishment in
what they are doing to protect citizens and enhance
the quality and credibility of the legal profession in
their respective states. But the question that needs
to be asked is whether there is a better way of doing
what we already may be doing relatively well. 1
submit the answer is a strong “Yes, there is a better
way.” The UBE would provide a professional and
statistically valid examination. Although it would
not completely eliminate such challenges as those
posed in the cases cited above, it would surely dimin-
ish their force, as the examination would be expertly

constructed and proficiently graded. I would no



longer have lingering doubts that our bar examina-

tion may be flawed, statistically invalid, or unfair.

But what of the need to 41'equire lawyers entering
practice in our state to have knowledge of some of
the jurisprudence that is either not national juris-
prudence or not tested by the UBE? Familiarity with

unique local precedents is a real concern. However,

 there are means to ensure the applicant’s knowledge

of local jurisprudence other than by testing on a local
bar examination. Because the applicant has presum-
ably studied the local jurisprudence, why not, for

instance, require the applicant to take a given num-

ber of hours of continuing legal education on those

matters? Not only will that continue to expose the

© applicant to the subject, it will ensure a familiarity

beyond that which ordinarily could be tested on a
local bar examination. In addition to administering

the UBE to its local applicants, a jurisdiction might

also require a separate local examination, although

that possibility may renew issues of reliability.

The ability of an applicant to practice law in
Notth Dakota, and the quality and character of that
applicant, remain my biggest concern. But as the
pressure to recognize multijurisdictional practice
and now practice in a global economy increases, so
does the realization that a uniform bar examination
makes good sense. Admission on motion, although
not universally accepted, has surely increased in
recent years. It would be reassuring to know that the
applicants for admission from another jurisdiction
have successfully passed the same bar examination

as the local applicants.

A uniform bar examination? No testing on local
precedents? The reply to the first question should be
a resounding YES. The response to the second ques-
tion should be decided locally and after considering
and weighing the advantages and disadvantages of
a local examination. It should not, however, be the
justification for rejecting the concept of a uniform bar

examination.

THE CASE FOR THE
UNIFORM BAR ExXAM

by Hon. Rebecca White Berch

Those who read THE BAR EXAMINER need no intro-
duction to the concept of a uniform bar examination
(UBE)—a bar exam consisting of uniform content to
be administered, as is the Multistate Bar Examination
(MBE), in many states at the same time. The goal of
those advocating the UBE is to provide a test that
states can agree will function as the sole and com-
mon bar exam in. those jurisdictions agreeing to sign
on. Many of the issues surrounding the formulation,

administration, and grading of such an exam were

Hon. ReBecca WiTrE BERCH
is Vice Chief Justice of the
Arizona Supreme Court and
-a former longime member
of the Arizona Bar Exam-
inations Committee.

raised in Hrica Moeser’s February 2008 President’s
Page. It is not the purpose of this essay to rehash
those issues; instead, I want to address the under-
lying question of why a jurisdiction might want to

consider adopting a UBE. The answers are many.
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People travel and move more than they used

to. It's no longer common for a lawyer to live and

practice entirely in one state. Many events may

cause lawyers to move, such as a spouse’s profes-
sional transfer to another state, a law firm’s decision
to send a lawyer to another state to work at a branch
office, a wish to move closer to (or away from)
relatives, or simply a desire to live in a different
location. Even lawyers who do live in one state for
their entire professional careers may have cases that
cross state borders and require admission in another
state.” Electronic communications and transfers of
money already make it easy to effect multijurisdic-
tional transactions on behalf of clients; the potential
to join the bar in another state without taking that
state’s bar exam would further facilitate the practice
of law.

A UBE would also eliminate a decision faced by
law students who attend law school in a state other
than their home state: namely, whether to take the
bar exam in their home state or in the state where
they attended law school—or, perhaps even more
difficult, to try to determine where they might even-
tually practice and take the bar exam in that state.
If all states were to honor the same examination,
no matter where taken, such a decision would no

longer be an issue.

Some worry that a test common to all jurisdic-
tions would not fully protect each individual juris-
diction’s special interests. But let’s look at the basics.
A bar exam is a test of minimum competence to
practice law. On that point, we have already devel-
oped a high degree of national consensus on the
content that should be tested. Almost every jurisdic-
tion, for example, administers the MBE and uses the
score on that test in assessing whether a bar appli-

cant has sufficient knowledge of legal rules.” If your
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state uses the MBE, it already employs a significant
component of the proposed UBE—and the tool that
provides a statistical means for validating other
parts of the bar exam and making scores comparable
from. year to year. In short, those 53 jurisdictions that
use the MBE have already taken a significant step
toward accepting the concept of a UBE.

The remainder of the UBE is likely to consist of
multistate essay questions and perhaps a multistate
practice question or two. This parallels the test given

now in many jurisdictions.

Giving vetted questions such as those produced
by NCBE for the Multistate Essay Examination
relieves the pressure on states to develop or procure
questions twice cach year. Many states perform this
task by contactiﬁg out-of-state law professors to
write questions covering the state’s tested subject
matters. Occasionally the questions are quite good.
Most often they are merely adequate. And every
once in a while a question simply bombs. A test that
controls the entry fo a profession should not be sub-

ject to such vagaries.

States need not worry that a UBE would destroy

" their autonomy. States may ‘give a short test on

state-law issues peculiar to the home jurisdiction.
Moreover, states would retain the ability to screen
for character and fitness. States may assert autonomy
in other ways as well: Under debate, for example, is
whether the passing score should be set nationally
or on a state-by-state basis, At least initially, states
may wish to choose the score at which applicants
would be deemed to have passed the exam. As hap-
pened with the MBE, however, over time, the UBE
passing scores set by each state will likely migrate

toward a consensus passing score.?



A UBE may resolve a number of other trouble-
some issues that plague bar examiners. It would
ensure uniform content, uniform grading, a uniform
passing score, uniform terms for evaluating special
accommodations, and so much more. Let’s focus for
a moment on the special accommodations issue. As
abar examiner, | have read special accommodations
requests from bar exam applicants and reviewed the
accompanying files. I wondered whether our train-
ing as bar examiners was adequate to allow us to

make judgments in these cases. Yet as a committee,
| we evaluated, discussed, and sent the requests and
documentation out for professional evaluation. We
received requests both meritorious and (in our opin-
ion) dubious. Having experts available who spe-
cialize in evaluating accommodations requests and
who would consistently apply uniform criteria to
assess such requests—and then suggest appropriate
accommodations that should be afforded—would
help provide a level playing field for all test takers.
It would also ensure that those faking the bar exam
in Arizona (my home state) would receive the same
accommodations that they would have received had
they taken the bar exam in Iowa (or some other UBE
state).* Tt would also provide support to bar exam
commiftees on those occasions when they deny
accommadations and the decision is subsequently

challenged.

How to grade and whether grading should be
done nationally are issues still under discussion.

Perhaps each participating UBE state could send

x graders for each y number of UBE examinees to
a national training center. The graders could then
either grade exams at the center or return to their
home states to grade. Such national training would
provide not only consensus regarding the answers

but also support for the graders.

Many of these issues are still fluid, and many
other issues exist. Indeed, nothing has been final-
ized yet. But a UBE has the potential to help remove
concern that states are testing, grading, and granting
accommodations according to different and perhaps
illogical standards. It should help instill confidence,
through the psychometric testing of the NCBE prod-
ucts likely to be used in the UBE, that the bar exam
tests what it purports to test. I encourage you to con-
template the benefits to your jurisdiction that might

flow from the implementation of a UBE.”

ENDNOTES

1. States now handle some of these situations through pro hac
vice or admission on motion rules. See, e.g., Ariz. R. Sup. Ct.
R. 38(a) (pro hac vice admission).

2.  TFifty-three jurisdictions currently use the MBE. Only
Louisiana, Washington, and Puerto Rico do mot. Con-
PREHENSIVE GUIDE TO BaR ADMISSION REQUIREMENTS 2009,
17 (National Conference of Bar Examiners and American Bar
Association Section of Legal Education and Admissions to
the Bar).

3. Grading, too, may remain the province of the states. At this
time, all issues are open for discussion. : :

4. Disclaimer: No state is yet a “UBE state.” I have chosen
Arizona and Iowa as examples of what might be.

5. Tapproach this issue as a former bar examiner, question pro-
curer, grader, and floor monitor, and now as a member of the
state supreme court, which is ¢charged with oversight of bar
admissions.
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THE UNIFORM BAR EXAM:
CriaNGE WE CAN
BrLIEvE IN

by Rebecca S. Thierm

Change was the manira of the last seemingly unend-
ing election seasorn. I must admit that, by nature, I
like change. My typical response to a new challenge
is, “Yes, T can.” (Although I am usually willing to
give most anything a whirl, I hope I am not as irra-

tionally impulsive as Jim Carrey’s Yes Man.)

Tam also by nature not a patient persor. So since
I became convinced more than four years ago that a
uniform.bar exam would be a more reliable, valid,
and fair final checkpoint in deciding who deserves
a law license, it has been hard for me to understand

why it’s not already a done deal.

These qualities of mine, as well as my tendency
to say what I think, may not be the best attributes
for convincing you to believe in the positive change
a uniform bar exam would bring. But if you are

~intrigued (and are still reading this), let me share

how I arrived at this conclusion.

After graduating from law school over 28 vears
ago, I became a grader in the commercial law area
for my state’s Board of Law Examiners. There were
no detailed subject matter outlines to guide the
preparation of the essay exam, only general topics.
There were no calibration sessions or model answers
with cited legal authorities, alternative responses,
and suggested grading allocations. Grading the
exam often required my independent. research of
North Dakota statutes and case law, particularly
whenever an examinee answered a question in an

unexpected way.
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FEighteen vears ago the North Dalota Supreme
Court appointed me to the three-member Board of
Law Examiners, and | became its chair five years
later. Although board members did not grade exams,
they continued to prepare, edit, and select essay
questions for the exam; they also regraded exams
whenever an applicant appealed the initial grading.
If an examinee then challenged the final grade he or
she received, the board was in the awkwaxd position
of having to defend a question and model answer it
had drafted and approved. And because our graders
were instructed to score exams by comparing one
examinee’s answer to another’s, the regrading of a

single exam became virtually impossible.

In the mid-1990s, the board took its first serious
look at the MEE offered by NCBE. To me, it was a
no-brainer. The questions and accompanying model
answers were obviously higher-quality festing
instruments. Although our court initially hesitated,
concerned about the loss of local control over test-
ing, we explained that the board did not regularly
test unique state-substantive matters because requir-
ing knowledge of intricate details is not a fair test of
an examined’s general ability to practice law. A good
lawyer checks cut the local law for these details,
And often the unintended effect of testing a unique

state statute was failing the out-of-state applicant.




The court ultimately accepted our recommendation
that using the MEE would better measure whether
the law student met the threshold prerequisites for
practicing law, which, in turn, would better protect
the public.

In the 10-plus years since adopting the MEE and
MPT, the board has not been disappointed either
in the quality of the questions or in the resulting
scores. Use of the MEE and MPT also afforded the
benefit of NCBE-sponsored calibration sessions,
which provided our graders with significantly more
sophisticated grading skills. Later, as a member
of NCBE’s MEE Policy Committee, I was further
reassured about our decision after learning more
about the‘professionally driven process for draft-
ing, reviewing, and revising the MEE questions and

model answers.

North Dakota, as a state with a small number

of examinees and limited resources, was one of the
eatlier states to adopt both the MEE and MPT as the
essay poﬂion of its licensing exam and has used the
MBE since the 1970s. As of July 2009, 21 jurisdictions
(18 states, the District of Columbia, and 2 territories}
will use the MBE, MEE, and MPT. Although there
are variations in the number of questions and top-
ics chosen, these jurisdictions are already using a

hybrid uniform bar exam.

I suspect the uniform bar exam has been the sub-

© ject of backroom discussions for decades—primarily

in the context of the dreaded national exam and the

feared loss of testing on local law. Similar arguments
were raised in the mid-1990s against approving
a uniform physicians’ exam. Ultimately, the state
medical boards recognized that there are general
skills and knowledge required of any competent
_physician, regardless of geographical location and

expected patient characteristics.

Since at least 2002, the organized bar, bar
examiners, courts, and legal educators have been
questioning whether a uniform bar exam and its
expected pooling of resources would improve the
reliahility and validity of state bar exams and better
meel the needs of law schools with their national
student bases and law school graduates with their
multijurisdictional practices. In August of that yéar,
the ABA Comumission on Multijurisdictional Practice
recognized that geography no longer dictated the
substantive law a lawyer would practice, nor the
location in which that practice would take place.
Because of the global nature of our economy, a law-
yer corumnonly faced conflict-of-law questions that
required the analysis of the laws of other states and
maybe even other countries. The ABA Commission
recormmended that while jurisdictions should main-
tain a state-based system of bar admissions, they
should also adopt model rules allowing licensed
attorneys to be admitted by motion or allowing
lawyers to practice in more limited ways through
motions to appear pro hac vice. However, the grant-
ing of such motions assumed the lawyer was quali-
fied to practice law merely by holding a license in
another state, regardless of the validity and reliabil-

ity of the exam taken or even if no exam was taken.

In 2002, representatives from the ABA, AALS,
NCBE, and CCJ formed the Joint Working Group
on Legal Education and Bar Admission. The Joint
Working Group held a conference in Chicago in
October 2004 at which the participants engaged in
a frank dialogue about the bar exam. A few partici-
pants wanted to eliminate the bar exam altogether,
but most recognized the legitimate need for a final
exam to protect the public. However, the legal
educators frequently expressed frustration about
the widely differing passing standards among the

states and the lack of transparency about the exams
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or cut scores in some jurisdictions. Most of the scor-
ing differences could not be justified by the unique
characteristics of state-substantive law, and with the
MBE as the primary testing tool used in all but two
states, it was hard to explain the wide variation in

cut scores.

As a result of the Joint Working Group’s activi-
ties, the Bar Admissions Committee of the ABA
Section of Legal Education and Admissions to the
Bar created a subcommittee to consider the poten-
fial use of a uniform bar exam. Very quickly the
subcommittee transformed into a commiittee of the
whole, which in short order reached a consensus

that a uniform bar exam was a great idea—while

-acknowledging that, as they say, the devil is in the

details.

After NCBE’s Long Range Planning Committee
decided that NCBE had a role in analyzing the con-
cept of a uniform bar exam, Chair Diane Bosse cre-
ated NCBE'’s Special Committee on the Uniform Bar
Exam, which I co-chair with Greg Murphy. Like the
ABA Bar Admissions Committee, and regardless of
the changing composition of the committee and its

varied meeting. places, the group reached the con-

sensus that serious consideration should be given

to the development of a uniform bar exam, using
the MBE, MEE, and MPT, and applying a common
testing, grading, scoring, and combining protocol.
The Special Committee on the Uniform Bar Exam

acknowledged, however, that the uniform bar exam

could never be a mandate and that each jurisdiction
would adopt its own cut score. In addition, each
jurisdiction would also be free to educate and/or

test its applicants on state-specific law.

To explore this proposal, the Special Committee
on the Uniform Bar Exam sponsored a conference
in January 2008 attended by representatives of 21
jurisdictions, including 10 Supreme Court Justices
and 17 chairs and administrators from state exam-
ining boards. The invitees were either from juris-
dictions using the MBE, MEE, and MPT, or from
jurisdictions using the MBE and either the MPT or
the MEE. Although questions and concrete concerns
were openly voiced, the group generally favored the
development of a uniform bar exam. The Committee
presented a specific written proposal to the juris-

dictions at a January 2009 meeling. The proposal

~was discussed and refined during the meeting and

should be circulated to jurisdictions at about the

time of this publication.

50 where does this leave us? Although there are
certainly valid concemns to be addressed, there is a
growing consensus that uniform bar exam compo-
nents, with uniform scoring and weighting, would
provide a more reliable, fair, and credible method of
determining which law school graduates are entitled
to the privilege of a law license. The public deserves
nothing less. This is a change we can believe in—

and one we can accomplish.
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RETHINKING THE PURPOSE
OF THE BAR EXAMINATION
by Bedford T. Bentley, [r.

Many issues are likely to arise in the quest to foster
the adoption of a uniform bar examination (UBE).
Ultimately, presumiﬁg the quest is successful, a
UBE will be a national instrument for determining
whether a bar applicant is qualified to be licensed to
practice law, and, perhaps sometime thereafter, a
license issued by one state will be recognized by

any other state. This arficle suggests that a re-

examination of the purpose of the bar examination

should be a part of the process of shaping a UBE.

The present form of the bar examination in its
51 manifestations across the United States has 51
histories and represents the cumulative product of
more than 100 years of evolution. (For purposes of
this discussion, I include the District of Columbia as
a state.) A recent survey conducted by the National

Conference of Bar Examiners reveals that there are

30 different subjects tested on bar examinations -

administered among the 51 states in the United
States.! The fewest subjects tested in any one state is
12 (three states) and the greatest number of subjects

tested is 19 (six states).”

Table 1 lists the subjects, grouped by most com-
mon and least common, and the number of states

that test each subject.

The table is orgardied to rank the subjects in
order of the number of states testing the subject.
The mumbers say a lot. There are 10 subjects that
are tested nearly universally: Business Associations,
Civil Procedure, Constitutional Law, Coniracts,
Criminal Law and Procedure, Bvidence, Professional

Responsibility, Real Property, Torts, and Trusts and

Beprorp T. BENTLEY, JR.,
has been the bar admissions
administrator in Maryland for
nearly 22 years; he has chaired
and is a member of NCBE's
Diversity Issues Committee
and currently serves as a
member of NCBE’s Editorial

Advisory Committee.

Estates. Two subjects are just below the first rank:
the Uniform Commercial Code (46 states test nego-
tiable instruments and secured transactions and
40 states test other articles) and Family Law. After
Conflict of Laws (32 states), there is a steep falloff,
and the remaining 16 subjects are tested in a smal-

tering of states.

It would be interesting ‘to know the history
behind each state’s selection of bar examination
subjects, but that would entail research far beyond
the ambitions and scope of this essay. However, I
would like to remark briefly on the discussions, in
which I was personally involved, surrounding the
decision to add Family Law to the subjects tested on

Maryland’s bar examination in 19935

The proponents of the decision were members
of a bar task force investigating gender bias in
Maryland. They argued that there was a need for
great.er familiarity with family law among Maryland
lawyers in order to redress some of the effects of
gender bias which their study had identified. In
their view, adding Family Law as a subject to the
bar examination would compel law students to take
family law courses in law school and preduce a
legal community better able to deal with the legal

problems of women. The law examiners argued that
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Most Common Subjects

Subject Mumber of States
Business Associations 51
Civil Procedure ‘ 51
Canstitutional Law 51
Contracts 51
Criminal Law and Procedure C 51
Professional Responsibility 51
Real Property 51
Evidence 50
Torts 50
Trusts and Estates : 49
UCC—Articles 3& 2 46
Family Law l 45

_ UCC—Other Articles 40
Conflict of Laws 32

Least Common Subjects
Subject Number of States

Personal Property 20
Income Taxes 15
Administrative Law 1.4
Equity 14
Creditor/Debtor/Bankruptcy 8
Community Property 7
Remedies 7
Employment/
Workers’ Compensation 5
Indian Law 3
Consumer Law 2
Insurance 2
Oil and Gas 2
Water Law 2
Zoning and Planning 2
- Local Government Law 1
Trial Advocacy ' 1

Family Law was not a subject well suited for the bar

examination because it is largely driven by statute .

and because it relies so fundamentally ﬁpon equi-

table considerations to arrive at legal conciusions.

This clash of perspectives on the question of
whether Family Law is an appropriate bar exami-
nation subject illustrates what 1 think is a basic
question about the purpose of the bar examination:
Should the bar examination test content knowledge,
or should the bar examination test legal skills (by
which I mean that distinctive approach to analysis

familiarly referred to as “thinking like a lawyer”)?

It is clear that te'sting legal skills necessarily

implicates some degree of knowledge of legal doc-

16 The Bar Examiner, February 2009

trine. Ome must have some mastery of the special
vocabulary and legal context in order to demonstrate
one’s legal skills. The question that I pose is one of
degree. To be minimally competent, what doctrinal
knowledge must the aspiring lawyer possess? What
subjects are fundamental? How deep and how per-
fect must the bar applicant’s doctrinal knowledge be?

There seems to be general agreement on the idea that

the bar examination is designed to assess whether

the examinee is minimally competent, However, the

question is: minimally competent to do what?

To address these questions, I turn for help to
a framework articulated in the 1992 American Bar
Assocjationreport “Legal Education and Professional

Development: An Educational Continuum,” bet-



ter known as the “MacCrate Report” in recogni-
tion of Robert MacCrate, Esq., chair of the ABA's
Task Force on Law Schools and the Profession.
One of the signal contributions of the MacCrate
Report is the elaboration of a comprehensive
description of the skills and values that an effective
lawyer should possess. The report identifies 10 fun-
damental lawyering skills: (1) problem solving, (2)
legal analysis and reasoning, (3) legal research, (4)
factual investigation, (5) communication, (6) coun-
seling, (7) negotiation, (8) litigation and alternative
dispute resolution, (9) organization and manage-
ment of legal work, and (10) professional self-
development.” The report also identifies four
fundamental values of the profession: (1) provi-
sion of competent representation, (2) striving to
promote justice, fairness, and morality, (3) striving
to improve the profession, and {4) professional
self-development.” The report contains a thorough
dissection of each of these skills and values, which
I will forgo here for the sake of brevity. 1 focus for
now on the first and fourth values as guideposts to
address the question of what the purpose of the bar

examihation should be.

To provide competent representation, value 1
specifies that the lawyer must attain and maintain
a level of competence in his or her field of practice.
Value 4 specifies that the lawyer must seek out and
take advantage of professional opportunities to
increase his or her knowledge and improve his or
her skills. In' other words, the lawyer must strive to
acquire and master knowledge of the legal doctrine
pertinent to the specific nature of his or her practice.
The MacCrate Report steers clear of any attempt to
describe or define the body of docirinal knowledge
that a new lawyer must possess to be competent.
However, the MacCrate Report recognizes that the

lawyer’s education in doctrinal law is a continuing

enterprise, which begins before léw school, intensi-
fies during law school, and continues throughout

the course of practice.”

To return to the central question of this article,
I think the bar examination cannot and should
not attempt to assess the depth of an applicant’s
doctrinal knowledge base, if by that we mean the
knowledge necessary to handle a specific client’s
case. Rather, the bar examination should be focused
on that limited body of doctrinal knowledge con-
sidered to be necessary for one to be able to evaluate
one’s pwn competency to handle a particular legal
matter. To put it another way, one should have suf-

ficient knowledge to be able to assess whether one

- is not competent to handle a particular matter—to

know what one does not know. The newly Heensed
lawyer is going to have to deepen and broaden his
or her doctrinal knowledge in the course of accept-
ing and assisting clients and developing a career.
As the MacCrate framework suggests, the lawyer
must cultivate and nurture his or her competency
and must regard professional self-development as
a fundamental personal responsibility. The newly
minted lawyer is not prepared to represent his or her
first client until he or she adds significant doctrinal

knowledge to the foundation laid in law school.

The bar examination cannot and does not test
marny of the skills identified by the MacCrate Report
as fundamental to the successful practice of law. A
principal reason for that limitation is practicality. It
simply is too costly to attempt to assess bar appli-
cants’ oral communication, negotiation, and trial/
appellate advocacy skills, for example. It may be that
future developments in technology will make it pos-
sible to evaluate some of these skills. For now, bar
examiners must rely on the capacity of law schools
to teach those skills and take comfort in the idea that
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demonstrated competence on written examinations
seems to correlate well with actual performance in
the real world, as apparently has been confirmed in

the profession of medicine.”

While there may be a prevailing perception that
the nature of the bar examination is well understood,
it also is clear that there is substantial variation. in the
form. and content of the bar examination among the
states. The quest for a UBE inevitably must address
those differences, by harmonizing them or by craft-
ing some way to navigate around the differences. I
maintain that this process of working ‘toward com-
monality necessarily must entail a careful rethinking

of the purpose of the bar examination.

T informally surveyed the offices that subscribe
to the bar administrators” listserv to test my suspi-
cion that bar admissions rules and policies which
touch on the purpose of the bar examination do not
go far beyond Standard 18 of the Recommended
Standards for Bar Examiners. My suspicion was

confirmed. Standard 18 reads as follows:

The bar examination should test the ability of an

applicant to identify legal issues in a statement
of facts, such as may be encountered in the prac-
tice of law, to engage in a reasoned analysis of
the issues and to arrive at a logical solution by
the application of fundamental legal principles,
in a manner which demonstrates a thorough

understanding of these principles. The examina-

for the effort to shape a UBE. An updated state-
ment of purpose should incorporate the following
characteristics:

1. It should make clear what doctrinal content
is to be covered on the bar examination, in
terms of both breadth and depth of subject
matter.

2. Iltshould represent a consensus of legal edu-
cators, legal practitioners, and bar admis-
sions authorities as to the specific doctrinal
content o be examined.

3. It should articulate the skills that a properly
prepared bar applicant should possess and
explain the role of the bar examination in
assessing those skills.

4. It should offer specificity about what con-

stitutes “minimum competence” so that bar
applicants preparing for the bar examina-
tion better understand what is expected of
them.

A fundamental tenet of jurisprudence is that the
court will not decide a question unless the question
is properly put before the court and resolution of
the question is necessary to decide the case. I would
argue that as we approach implementation of the
UBE, the question of what is the purpose of the bar
examination will ripen. There is; in a general sense,
tacit'agreement about what knowledge and skills a
new lawyer should possess. The explicit articula-
tion of what comprises that body of knowledge and

skills would require a meeting of the minds of the

il ) tion should not be designed primarily to test for academy, the profession, and the bar examining

information, memory or experience. Its purpose community. { believe that the implementation of the
‘i ' is to protect the public, not to limit the number UBE presents the perfect occasion for negotiating

of lawyers admitted to practice.’ this meeting of the minds.

|
)1 Standard 18 provides a helpful starting point,

ENDNOTES
il ! but needs some updating and elaboration, I believe, 1. Laurie Elwell, “Subjects Tested—51 Jurisdictions” (Excel
- ; spreadsheet, National Conference of Bar Examiners, October
‘ to be helpful as guidance—as a mission statement-— 28, 2008).
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Uniform Bar Examination (UBE)
Frequently Asked Questions (FAQs)

~ As discussions about the UBE have proceeded, a number of questions have arisen.
The NCBE staft has prepared this FAQ document in response.

What is the UBE?

Why will all jurisdictions be required to use the same MEEs and MPTs?
How will the MEE and MPT be scored?

How will scores be combined?

How may jurisdictions assess state-specific content if they wish?

What impact will the UBE have on diversity?

Will ADA decisions be made by the jurisdiction or centrally?

Will applicants be required to graduate from ABA-aceredited schools?

et A i ol ol

1. What is the UBE?

The UBE is a bar examination that will be the same wherever it is used. It may be used
by as many jurisdictions as choose {0 do so. Jurisdictions that use the UBE will be using
the same exam components, scoring the components in a consistent manner, and
weighting the components in the same way. As noted below, jurisdictions may also
administer locally developed supplemental exam components if they wish.

The UBE includes three major components: the MBE, six MEE essays, and two MPT
tasks.

2. Why will all jurisdictions be required to use the same MEEs and MPTs?

In order to ensure uniformity across jurisdictions, the UBE is comprised of a specific set
of MEEs and MPTs. Using the same questions and the same scoring rules will provide a
basis for consistently assessing all candidates. If a jurisdiction accepts UBE scores from
applicants who were tested in other jurisdictions, it can be assured that those applicants
were tested on identical test material and that the scores have the same meaning across
jurisdictions. Of course, each jurisdiction will be free to establish the length of time that
a UBE score will remain valid as an admission credential.

It is anticipated that representatives of UBE user jurisdictions will participate in the
process whereby MEE topics are selected for each UBE.

March 18, 2009
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3. How will the MEE and MPT be scored?

The MEE and MPT will be scored in essentially the same way as they are scored now,
The answers for candidates in each jurisdiction will be scored within that jurisdiction, and
MEE and MPT scores will be scaled to the MBE scores within that jurisdiction.

Jurisdictions may continue to use the grading scale they are currently using. Scaling the
written grades to the MBE will place all the grades on the MBE scale regardiess of which
grading scale the jurisdiction uses to grade the MEE and MPT. The rank-ordering of
candidates who take the MEE and MPT components, with scores set on the MBE scale,
will achieve this result.

Over time it will be possible to introduce new procedures that will enhance the scoring
process. For example, an optional centralized scoring service could be offered to improve
the consistency in scoring the MEE and MPT across jurisdictions.

4, How will scores be combined?

As noted above, MEE and MPT scores will be combined and scaled to the MBE. The
MBE scores and the combined MEE/MPT scores will be weighted equally. The precise
atlocation will be MBE at 50%, MEE at 30%, and MPT at 20%.

5. How may jurisdictions assess state-specific content if they wish?

By definition, the UBE would not include specific local content that is of unique interest
in a particular jurisdiction (e.g., water rights). Jurisdictions that choose to use the UBE
could assess applicant knowledge of local law in at least three ways: (1) requiring
applicants to take and pass a course (similar to a CLE effort); (2) requiring applicants to
pass a separate test on local content that could be administered at any time and would be
scored separately from the UBE and treated as a separate hurdle; or (3) requiring
applicants to take a separate test on local content just before or after the UBE is
administered, which would be scaled to the UBE and could be combined with the UBE
score for the purposes of making the local admissions decision, (While the description
below assumes the supplementary course or test would be on local law, it is also possible
that a jurisdiction would want to provide a course or further assess some topic already
covered by the UBE.)

A course.

Jurisdictions that want assurance of basic competence in some areas of local law
could require all candidates to take and pass a course on local law, The format and
duration of such a course would be determined by the jurisdiction, and presumably
the length of the course would depend on the specific local content to be covered
and the nature of this content. The courses could include assessment tools designed
to ensure that candidates taking the course have mastered the required content.

March 18, 2009 2
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This approach could accommodate a wide variation in the number and types of
local issues to be addressed and would not introduce any substantial psychometric
issues. The length of the course could be as long as necessary to cover the issues
deemed important to cover. The process could use approaches currently used for
continuing legal education,

A test of local content that is administered and scored as a separate requirement.

The jurisdiction could develop a separate test that covered local content and that
would be administered and scored separately from the UBE.

The easiest way to do this would be to develop a bank of multiple-choice questions
covering local content, and then draw a subset of these questions for administration.
The questions could be reused over a period of time, with a different sample being
used for each administration. If is possible that the candidates would get a sense of
what is covered by the items in the item bank and prepare for the exam by studying
this content. If the item bank covers the local content well enough, this would
achieve the objective of having the candidates learn the local law. This format is
similar to that used for the writien test for a driver’s license, and would serve the
same purpose - {0 ensure that passing candidates are familiar with the rules and
requirements specific to the jurisdiction. As with the driver’s test, the test
administration could be offered frequently, and perhaps even continuously, since
grading would be straightforward and quick.

Other approaches pose more difficulty. Essay tests usually require ongoing test
development, and uniform test administration dates with sufficient candidates for
{raining and calibration of graders. Stand-alone essay tests would typically require
a full day of testing in order to achicve a sufficiently reliable score for licensure
decisions. This would be an expensive enterprise and might be difficult for
jurisdictions to implement effectively.

A test of local content that is scaled to the UBE and combined with the UBE.

A short test of local content (e.g., one or two essays) could be administered right
after the UBE and scaled to the MBE, The score reported for UBE purposes would
be the score for the UBE without the local component, rendering that part of the
process uniform across jurisdictions and therefore portable.

The final score used to make the admission decision in the testing jurisdiction could
be derived as a weighted average of the UBE score and the score on the local test,
Even if the local test were relatively short and therefore not very reliable, the final
score for the local test, combined with the score on the UBE, would be reliable
enough to use in making a licensure decision. To maintain the high reliability
derived from the UBE, it would be necessary that the weight assigned to the local
content not be too heavy, but it could be proportional to the percentage of the total
testing time devoted to the local test component.

March 18, 2009 3
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This option could pose scheduling challenges if someone sought admission in two
jurisdictions with local tests being administered at the same time. Presumably
applicants with a prior UBE score would only sit for the state component in
subsequent jurisdictions., Their score on the local component could then be
combined with their UBE score using the same rule that is used to derive a final
combined score for other test-takers.

This testing alternative strays farthest from the concept of a uniform examination,
but its adoption need not be fatal to the notion of score portability.

NCBE is prepared to assist those jurisdictions wishing to undertake pilot projects aimed
at incorporating local law into their licensing process.

6. What impact will the UBE have on diversity?

Adoption of the UBE per se will not have an impact on the pass rates of racial-ethnic
groups within the candidate population, since racial-ethnic groups all tend to do about as
well on locally developed written tests, the MEE, and the MPT as on they do on the
MBE.

A shift to a particular set of common essay questions should not have an impact on the
differential pass rates across racial-ethnic groups. NCBE will conduct specific
simulations for any jurisdiction that is considering adopting the UBE to confirm that the
general pattern that we have observed across a number of jurisdictions will apply in the
particular case under consideration.

Of course, if a jurisdiction changes its passing score, this would have an impact (positive
or negative) on overall pass rates and on diversity. Jurisdictions are free to retain their
existing passing score — this is a local option.

7. Will ADA decisions be made by the jurisdictions or centrally?

Initially, jurisdictions will continue to make their own ADA decisions; however, an
option to have these decisions made centrally may be offered eventually in response to
demand. There would be considerable advantage in having afll ADA decisions made
centrally in order to ensure consistency.

8. Will applicants be required to graduate from ABA-accredited schools?

UBE jurisdictions will retain their own separate educational requirements, Some UBE
jurisdictions will require graduation from ABA-accredited schools, while others will not.
In all events, decisions about who qualifies to sit for the bar examination and who is
eligible for admission will continue to reside within each jurisdiction.

March 18, 2009
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CONFERENCE OF CHIEF JUSTICES

Resolution 4

Endorsing Consideration of a Uniform Bar Examination

WHEREAS, the states' highest courts regard an effective system of admission and regulation of
the legal profession as an important responsibility for the protection of the public; and

WHEREAS, the increased demand for lawyer mobility results in greater multijurisdictional
practice and increased access to admission on motion; and

WHEREAS, the increasing use of uniform, high quality testing instruments has rendered most
jurisdictions’ bar examinations substantially similar; and

WHEREAS, law is the only major profession that has not developed a uniform licensing
examination; and

WHEREAS, a uniform licensing examination for lawyers would facilitate lawyer mobility and
enhance protection of the public; and

WHEREAS, state bar admission authorities and state supreme courts would remain responsible
for making admission decisions, including establishing character and fitness
qualifications and setting passing standards, and enforcing their own rules for admission;
and

WHEREAS, issues relating to knowledge of local law can be addressed through a mandatory
educational component, a separate assessment, or a combination thereof;

NOW, THEREFORE, BE IT RESOLVED that the Conference of Chief Justices urges the bar
admission authorities in each state and territory to consider participating in the
development and implementation of a uniform bar examination.

Adopted as proposed by the CCJ Professicnalism and Competence of the Bar Committee at the
2010 Annual Meeting July 28, 2010.



Section of Legal Education and Admissions to the Bar
Council Resolution

Endorsing Consideration of a Uniform Bar Examination

WHEREAS, the Section of Legal Education and Admissions to the Bar of the American Bar
Association regards an effective system of admission and regulation of the legal
profession as an important responsibility for the protection of the public; and

WHEREAS, the increased demand for lawyer mobility has resulted in greater multijurisdictional
practice and has increased utilization of admission on motion by experienced lawyers;
and

WHEREAS, admission by motion does not apply to recently admitted lawyers; and

WHEREAS, adoption of a uniform licensing examination for lawyers in all jurisdictions would
facilitate lawyer mobility and enhance protection of the public; and

WHEREAS, the increasing use of uniform, high quality testing instruments has rendered most
jurisdictions’ bar examinations substantially similar; and

WHEREAS, law is the only major profession that has not adopted a uniform licensing
examination, the scores on which are transferable among jurisdictions; and

WHEREAS, after adoption of a uniform examination on legal knowledge, reasoning and skills,
state bar admission authorities and state supreme courts would remain responsible for
making admission decisions, including establishing character and fitness qualifications
and setting passing standards, and enforcing their own rules for admission; and

WHEREAS, issues relating to knowledge of local law can be addressed through a mandatory
educational component, a separate state-specific assessment, or a combination thereof;

NOW, THEREFORE, BE IT RESOLVED that the Council of the Section of Legal Education
and Admissions to the Bar urges the bar admission authorities in each state and territory
to consider participating in the development and implementation of a uniform bar
examination.

ADOPTED by the Council of the Section of Legal Education and Admissions to the Bar on
August 6, 2010.
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Preface

The Multistate Essay Examination (MEE) is developed by the National Conference of Bar
Examiners (NCBE). This publication includes the questions and analyses from the February
2010 MEE. Each test includes nine questions; most jurisdictions that use the MEE select six
questions for their applicants to answer. In the actual test, the questions are simply numbered
rather than being identified by area of law. The instructions for the test appear on page iv. For more
information, see the MEE Information Booklet, available on the NCBE website at www.ncbex.org.

The model analyses for the MEE are illustrative of the discussions that might appear in excellent
answers to the questions. They are provided to the user jurisdictions for the sole purpose of
assisting graders in grading the examination. For the February 2010 MEE, suggested percentage
weights for question subparts are now expressed in specific values, not in a 10-point range. The
model analyses are not an official grading guide. Some states grade the MEE on the basis of state
law, and jurisdictions are free to modify the analyses, including the suggested weights given to
particular points, as they wish. Grading of the MEE is the exclusive responsibility of the
jurisdiction using the MEE as part of its admissions process.

The topics covered by each question are listed on the first page of its accompanying analysis,
followed by roman numerals which refer to the MEE subject matter outline for that fopic. For
example, the Federal Civil Procedure question on the February 2010 MEE tested the following
areas from the Federal Civil Procedure outline: I.A.1., jurisdiction and venue-subject matter
jurisdiction—federal courts, and IV.C., pre-trial procedures—joinder of parties and claims
(including class actions). Subject matter outlines are included in the MEE Information Booklet.

Description of the MEE

The MEE is a series of essay questions, any of which a jurisdiction may select to include as a part
of its bar examination. Applicants are expected to spend approximately 30 minutes answering
each MEE question administered. The areas of law that may be covered by the questions on any
MEE are Business Associations (Agency and Partnership; Corporations and Limited Liability
Companies), Conflict of Laws, Constitutional L.aw, Contracts, Criminal Law and Procedure,
Evidence, Family Law, Federal Civil Procedure, Real Property, Torts, Trusts and Estates
(Decedents’ Estates; Trusts and Future Interests), and Uniform Commercial Code (Negotiable
Instruments (Commercial Paper); Secured Transactions). Some questions may include issues in
more than one area of law.

The purpose of the MEE is to test the applicant’s ability to (1) identify legal issues raised by a
hypothetical factual situation; (2) separate material which is relevant from that which is not; (3)
present a reasoned analysis of the relevant issues in a clear, concise, and well-organized
composition; and (4) demonstrate an understanding of the fundamental legal principles relevant
to the probable solution of the issues raised by the factual situation. The primary distinction
between the MEE and the Multistate Bar Examination (MBE) is that the MEE requires the
applicant to demonstrate an ability to communicate effectively in writing.
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Instructions
The back cover of each test form contains the following instructions:
Do not break the seal on this booklet until you are told to begin.

Each question is designed to be answered in 30 minutes. There will be no break once the
formal testing session begins. You may answer the questions in any order you wish. Do
not answer more than one question in each answer booklet. If you make a mistake or
wish to revise your answer, simply draw a line through the material you wish to delete.

If you are using a laptop computer to answer the questions, your jurisdiction will prdvide
you with specific instructions to follow.

Read each fact situation very carefully and do not assume facts that are not given in the
question. Do not assume that each question covers only a single area of the law; some of
the questions may cover more than one of the areas you are responsible for knowing.

Demonstrate your ability to reason and analyze. Fach of your answers should show an
understanding of the facts, a recognition of the issues included, a knowledge of the
applicable principles of law, and the reasoning by which you arrive at your conclusion,
The value of your answer depends not as much upon your conclusions as upon the
presence and quality of the elements mentioned above.

Clarity and conciseness are important, but make your answer complete. Do not volunteer
irrelevant or immaterial information.

Your jurisdiction may instruct you to answer MEE questions according to the law of the

jurisdiction. Absent such an instruction, you should answer the questions by applying
fundamental legal principles rather than local case or local statutory law.
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Secured Transactions Question

Six months ago, Kitchenware, a manufacturer of copper cookware, borrowed $200,000 from
Bank and signed a security agreement granting Bank a security interest in “all inventory that
Kitchenware now owns or that it manufactures or acquires in the future.” Bank filed a properly
completed financing statement reflecting this security interest in the appropriate state office.

Copperco is a company that produces high-quality copper sheet that is suitable for fabrication
into cookware. Two months ago, Kitchenware entered into a contract with Copperco to buy two
tons of copper sheet to be used by Kitchenware to produce cookware. The contract, which was
signed by both parties, required Copperco to deliver the copper sheet to Kitchenware’s factory in
two installments, one ton in the first installment and the second ton 30 days later. Kitchenware
was to pay for each of the installments separately, with one-half of the contract price due 25 days
after the first delivery and the balance due 25 days after the second delivery. Copperco’s
obligation to ship the second installment was expressly made conditional on full payment for the
first installment. The parties further agreed that Kitchenware would have no rights in an
installment of the copper sheet until it received delivery of that installment and that Copperco
would retain title to all the copper sheet until Kitchenware paid the full contract price.

Copperco promptly delivered the first ton of copper sheet to Kitchenware’s factory. Twenty-
three days after the delivery, Copperco loaded its truck with a second ton of copper sheet for
delivery to Kitchenware’s factory and planned to send the truck to Kitchenware in time to meet
its delivery deadline. However, by 25 days after the first delivery, Kitchenware had not paid for
the first installment of copper sheet. As a result, Copperco exercised its right under the contract
to withhold shipment of the second installment and, accordingly, the truck with the second ton of
copper sheet never left Copperco’s plant.

Kitchenware has defaulted on its loan from Bank, and Bank would like to exercise its rights with
respect to its collateral. The first ton of copper sheet delivered to Kitchenware is still at
Kitchenware’s factory, and the second ton of copper sheet that was not delivered to Kitchenware
is still at Copperco’s plant. Bank believes it has a security interest in both tons of copper sheet,
while Copperco asserts that it has title to both tons of copper sheet and that its rights are superior
to any rights of Bank.

1. As between Copperco and Bank, which has the superior claim to the first ton of copper
sheet that was delivered to Kitchenware? Explain.

2. As between Copperco and Bank, which has the superior claim to the second ton of copper
sheet, which is still at Copperco’s plant? Explain.



Real Property Question

In 1960, Owen, the owner of vacant land, granted a power-line easement over the land to an
electric company by a properly executed written instrument. This easement was never recorded.
Consistent with the easement, the electric company erected power lines over the land. The power
lines and supporting poles remain on the Jand.

In 1961, Owen granted an underground gas-line easement on the land to a gas company by a
properly executed written instrument. This easement was never recorded. Consistent with the
easement, the gas company dug trenches, laid pipes, and restored the surface of the land to its
pre-installation condition.

In 1970, Owen conveyed the land to Abe by a full covenant and warranty deed that made no
mention of the easements. The Owen-to-Abe deed was promptly and properly recorded. Abe
paid full value for the land and had no actual knowledge of the two easements Owen had
previously granted.

In 1995, Abe conveyed the land to Bob by a full covenant and warranty deed that made no
mention of the ecasements. The Abe-to-Bob deed was promptly and properly recorded. Bob, who
paid full value for the land, knew of the underground gas line because he had helped dig the
trenches on the land. Bob had not visited the portion of the land crossed by the power lines and
had no actual knowledge of the power-line easement.

In 2009, Bob decided to build a house on the land and hired an engineer to evaluate the proposed
building site. Following an inspection of the proposed site, the engineer told Bob that each
easement precluded building on the site.

Relevant state statutes provide

(1) “A conveyance of real property is not valid against any subsequent purchaser who,
without notice, purchases said real property in good faith and for valuable consideration,”
and

(2) “Easements by prescription are abolished.”

1. Did Bob take the land subject to the power-line easement? Explain.
2. Did Bob take the land subject to the gas-line easement? Explain.
3. Assuming Bob took the land subject to either easement, may Bob obtain damages from

Owen based upon a breach of the covenant against encumbrances? Explain.



Family Law Question

Harry and Wendy married when they were both 23, shortly after Harry began his first year of law
school. They decided that Wendy, who had completed two years of college, would temporarily
quit college and get a full-time job until Harry started practicing law.

Wendy obtained a full-time job as a supermarket cashier. All of her earnings were used for
Harry’s and Wendy’s support. Harry did not work during the school year but worked full-time
during summers. All of Harry’s earnings were used to pay his law school tuition.

Harry recently earned his law degree, passed the bar examination, and began working as a public
defender.

Last month, after three years of marriage, Harry told Wendy that he felt they had drifted apart
and that he wanted a divorce. Although deeply hurt, Wendy decided to separate amicably. Harry
and Wendy had no children.

Harry suggested that he draw up a settlement agreement in order to avoid the expense of hiring a
lawyer. Harry proposed that each spouse keep his or her own personal property and that he bear
full responsibility for his educational loans. Harry also told Wendy that a divorce court would
“definitely not impose any further obligations” on him because there were no children of the
marriage. Wendy agreed to the terms of the settlement agreement proposed and prepared by
Harry, and both parties signed it. In the agreement, each spouse waived “any and all rights to the
past or future income of the other party.”

Thereafter, following Harry’s instructions, Wendy filed a petition for a no-fault divorce,
requesting that the court incorporate their settlement agreement into the final divorce decree.

Prior to any hearing on the petition, Wendy learned that Harry had been involved in an
adulterous relationship with another woman. Angry and mistrustful, Wendy contacted an
attorney, who urged her to amend her divorce petition. The attorney suggested that Wendy
petition the court to invalidate the settlement agreement, seck a divorce on grounds of adultery,
and request alimony and a cash award representing her share of the value of Harry’s law license,
which he acquired during the marriage.

State law does not authorize reimbursement alimony.
1. Should the court invalidate the settlement agreement? Explain.

2. What, if any, are the advantages to Wendy of obtaining a divorce based on Harry’s
adultery instead of on no-fault grounds? Explain.

3. Assuming the court invalidates the settlement agreement, can Wendy obtain
a) a cash award representing her share of the value of Harry’s law license? Explain.
b) alimony? Explain.



Torts Question

Penny lives in an apartment on Oak Street across from the Fernbury Baseball Park (“the Park™).
The Park is owned and maintained by the Fernbury Flies, a professional minor leaguc baseball
team. As she left her apartment building one day, Penny was struck in the head by a baseball that
had been hit by Dennis, a Flies player, during a game.

The section of Oak Street that adjoins the Park was once lined with single-family homes. Over
the past two decades, these homes have been replaced by stores and apartment buildings, causing
an increase in both car and pedestrian traffic on Oak Street.

The ball that struck Penny was one of the longest that had been hit at the Park since its
construction 40 years ago. During the last 40 years, Flies’ records show that only 30 balls had
previously been hit over the Park fence adjoining Oak Street. Fifteen of the balls hit out of the
Park onto Oak Street were hit during the past decade.

The Park is surrounded by a 10-foot-high fence, which was built during the Park’s construction.
All other ballparks owned by clubs in the Flies’ league are surrounded by fences of similar type
and identical height. These fences are typical of those used by other minor league teams in the
United States. However, in Japan, where ballparks are often located in congested urban
neighborhoods, netting is typically attached to ballpark fences. This netting permits balls to go
over a fence but captures balls before they can strike a bystander or car.

After being struck by the ball, Penny was taken by ambulance to a hospital emergency room.
After tests, the treating physician told Penny that she had suffered a concussion. The physician
prescribed pain medication for Penny. However, because of a preexisting condition, she had an
adverse reaction to the medication and suffered neurological damage resulting in the loss of
sensation in her extremities.

Penny has sued Dennis, the player who hit the baseball that struck her, for battery and
negligence. Penny has also sued the Fernbury Flies. She seeks to recover damages for the
concussion and the neurological damage resulting from the medication.

1. Does Penny have a viable tort claim against Dennis? Explain.

2. Does Penny have a viable tort claim against the Fernbury Flies? Explain.



Corporations Question

Smith owns 10% of the common shares of Omega, Inc., a closely held corporation. Baker and
Jones each own 45% of Omega’s common shares. Baker and Jones also serve on Omega’s board
of directors and are paid corporate officers.

Omega has not paid a dividend on its common shares for several years. Smith, who is not an
officer of the corporation and has never received a salary from the corporation, is very unhappy
that no dividends are being paid.

When Smith complained to Baker and Jones about nonpayment of dividends, they said that while
Omega could legally pay dividends, it has not done so in order to retain the corporation’s
earnings for expansion of the business. They also pointed to data showing that Omega’s business
has expanded considerably in the past several years, financed entirely through undistributed
earnings, and told Smith that he should “go away and let us run the show.” Smith complained
that “only you are enjoying the fruits of Omega’s success.” In response to an inquiry from Smith,
Baker and Jones refused to reveal the amounts of their salaries, even though those salaries are
within industry range.

Baker and Jones each offered to purchase all of Smith’s shares for $35 per share. Smith suspects
that the shares are worth more than $35 per share. Smith has asked to inspect Omega’s corporate
books and records in order to determine the value of his shares, but Jones and Baker have refused
to give Smith access to any corporate records.

Smith has asked your law firm the following questions:

1. Does Smith have a right to inspect Omega’s corporate books and records to determine
whether $35 per share is a fair price for his shares? Explain.

2. If Smith brings a suit to compel the payment of a dividend, must Smith first make a
demand on the corporation? Explain.

3. If Smith brings a suit to compel the payment of a dividend, is that suit likely to be
successful? Explain.



Federal Civil Procedure Question

Husband is an American citizen domiciled in State A, Wife is a citizen of a foreign country who
was admitted to permanent residency in the United States five years ago and has been domiciled
in State A since then.

After struggling with infertility, Husband and Wife consulted with Doctor, who created embryos
in a laboratory using Husband’s sperm and Wife’s ova. Husband and Wife then entered into a
surrogacy contract with Surrogate, a domiciliary of State B. Pursuant to the contract, Surrogate
agreed to carry the couple’s embryo, to relinquish to them any child born as a result of the
implantation, and to waive any and all parental and/or custodial rights to the child. Husband and
Wife also agreed, jointly and severally, to pay all of Surrogate’s expenses and to assume custody
and full financial and legal responsibility for any child born as a result of the implantation.

Doctor implanted one of the embryos in Surrogate. Surrogate gave birth to a baby in State A and
listed Husband and Wife as the parents on the baby’s birth certificate. Husband and Wife
obtained a judgment from a State A court declaring that they were the legal parents of the baby
and were entitled to sole custody.

The baby had serious medical problems at birth and remained in the State A hospital for three
months. When the baby left the hospital, she went home with Husband and Wife. Surrogate
returned to her home in State B.

The hospital sent the bill for the baby’s medical care, which exceeded $500,000, to Surrogate.
Surrogate has medical insurance with Insureco, an insurance company incorporated under the
laws of State A with its principal place of business in State C. Surrogate’s insurance policy
covers all reasonable and necessary medical expenses incurred by Surrogate and her
dependent(s), including “any natural child of Surrogate born after the policy is in force.”
However, Surrogate’s policy expressly provides that Insureco will not cover expenses if a third
party is liable for those expenses.

Insureco has refused to pay the baby’s medical bill on the grounds that she is not a “natural
child” of Surrogate within the meaning of the insurance policy and that the baby’s expenses are
Husband and Wife’s responsibility.

Husband and Wife have also refused to pay the bill, claiming that they cannot afford to pay it
and that the surrogacy contract is unenforceable under the applicable state law.

Surrogate has filed suit in the federal district court of State A against Insureco, Husband, and
Wife. Surrogate alleges that Husband and Wife breached the surrogacy contract and that
Insureco breached the terms of the insurance policy. Surrogate seeks to compel any or all of the
defendants to pay the $500,000 hospital bill.

The defendants have moved to dismiss the action on the grounds that (i) the federal court lacks
jurisdiction over the case, (ii) the case involves state-law domestic-relations issues (i.e., the



Federal Civil Procedure Question

biological parentage of the child and the enforceability of a surrogacy contract) that are
inappropriate for resolution by a federal court, and (iii) Surrogate improperly joined her separate
claims against Insureco, on the one hand, and Husband and Wife, on the other, in a single action.

1. Does the federal district court of State A have subject-matter jurisdiction over Surrogate’s
claims? Explain.

2. Should the federal district court of State A dismiss the action because it involves
domestic-relations issues? Explain.

3. Did Surrogate properly join Insureco, Husband, and Wife as defendants in a single
action? Explain.



Evidence Question

Driver was driving an automobile that struck Pedestrian in the crosswalk of a busy street.
Pedestrian suffered painful fractures and a concussion that affected her memory of the accident.

Pedestrian filed a negligence action against Driver, who responded with a general denial and an
assertion that Pedestrian’s negligence caused her injuries. The parties have stipulated to the
severity of Pedestrian’s injuries, to Pedestrian’s pain and suffering, and to the total value of
Pedestrian’s damages. The parties are scheduled for a jury trial on the issues of both Driver’s and
Pedestrian’s negligence.

Pedestrian plans to call Witness to testify at trial. Witness did not see the collision occur.
However, Witness will testify that he walked past Pedestrian no more than five seconds before
the collision, at which time Witness saw that Pedestrian was deeply engrossed in a cell phone
conversation. Witness will also testify that he saw Driver’s distinctive sports car as it approached
the intersection in which Pedestrian was hit. Witness, who has no specialized training,
experience, or education, will also offer the opinion that the car was speeding just prior to the
collision because it was traveling noticeably faster than the cars near it, all of which appeared to
be traveling at the same slower speed.

Pedestrian plans to call her Spouse to testify that Pedestrian is very cautious and risk-averse.

Pedestrian also plans to testify at trial. She will not deny having been on the cell phone when
Witness walked by, but will claim to have lowered the cell phone and looked for traffic just prior
to entering the intersection. In fact, Pedestrian intends to testify that she has used a cell phone for
many years, that she talks on it while walking almost every day, and that she invariably ends a
call or lowers the cell phone when preparing to cross a street in order to look both ways before
entering the intersection.

Driver intends to undermine Pedestrian’s credibility by introducing evidence of her memory loss.
Pedestrian counters that if the jury hears about some of Pedestrian’s injuries, then it must hear
about all of them, and so Pedestrian seeks to introduce evidence on the full nature and extent of
her other injuries.

At the final pretrial motion hearing, Driver’s counsel argued that the court should grant these
four motions in limine:
(1) to exclude Witness’s opinion that Driver was speeding;
{2) to exclude Spouse’s testimony;
(3) to exclude evidence of Pedestrian’s cell phone use at any time other than the day of
the collision;
(4) to admit evidence of Pedestrian’s memory loss, but to exclude evidence of
Pedestrian’s other injuries.

The evidence rules of this jurisdiction are identical to the Federal Rules of Evidence.

How should the court rule on each of these motions? Explain.
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Trusts Question

Settlor created a revocable trust naming Bank as trustee. The trust instrument directed Bank, as
trustee, to pay all trust income to Settlor and, upon Settlor’s death, to distribute all trust assets to
“Settlor’s surviving children.” When Settlor created the trust, he had three living children, Alan,
Ben, and Claire.

Settlor died last year. Alan predeceased him. Settlor was survived by three children, Ben, Claire,
and Doris (born after Settlor created the trust), and two grandchildren. One of the surviving
grandchildren was Claire’s child and one was Alan’s child. Alan’s child was his only heir.

When Settlor created the trust, he funded it with cash. Bank promptly invested the cash in a
broad range of stocks and bonds and held this broadly diversified portfolio for just over twenty
years. Although the portfolio had by then significantly increased in value, Settlor was dissatisfied
with the rate of appreciation. Settlor therefore directed Bank to sell 90% of the trust portfolio and
to reinvest the proceeds in the stock of XYZ, a closely held corporation that Settlor believed
would substantially appreciate in value.

The investment in XYZ appreciated more than 50% during the first two years after Bank
purchased the stock. However, during the five years preceding Settlor’s death, the XYZ
investment depreciated to about 70% of its initial value. This depreciation was largely due to
mismanagement by XYZ’s board of directors. Although Settlor was neither a director nor an
officer of XYZ, he was fully aware of the management problems. He discussed these problems
with Bank and told Bank, “I expect things will turn around soon.”

Immediately upon Settlor’s death, Bank liquidated the trust’s interest in XYZ, thus avoiding
further losses from this investment.

One month after Settlor died, Claire wrote to Bank disclaiming all of her interest in the trust.
1. To whom should the trust assets be distributed? Explain.

2. Is Bank liable for losses on the investment in XYZ stock? Explain.

11



Negotiable Instruments Question

Employee was Lawyer’s bookkeeper. Employee’s responsibilities included paying Lawyer’s
bills, receiving payments from Lawyer’s clients, posting those payments to the proper client
accounts, and depositing checks and cash into Lawyer’s business account at Bank. Employee did
not have authority to sign or indorsé checks on behalf of Lawyer. If a check required a signature
or an indorsement, Employee secured Lawyer’s signature.

Employee recently disappeared. Shortly thereafter, Lawyer discovered that Employee had been
stealing from Lawyer for several weeks. Although the amounts taken or misapplied by Employee
were usually quite small, in two cases the amounts were rather substantial.

In one case, Employee entered into an agreement to purchase a car from Dealer, falsely telling
Dealer that the car was for Lawyer’s business. Employee and Dealer agreed that Employee
would pay the $10,000 price by check and that the car would be delivered once the check had
cleared.

Employee prepared a check for $10,000 drawn on Lawyer’s business account and payable to the
order of “Dealer.” She included the check among a group of checks that she gave Lawyer to
sign. Lawyer, who was pressed for time, signed all the checks without carefully examining them,
including the check to Dealer.

Employee delivered the check to Dealer. However, by the time Dealer presented the check for
payment, Lawyer had discovered Employee’s fraud and instructed Bank to dishonor the check.
Bank followed the instruction and dishonored the check, which was then returned to Dealer. The
car is still in Dealer’s possession.

In the second case, Employee forged Lawyer’s signature on the back of a $5,000 check from a
third party payable to the order of Lawyer. Employee then cashed the check at Checkco, a check-
cashing service. Checkco subsequently obtained payment of the check from the bank on which it
was drawn.

Dealer has demanded payment of the $10,000 check from Lawyer.

Lawyer has demanded that Checkco pay him $5,000.

1. Is Lawyer liable to Dealer on the $10,000 check? Explain.

2. Is Checkco liable to Lawyer for $5,000? Explain.

12



February 2010
Analyses




Secured Transactions Analysis

(Secured Transactions 11.G., IV.A.)

Legal Problems: (1a) When a contract provides that title to sold goods will not pass until
payment has been made, what rights in the goods do seller and
buyer have?

(1)(b) Does a secured party who has a security interest in the debtor’s
inventory have a security interest in raw materials that the debtor
will use to manufacture its products?

(1)(c) What interest does a secured party with a security interest in goods
have when the debtor receives goods pursuant to a contract
providing that title to the goods does not pass to the debtor until
they are paid for?

(1)(d) As between a lender with a security interest in inventory and an
unpaid seller of the goods constituting inventory who has delivered
the goods to the buyer but retained title to them until they are paid
for, who has priority?

(2) Does a secured party with a security interest in a debtor’s
inventory have a security interest in goods that the debtor has
contracted to buy but in which the debtor has no rights?

DISCUSSION

Summary

Copperco’s interest in the copper sheet that has been delivered to Kitchenware is “limited
in effect to a reservation of a security interest.” UCC § 1-201(b)(35). Thus, Kitchenware is the
owner of that copper sheet and Copperco has a security interest in it. The delivered copper sheet
became part of Kitchenware’s inventory and thus, Bank’s security interest attached to it and was
perfected. Copperco’s security interest in the copper sheet is unperfected. As a result, Bank’s
security interest in the delivered copper sheet has priority over Copperco’s security interest.

With respect to the second installment of copper sheet, the security agreement with Bank
will create an enforceable security interest in that sheet only if Kitchenware “has rights in” the
sheet. Because, under the Copperco-Kitchenware contract, Kitchenware has no rights in the
second installment of copper sheet, Bank’s security interest did not attach to that installment and
only Copperco has an interest in it.

Point One(a) (30%)
Copperco’s reservation of title to the delivered goods is ineffective except as retention of a
security interest; Copperco’s security interest is unperfected.

15



Secured Transactions Analysis

The sales contract between Copperco and Kitchenware provided that Copperco would
retain title to the copper sheet until it received full payment for it. Under the Uniform
Commercial Code, such “retention or reservation of title by a seller of goods notwithstanding
shipment or delivery to the buyer under Section 2-401 is limited in effect to a reservation of a
‘security interest.”” UCC § 1-201(b)35). See also UCC § 2-401(1). Thus, Kitchenware owns the
copper sheet, and Copperco has a security interest in it. Copperco has neither retained possession
of the copper sheet nor filed a financing statement with respect to it, so Copperco’s security
interest is unperfected. See UCC § 9-308 ef seq.

[NOTE: An applicant might note that Copperco’s security interest is a purchase-money
security interest. This statement is correct, but it does not change the analysis because only a
purchase-money security interest in consumer goods is perfected without filing or possession by
the secured party. ]

Point One(b) (10%)
The copper sheet constitutes inventory. so it is covered by Bank’s security interest.

Bank has a security interest in Kitchenware’s “inventory.” The copper sheet is inventory
of Kitchenware because it constitutes “raw materials, work in process, or materials used or
consumed” in Kitchenware’s business. UCC § 9-102(a)(48)(D).

Point One(c) (20%)
Bank has a perfected security interest in the delivered copper sheet.

As noted in Point One(a) above, once the copper sheet was delivered to Kitchenware,
Kitchenware became the owner of the sheet even though the contract provided that Copperco
retained title. At that point, Kitchenware had rights in the delivered copper sheet, and Bank’s
security interest in inventory attached to it. See UCC § 9-203(b) (security interest attaches when
value is given, security agreement has been signed, and debtor has rights in the collateral), § 9-
204(a) (security interest may attach to after-acquired collateral). Bank filed a financing statement
with respect to its security interest, so its security interest in the copper sheet is perfected. See
UCC § 9-308 ef seq.

Point One(d) (20%)
Bank’s perfected security interest in the delivered copper sheet is superior to Copperco’s
unperfected security interest.

As noted above, Bank and Copperco both have security interests in the delivered copper
sheet. Bank’s security interest in the copper sheet was perfected by filing. Copperco’s interest,
on the other hand, was not perfected at all. As between the perfected and an unperfected security
interests, Bank’s perfected interest has priority. UCC § 9-322(a)(2).

Point Two (20%)
Because Kitchenware did not have rights in the undelivered copper sheet, Bank’s security
interest in it did not attach.

One of the elements of an enforceable and attached security interest is that the debtor
have “rights in the collateral.” See UCC § 9-203(b)(2). Thus, Bank has a security interest in the
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undelivered copper only if Kitchenware has rights in it. Under the terms of the contract between
Copperco and Kitchenware, Kitchenware obtained no rights (even rights that are short of title) in
the undelivered copper (and UCC § 2-401 does not limit Copperco’s rights to a security interest
because the goods were neither shipped nor delivered to Kitchenware). Thus, Kitchenware had
no interest in the copper sheet. Accordingly, Bank’s security interest did not attach to the
undelivered copper sheet. Thus, as between Copperco and Bank, only Copperco has an interest
in the undelivered copper sheet.

[NOTE: An applicant might argue that Kitchenware had some rights in the undelivered
copper sheet because, when the copper sheet was identified to the contract by Copperco (when
Copperco designated it for delivery to Kitchenware), this gave Kitchenware a “special property”
in the copper sheet, see UCC § 2-501, and Bank’s security interest could attach to that set of
rights in the sheet. See UCC § 9-203(b)(2), cmt. 6 (limited rights in collateral are sufficient for
attachment even if the rights are less than full ownership). However, that “special property”
would not give Kitchenware (or Bank) any right to claim the goods from Copperco in the
absence of payment of the contract price. See UCC §§ 2-502, 2-511. Moreover, Article 9 states
expressly that a seller with a security interest created by retention of title under § 2-401 “has
priority over a conflicting security interest created by the debtor” in any case where the debtor
has not vet obtained possession of the goods. UCC § 9-110(4). Here, Copperco has at least a
security interest in the goods under § 2-401 (see Point One(a), above). Because the goods were
never in Kitchenware’s possession, Copperco’s security interest will be superiorto Bank’s
interest, which was created by the debtor, Kitchenware. See UCC § 9-110. An applicant who
makes these points should receive some credit. ]
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Real Property Analysis
(Real Property IL.B.; V.B., D.1)

Legal Problems: (1) Did Bob take the land subject to a power-line easement when the
easement was not recorded but the power lines were visible?

(2) Did Bob take the land subject to a gas-line easement when the
easement was not recorded and the gas line was not visible but Bob
had actual knowledge of the gas-line easement?

3 If Bob took the land subject to the power-line easement, may he
obtain damages from Owen based on the Owen-to-Abe warranty
deed’s covenant against encumbrances?

DISCUSSION

Summary

Under the state recording statute, a subsequent purchaser for value takes the purchased
property free of prior unrecorded interests unless the purchaser has actual or inquiry notice of
those interests. Both Abe and Bob had inquiry notice of the power-line easement, as the power
lines were clearly visible. Had they looked, they would have discovered the power lines and been
aware that they should make further inquiry regarding the possibility of an existing easement.
Thus, Abe and Bob were on notice of any interest the electric company actually had that they
could have ascertained by asking the electric company, and they take subject to that interest.

Abe had no notice of the underground gas-line easement, since it was not visible and it
was not on the record. Thus Abe took the property free and clear of the gas-line easement. While
Bob had actual knowledge of the gas-line easement, because of the shelter doctrine, Bob takes
the land free of that easement. Because Bob is a remote grantee, he cannot recover damages from

Owen for the power-line easement based on the covenant against encumbrances in the Owen-to-
Abe deed.

Point One (40%)
Both Abe and Bob acquired the land subject to the unrecorded power-line easement. Because the
power lines were visible. Abe and Bob were on inquiry notice of the easement.

In this state, a “conveyance of real property is not valid against any subsequent purchaser
who, without notice, purchases said real property in good faith and for valuable consideration.”
Notice may be actual, constructive, or inquiry. JOHN G. SPRANKLING, UNDERSTANDING
PROPERTY LAW § 24.04[D] (2d ed. 2007). Constructive notice comes from information that is on
the public land records; inquiry notice arises from facts discernible through visual inspection of
the premises or the applicable recorded instruments. /d. § 24.06. Some jurisdictions and authors
equate constructive and inquiry notice.

Here, because Abe paid Owen for the land, he is a subsequent purchaser for value. Abe
did not have actual notice of the power-line easement and, because that easement was never
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recorded, he did not have constructive notice of it based on the recorded instruments. However,
because the power lines were discernible from visual inspection, Abe had inquiry notice of the
power-line easement. Therefore, under the relevant statute, Abe took subject to the power-line
easement. See WILLIAM B, STOERUCK & DALE A. WHITMAN, THE LAW OF PROPERTY § 11.10, at
882 (3d ed. 2000).

The same analysis applies to Bob, who also takes subject fo the power-line easement.

Point Two (30%)

Abe did not take the land subject to the unrecorded and invisible gas-line easement because he
had no actual, constructive, or inquiry notice of it. While Bob had actual knowledge of the gas-
line easement, because of the shelter doctrine, he takes free and clear of that easement.

The gas-line easement was never recorded. Thus neither Abe nor Bob acquired
constructive notice of this easement from the land records. Abe had no actual notice of it, either.
In contrast to the power-line easement, the gas-line easement was not discernible through visual
inspection; the gas lines were underground, and the surface of the land had been restored to its
pre-installation condition. Therefore, Abe had no inquiry notice of the gas-line easement. Thus,
under the state recording statute, Abe took free of the gas-line easement.

At first blush, it would appear that Bob took the land subject to the gas-line easement
because, in contrast to Abe, he had actual notice of it. However, under the “shelter doctrine,”
when a bona fide purchaser (here, Abe) acquires title free of a prior encumbrance, he can convey
that title to a subsequent purchaser (here, Bob) free of that encumbrance. In order to ensure that
the bona fide purchaser has an unlimited right to alienate his land in the fufure, the shelter
doctrine applies even when the subsequent purchaser has actual notice of the prior, unrecorded
encumbrance. See¢ STOEBUCK & WHITMAN, supra, § 11.10 at 889.

Point Three (30%)

Bob cannot obtain damages from Owen for breach of the covenant against encumbrances
because Bob is a remote grantee. However, some jurisdictions do not follow the common law
rule. In those jurisdictions, a remote grantee may sue on the covenant against encumbrances.

Owen conveyed the land to Abe with a full covenant and warranty deed that made no
mention of encumbrances. A full-covenant deed includes a covenant against encumbrances, i.c.,
a warranty that, at the time of conveyance, there are no outstanding third-party rights that negate
the title the grantor purports to convey. That covenant is inconsistent with the fact that Abe and
later Bob took subject to the power-line easement. (See Point One.) Abe clearly had a cause of
action against Owen for breach of the covenant against encumbrances. The issue is whether Bob
may also sue Owen.

Under the common law, the covenant against encumbrances 18 a “present covenant,”
breached, if at all, if there is an encumbrance at the time of the conveyance to Abe. Furthermore,
the covenant does not run with the land. Therefore, it cannot benefit a remote grantee like Bob.
See STOEBUCK & WHITMAN, supra, § 11.13 at 911; HERBERT HOVENKAMP & SHELDON F.
KuUrTZ, THE LAW OF PROPERTY 617 (5th ed. 2001).

Some jurisdictions do not follow the common law rule. See, e.g., In re Estate of Hanlin,
133 N.W. 140 (Wis. 1907). In those jurisdictions, a remote grantee may sue on the covenant
against encumbrances. See UNIFORM LAND TRANSACTIONS ACT § 2-312. Even in those
jurisdictions, a remote grantee with notice of the easement may not sue on the theory that with
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such notice the grantee (1) never relied on the covenant or (2) bargained for a reduction in the
purchase price to take account of the easement. See Ford v. White, 172 P.2d 822 (Or. 1946).
Courts are divided on whether the covenant against encumbrances is breached when an
unrecorded easement is ascertainable through visual inspection. Some courts say yes; others
disagree, arguing that the grantee can sue even though the easement is visible because, if the
warranty is in the deed, the grantee can reasonably assume that an easement is no longer valid
when the grantor makes no exception for it when conveying title.
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Family Law Analysis

(Family Law IIL.D., E., J.)

Legal Problems: () Did Harry’s behavior constitute fraud or overreaching sufficient to
invalidate the settlement agreement?

(2) Would a divorce obtained on grounds of adultery significantly
enhance Wendy’s prospects of obtaining a monetary award?

(3)a) Is Harry’s law degree marital property subject to division at
divorce?

(3)b) Can Wendy obtain alimony (spousal support)?

DISCUSSION

Summary

Courts generally will invalidate a scttlement agreement resulting from fraud,
overreaching, or duress if it results in a settlement that is substantively unfair. Harry’s
preparation of the agreement, his failure to advise Wendy to seck independent counsel, and his
biased account of Wendy’s legal rights will likely lead the court to conclude that the agreement
should be invalidated if the court also concludes that Wendy should have obtained an award. A
divorce obtained on grounds of adultery will not likely give Wendy a significant advantage in
obtaining an award. In only about half of the states is fault a factor in alimony determination or
property division, and even in those jurisdictions in which fault is relevant, it rarely plays a major
role in judicial decision making. Wendy is not entitled to a cash award based on the value of
Harry’s law license, and the facts do not reveal any other assets that might provide the basis for
such an award. Given that state law does not authorize claims for reimbursement alimony, it is
unclear whether Wendy can obtain an alimony award.

Point One (30%)

The seitlement agreement will be invalidated if the court finds that (1) it was procured by fraud,
duress. or overreaching, and (2) it is substantively unfair. A court will likely find that Harry’s
conduct in drafting and negotiating the agreement satisfies the first part of this test. It is unclear
whether the court will conclude that the agreement is substantively unfair to Wendy.

In most states, a settlement agreement resulting from fraud, overreaching, or duress may
be set aside if it is substantively unfair, See JOHN DEWITT GREGORY, PETER N. SWISHER &
SHIRLEY L. WOLF, UNDERSTANDING FAMILY LAW 112 (3d ed. 2005). See also UNIF. MARRIAGE
AND DIVORCE AcT (UMDA) § 306(b) (written settlement agreement is binding on the court
unless unconscionable). A few courts have also held that spouses have fiduciary obligations
toward each other that continue, when one spouse is unrepresented by counsel, during the
negotiation of a settlement agreement. See, e.g., Crawford v. Crawford, 524 N.W.2d 833 (N.D.
1994).
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Here, Wendy was unrepresented and Harry, an attorney, failed to advise her to seek
independent legal counsel. Although a lack of independent legal counsel will not by itself
invalidate a settlement agreement, courts will generally examine the circumstances that led a
spouse to forgo counsel or waive marital rights. Harry also advised Wendy that a court would
“definitely not” impose any post-marital obligations on him, which is probably untrue. Taken
together, these facts suggest fraud and overreaching.

However, if Harry’s conduct did not result in an agreement substantively unfair to
Wendy, the agreement should not be invalidated. The agreement is not unfair as to Harry’s law
degree. (See Point Three(a).) It might be unfair as to alimony. (See Point Three(b).)

[INOTE: Some applicants may state that the court can ignore the settlement agreement
because the divorce is not yet final. This is incorrect, and an applicant who resolves the issue in
this way should not receive credit. ]

Point Two (20%)

Obtaining a divorce on grounds of adultery is unlikely to significantly improve Wendy’s
prospects of obtaining alimony or a cash award representing her share of marital property.

Even if Wendy is able to obtain a divorce on grounds of adultery, it is unlikely to give her
a financial advantage. About a third of the states have eliminated fault-based divorce grounds. In
these states, Wendy could not obtain a divorce on grounds of adultery; she could obtain only a
no-fault divorce.

Although most states permit consideration of financial misconduct, only about half
permit consideration of marital misconduct, such as adultery, in either property division or
alimony determination. Of the group of states that permit consideration of marital misconduct,
about half restrict its use to alimony determination. And while a claimant’s marital fault was
once, in many states, a bar to an alimony award, in virtually all states that today permit
consideration of fault in alimony decision making, it is simply one factor among many. See AM.
LAW INST., PRINCIPLES OF THE LAw OF FAMILY DISSOLUTION: ANALYSIS AND
RECOMMENDATIONS 46—53 (2002) (describing state-by-state survey). Some appellate courts in
states that permit consideration of marital misconduct have required trial courts to consider fault
only when egregious. See O’Brien v. ('Brien, 489 N.E.2d 712, 719 (N.Y. 1985) (fault excluded
except in “egregious cases that shock the conscience™); O Loughlin v. O’Loughlin, 458 SE.2d
323, 326 (Va. Ct. App. 1995) (party’s fault relevant to award determination when fault had an
economic impact on marriage). Some states have explicitly ruled that adultery is not sufficiently
egregious to have an impact on alimony. See In re Marriage of Sommers, 792 P.2d 1003, 1009
(Kan. 1990) (“Tt is difficult to conceive of any circumstances where evidence of marital infidelity
would be a proper consideration in the resolution of the financial aspects of a marriage.”);
Stevens v. Stevens, 484 N.Y.S.2d 708 (App. Div. 1985). In other states, there is older case law
permitting consideration of adultery or similar misconduct, but virtually no modern cases do so.
See AM. LAW INST., supra. Commentators reviewing the case law have thus concluded that “the
current judicial trend in many states today . . . [is] to ignore or severely limit the ultimate effect
of fault-based statutory divorce factors except in serious or egregious circumstances.” Peter Nash
Swisher, The ALI Principles: A Farewell to Fault—But What Remedy for the Egregious Marital
Misconduct of an Abusive Spouse?, 8 DUKE J. GENDER L. & PoL’y 213, 227 (2001).

Thus, in most states, proving Harry’s adultery is unlikely to significantly enhance
Wendy’s prospects of obtaining either a property-distribution or an alimony award. In some
states, however, this factor might play a role in the court’s decision.
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Point Three(a) (10%)
Harry’s law degree is not marital property subject to divigion at divorce, and the facts do not
show that there are any other significant assets.

The states, by an overwhelming margin, have rejected the claim that a professional
degree or license is property subject to division at divorce; the notable exception is New York.
See HARRY D). KRAUSE, LINDA D. ELROD, MARSHA GARRISON & J. THOMAS OLDHAM, FAMILY
LAw CASES, COMMENTS, AND QUESTIONS 788 (6th ed. 2007). See also O’'Brien v. O Brien, 489
N.E.2d 712 (N.Y. 1985). Wendy thus has no property interest in Harry’s degree, and a court
could not grant her a cash award in compensation for such an interest. The facts also fail to
reveal any other assets that could be classified as marital property. Thus, a cash award to Wendy
representing a share of marital property would be inappropriate.

Point Three(b) (40%)
It is not clear whether Wendy will receive alimony.

If the court invalidates the settlement agreement, Wendy could seek an alimony award.
But permanent or long-term alimony is seldom awarded except in the case of a long marriage
and a significant, long-term gap between the husband’s and wife’s economic prospects. See
GREGORY ET AL., supra, at 307-08, 411. It is virtually certain that Wendy could not obtain such
an award, given the short duration of the marriage and the possibility that Wendy could pursue a
career that would generate an income equal to or higher than Harry’s since Wendy is still young
and without children.

In a state, like this one, that does not permit reimbursement alimony, Wendy could seek a
short-term, “rehabilitative” alimony award to complete her college education. In some states
a spouse must establish that she lacks the capacity for self-support as a precondition to obtaining
a rehabilitative award. See, e.g., UMDA § 308(a) (court may not award alimony unless spouse
(1) *“lacks sufficient property to provide for his reasonable needs; and (2) is unable to support
himself through appropriate employment . . . .”). Wendy has no property, but she is capable of
self-support. Under a standard like that of the UMDA, she would be ineligible for alimony unless
her employment was not “appropriate.” Some courts have thus refused to award alimony to a
wife capable of self-support even when she supported her husband’s professional education. See,
e.g., McDermott v. McDermott, 628 P.2d 959 (Ariz. App. 1981) (schoolteacher wife who
supported husband through graduate school not eligible for alimony because she could support
herself); Morgan v. Morgan, 383 N.Y.S.2d 343 (App. Div. 1976) (overturning alimony award to
wife who had supported husband’s legal education and planned to finish college and go to
medical school because she was capable of self-support).

Most of these decisions are old; courts today typically view capacity for self-support as
only one factor among many in awarding rehabilitative alimony. Here, Wendy’s contributions to
the couple’s support and to Harry’s education and Harry’s ability to contribute to Wendy’s future
support would weigh in her favor. But the process of alimony determination is highly
discretionary, and several factors—Wendy’s youth, the short duration of the marriage, the fact
that the marriage produced no children, Harry’s probably modest salary as a public defender—
would all weigh against Wendy’s claim for rehabilitative alimony. See GREGORY ET AL., supra,
at 312-14.

In sum, Wendy’s prospects of obtaining an alimony award are quite uncertain.
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[NOTE: Spousal support and spousal maintenance are alternative terms for alimony. An
applicant should not be penalized for using one of these terms instead of alimony. The
applicant’s conclusion should be given less weight than his or her command of the relevant legal
principles and use of the facts. A number of jurisdictions now authorize “reimbursement” or
“restitutional” alimony to compensate one spouse for significant contributions to the other’s
education or career. Id. at 411-13. Given Wendy’s support of Harry during law school, Wendy
would have a strong claim to this form of alimony, but it is not authorized in the state where her
claim was brought.|
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Torts Analysis

(Torts L.A.; IL.A,, B.1., B.2. & F.1.)
Legal Problems: (1) What must Penny establish in a battery action against Dennis?
(2) What must Penny establish in a negligence action against Dennis?

(3) What must Penny establish in an action against the Flies based on
the team’s employment relationship with Dennis?

(4) What must Penny establish in a negligence action against the
Flies?

(5) If Penny succeeds in her action against either Dennis or the Flies,
can she recover for damages for the neurological harm that resulted
from a preexisting condition?

DISCUSSION

Summary

Penny does not have a viable battery action against Dennis because Dennis neither
intended, nor knew with substantial certainty, that the ball he hit out of the Park would strike
anyone. Penny does not have a viable negligence action against Dennis because there is no
reasonable means by which Dennis could have avoided hitting Penny. Because Penny does not
have a viable claim against Dennis, she has no viable claim against the Flies based on the team’s
employment of Dennis even though Dennis was acting within the scope of his employment.
However, Penny might have a viable negligence action against the Flies based on the team’s
failure to attach netting to the fence adjoining Oak Street. The fact that the Flies have conformed
to customary standards for minor league baseball fence construction is relevant but not
determinative. If the jury finds that the Flies’ failure to install netting along the Oak Street fence
was negligent, Penny could recover for harm suffered as a result of her adverse reaction to
medication even though this harm resulted from a preexisting condition.

Point One (25%)
Dennis did not commit a batterv when the ball he hit struck Penny. Therefore Penny does not
have a viable battery action against Dennis.

In a battery action, the plaintiff must show that the defendant intentionally caused a
harmful or offensive bodily contact, A defendant intentionally causes such a contact if he “acts
with the desire to bring about that harm” or engages “in action knowing that harm is substantially
certain to occur.” RESTATEMENT (THIRD) O F TORTS § 1,cmt. d.ln this case, Dennis neither
desired to bring about a harmful contact between the baseball and Penny nor, in light of his
location inside the Park, could he have known that such a contact would or was substantially
certain to occur. As a result, Penny does not have a viable battery claim against Dennis.
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Point Two (25%)
Dennis was not negligent in hitting the ball that struck Penny over the Qak Street fence.
Therefore Penny does not have a viable negligence claim against Dennis.

In a negligence action, the plaintiff must show that the defendant owed the plaintiff a
duty to conform his conduct to a standard necessary to avoid an unreasonable risk of harm to
others, that the defendant’s conduct fell below the applicable standard of care, and that the
defendant’s conduct was both the cause in fact and the proximate cause of the plaintiff’s injuries.

In determining whether Dennis’s conduct fell below the standard of care, the jury would
measure that conduct against the actions of a reasonable, prudent person engaged in a like
activity. A reasonable, prudent person takes appropriate precautions to avoid foreseeable risks; in
measuring whether a particular precaution was warranted, the jury weighs the burden of taking
such precautions against the gravity of the risk and the likelihood that it will eventuate. See
RICHARD A. EPSTEIN, CASES AND MATERIALS ON TORTS 150-51 (7th ed. 2004); United States v.
Carroll Towing Co., 159 F.2d 169 (2d Cir, 1947).

Here the burden of taking the precaution against the risk is high. The only meaningful
precautions that Dennis might have taken were not hitting the ball at all or trying to hit it with
less than maximum force. Either precaution would generally be inconsistent with Dennis’s job as
a professional baseball player, which includes the obligation to hit the ball and to hit a home run
if possible. For Dennis, the cost of taking precautions could mean the loss of his career.

The gravity of the risk created by his hitting the ball cannot be determined easily. Being
hit with an errant baseball could cause harm ranging from minimal bruising to far more serious
injury. The likelihood of the harm occurring is low—in 40 years only 30 balls had previously
been hit into Oak Street.

Thus Dennis was not negligent in hitting the ball that caused Penny’s injury.

Point Three (10%)
Penny does not have a viable claim against the Flies based on the team’s emplovment of Dennis.

An employer is vicariously liable for the tortious actions of his employee that are within
the scope of the tortfeasor’s employment. See RESTATEMENT (SECOND) OF AGENCY §§ 219, 229;
RESTATEMENT (THIRD) OF AGENCY § 2.04. In this case, there is no question that Dennis was
acting within the scope of his employment; he was a baseball player engaged in hitting a
baseball. But Penny does not have a viable tort action against Dennis because Dennis’s conduct
was not tortious. Therefore, the Flies are not vicariously liable for his conduct.

Point Four (25%)
Penny may have a viable negligence action against the Flies based on the team’s failure to attach
netting to the Qak Street fence despite the fact that the fence conforms to customary standards

within professional baseball.

Just as a jury would measure Dennis’s conduct against the actions of a reasonable,
prudent person engaged in a like activity, it would measure the Flies’ conduct in constructing and
maintaining the Oak Street fence against that of a reasonably prudent ballpark owner. And while

'Dennis had no means of avoiding the injury to Penny other than not hitting the ball, the Flies
could have added netting to the Oak Street fence, and that netting would have prevented Penny’s

injury.
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Custom is relevant in a negligence action, but it is not determinative. See The T.J.
Hooper, 53 F.2d 107 (S.D.N.Y. 1931). Thus, even though the Flies’ conduct conformed to the
industry standard, Penny may succeed in her negligence action if she can establish that the cost
of adding netting to the fence was relatively modest in relation to the risk of injuries from balls
exiting the Park onto Oak Street. Given the changed character of the sireet, the increasing
number of balls hit onto the street in recent years, and the widespread adoption of netting in
another country, it is possible that Penny may succeed in making such a showing.

Point Five (15%)

Because a tort defendant “takes his victim as he finds him,” Pennyv could recover for harm
suffered due to her adverse reaction to medication.

A tort defendant takes his victim as he finds him. The plaintiff with an “eggshell skull”
who suffers damage greatly in excess of those that a normal victim would suffer thus is entitled
to recover fully for his injuries. See Epstein, supra, at 476—77. Because Penny’s sensitivity to the
prescribed medication was a preexisting condition, if Penny succeeds in her lawsuit against the
Flies, she could recover for all injuries suffered as a result of that sensitivity.
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Corporations Analysis

(Corporations V.A.; VLA,; IX.)

Legal Problems: (1) Does Smith have a right to inspect Omega’s corporate books and
records to determine whether $35 per share is a fair price for his
shares?

(2)  Is Smith required to make a demand on the corporation prior to
bringing a suit to compel a dividend?

(3) Is a suit to compel the payment of a dividend likely to be
successful?

DISCUSSION

Summary

Smith has a right to inspect corporate books and records to determine the value of his
shares because this purpose is reasonably related to Smith’s interest as a shareholder. Smith is
not required to make a demand upon the corporation prior to bringing a suit to compel the
payment of a dividend because such a suit attempts to vindicate an individual right of Smith as a
shareholder. It is not a suit by Smith as a representative of Omega to vindicate a corporate right.
However, a suit to compel the payment of a dividend is unlikely to be successful because, even if
funds are legally available to pay dividends, Smith can compel the payment of a dividend only
by showing that the decision to withhold dividends was made in bad faith.

Point One (25%)
As a shareholder, Smith has a right to inspect corporate books and records for a proper purpose.
Determining the value of Smith’s shares for purpose of sale is a proper purpose.

A shareholder has a right to inspect corporate books and records for a proper purpose.
MODEL BUSINESS CORP. ACT (MBCA) § 16.02(b) & (¢) (1984); DEL. GEN. Corp. § 220(b). A
proper purpose is a purpose reasonably related to a person’s interest as a shareholder. DEL. GEN.
CorP. § 220(b). The determination of the value of one’s own shares for purposes of sale is a
proper purpose. CM & M Group, Inc. v. Carroll, 453 A.2d 788, 792 (Del. 1982); Maiter of
Smilkstein v. J. Smilkstein & Sons, Inc., 223 N.Y.8.2d 561, 563 (N.Y. Sup. Ct. 1961). The fact
that Smith has not definitely decided to sell does not prevent the valuation from being a proper
purpose. CM & M Group, Inc., 453 A2d at 792-93 (involving shares in a closely held
corporation); Macklowe v. Planet Hollywood, Inc., 1994 WL 560804 (Del. Ch., Sept. 29, 1994)
(involving shares in a closely held corporation; no present intention to sell or concrete steps to
sell shares required in order for valuation of shares to be a proper purpose).

Tn contrast to a publicly traded corporation, a closely held corporation has no market that
continuously values its shares. The fact that Omega is a closely held corporation reinforces the
conclusion that valuing the shares is a proper purpose for inspection. Thus, “[w]hen a minority
shareholder in a closely held corporation whose stock is not publicly traded needs to value his or
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her shares in order to decide whether to sell them, normally the only way to accomplish that is by
examining the appropriate corporate books and records.” Macklowe, 1994 WL 560804 at *4.

In sum, Smith has a right to inspect Omega’s corporate books and records because this
purpose is reasonably related to Smith’s interest as a shareholder.

[NOTE: An applicant might receive extra credit for recognizing that in order to exercise
his inspection rights, Smith must comply with procedural requirements, which generally include
making a written demand for inspection and allowing the corporation a certain length of time
(typically five days) to respond.]

Point Two (30%)

A suit to compel the payment of a dividend is a suit seeking to enforce an individual right of
the shareholder and not a suit in a representative capacity seeking to enforce a right of the
corporation. Therefore, no demand on the corporation is required prior to bringing suit.

A shareholder is generally required to make a demand on the corporation to take remedial
action prior to bringing a derivative suit. See MBCA § 7.42 (requiring a demand in all cases);
Del. Chancery Court Rule 23.1 (requiring complaint to allege demand or reason for failure to
make demand). However, a shareholder is not required to make a demand on the corporation
prior to bringing suit where the sharcholder brings a suit in his or her individual capacity to
enforce an individual right of the shareholder. The important question, then, is whether a suit to
compel the payment of a dividend is a suit to enforce a right of the corporation or, conversely, a
suit to enforce an individual right of the shareholder.

A suit to compel the payment of a dividend is not a suit to enforce a right of the
corporation. It is a suit to enforce a right of the individual shareholder, that is, the shareholder’s
right to share in the net profits of the corporation. Doherty v. Mutual Warehouse Co., 245 F.2d
609, 612 (5th Cir. 1957); Knapp v. Bankers Securities Corp., 230 F.2d 717, 721-22 (3d Cir.
1956) (noting also that the right to dividends is an incident of the ownership of stock).
Consequently, there is no requirement that Smith make a demand on the corporation prior to
bringing suit to compel the payment of a dividend.

[NOTE: In some jurisdictions, a derivative suit may be appropriate and graders are
encouraged to ascertain local law on this issue. If an applicant approaches this issue solely from
the perspective of the shareholder bringing a derivative suit, then the grader should also expect
some analysis of demand futility. Presumably, Baker and Jones, having made the decision not to
pay a dividend, are unlikely to agree to have the corporation sue the directors for failure to
declare a dividend.]

Point Three (45%)

The decision as to whether to distribute corporate earnings as dividends or to retain those
earnings in order to expand the business is a matter that is generallv within the business
indement of the corporate directors. Smith’s suit to compel the payment of a dividend is unlikely
to be successful because, in order to succeed, Smith would be required to prove that dividends
were withheld in bad faith.,

While directors have fiduciary duties, the business judgment rule protects them from
liability for breach of their fiduciary duties. The business judgment rule is a presumption that in
making business decisions, the directors act on an informed basis, in good faith, and in the
honest belief that the action being taken is in the best interests of the corporation. Aronson v.
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Lewis, 473 A.2d 8035, 812 (Del. 1984), overruled on other grounds by Brehm v. Eisner, 746 A.2d
244 (Del. 2000). The decisions regarding whether to declare a dividend and the amount of any
dividend declared are generally matters within the business judgment of the directors. Dodge v.
Ford Motor Co., 170 N.W. 668, 682 (Mich. 1919).

To prevail in a suit to compel the payment of a dividend, a shareholder must prove that
there are funds legally available for the payment of a dividend and that the directors acted in bad
faith in their refusal to pay. Gay v. Gay’s Super Markets, Inc., 343 A.2d 577, 580 (Me. 1975);
Zidell v. Zidell, Inc., 560 P.2d 1086, 1089 (Or. 1977) (plaintiff must show bad faith, fraud,
breach of fiduciary duty, or abuse of discretion on the part of the directors); Gotifried v.
Gottfried, 73 N.Y.8.2d 692, 695 (N.Y. Sup. Ct. 1947). “The essential test of bad faith is to
determine whether the policy of the directors is dictated by their personal interests rather than the
corporate welfare.” Gotifried, 73 N.Y.S.2d at 695.

Usually the plamtiff-shareholder will attempt to prove bad faith by establishing various
“earmarks of bad faith.” These earmarks include “[i|ntense hostility of the controlling faction
against the minority; exclusion of the minority from employment by the corporation; high
salaries, or bonuses or corporate loans made to the officers in control; the fact that the majority
group may be subject to high personal income taxes if substantial dividends are paid; {and] the
existence of a desire by the controlling directors to acquire the minority stock interests as
cheaply as possible.” Id. Here, there may be several earmarks of bad faith. Baker and Jones
seemed hostile toward Smith, telling him to “go away and let us run the show.” They refused to
disclose their salaries. Further, it could be argued that Baker and Jones were trying to acquire
Smith’s shares as cheaply as possible. The facts do not establish whether $35 per share is a fair
price, '

The earmarks “are not, however, invariably signs of improper behavior by the majority.”
Zidell, 560 P.2d at 1089. If these earmarks are not the “motivating causes” of the board’s
dividend decision, they do not constitute bad faith. Gottfried, 73 N.Y.S.2d at 695. In a number of
cases, courts have recognized that a good-faith decision to retain corporate earnings for business
expansion is an appropriate exercise of business judgment. Gay, 343 A.2d at 580; Gotifried, 73
N.Y.S.2d at 700-01. In judging the decision of the board of a closely held corporation, a court
may also consider that “[d]irectors of a closely held, small corporation must bear in mind the
relatively limited access of such an enterprise to capital markets.” Gay, 343 A.2d at 582,

In sum, a suit to compel the payment of a dividend is unlikely to be successful because,
even if funds are legally available to pay dividends, Smith could succeed only by showing that
the decision to withhold dividends was made in bad faith or, in other words, was dictated by the
personal interests of the directors rather than the corporate welfare. It is unlikely that he can do
this when a proper motive for withholding the payment of dividends exists, as it does here.
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(Federal Civil Procedure LLA.1.; IV.C))

Legal Problems: () Does a federal district court have diversity jurisdiction over an
action between a plaintiff domiciled in one state and three
defendants who are domiciled in another state when one of the
defendants is a permanent resident alien and not a U.S. citizen?

(2)  Does a federal district court have diversity jurisdiction over a case
that arises out of a surrogacy agreement but does not seek a
divorce, alimony, or child custody decree?

(3) Do the Federal Rules of Civil Procedure permit a plaintiff to join
three defendants in a single action when her claims against the
defendants, although based on different contracts, all seek recovery
for expenses generated by a single occurrence?

DISCUSSION
Summar

The federal district court has jurisdiction to adjudicate Surrogate’s claims against the
defendants because there is complete diversity among all of the parties and the amount-in-
controversy requirement is met. The domestic relations exception to diversity jurisdiction is not
implicated by these facts because Surrogate does not seek a divorce, alimony, or child custody
decree, and a state court already has determined legal parentage. Surrogate properly joined all
three defendants in a single action because her claims against them arise out of the same
transaction or occurrence (the birth and hospitalization of the baby) and involve a common
question of law or fact.

Point One (35%)

The federal district court has diversity jurisdiction to hear these breach-of-contract claims
because complete diversity of citizenship exists between the plaintiff and all of the defendants,
and the amount-in-controversy requirement is met.

Surrogate is suing. Insureco for breaching the terms of the insurance policy, in which it
agreed (o insure Surrogate and her dependent children. She is suing Husband and Wife for
breaching the surrogacy agreement, in which they agreed to assume full financial and legal
responsibility for any child resulting from the implantation of their embryo. These claims arise
under state contract law and do not raise any federal questions. Therefore, federal court
jurisdiction is proper only if the case satisfies the requirements of 28 U.8.C. § 1332, the diversity
statute.

Section 1332 grants federal district courts original jurisdiction of all civil actions with an
amount in controversy in excess of $75,000 if the plaintiff and defendant are “citizens of
different States.” 28 U.S.C. § 1332(a). In addition, the “diversity” between the parties on either
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side of the case must be “complete.” Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267, 267 (1806).
In other words, no plaintiff may be a citizen of the same state as any of the defendants. See 13E
CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3605 (2009).

On these facts, there is complete diversity. Plaintiff Surrogate is deemed to be a citizen of
State B because she is domiciled there. /d § 3611 at 464—65. Defendant Husband, similarly, is a
citizen of State A, where he is domiciled. Surrogate and Husband are diverse.

Surrogate is also diverse from Insureco. Under the diversity statute, “a corporation shall
be deemed to be a citizen of any State by which it has been incorporated and of the State where it
has its principal place of business . . . .” 28 U.S.C. § 1332(c)(1). See also 13F WRIGHT ET AL.,
supra, §§ 3623-3624. Thus, Insureco is a citizen of both State A and State C and is therefore
diverse from Surrogate, a State B citizen.

Even though Wife is not a U.S. citizen, § 1332 provides that “an alien admitted to the
United States for permanent residence shall be deemed a citizen of the State in which such alien
is domiciled.” 28 U.S.C. § 1332(a). Since Wife has been admitted for permanent residence, she
is deemed to be a citizen of State A, where she is domiciled. 13E WRIGHT ET AL., supra, § 3604
& n. 14. Thus, she is also diverse from Surrogate.

Because the plaintiff, Surrogate, is a citizen of only State B and none of the defendants is
a citizen of State B, complete diversity exists,

Surrogate alleges that each defendant is obliged by contract to pay the $500,000 hospital
bill. She seeks a court order compelling payment of that bill. She thus raises a claim against each
defendant that exceeds the $75,000 amount-in-controversy threshold. See JACK H. FRIEDENTHAL,
MARY KAy KANE & ARTHUR R. MILLER, CIviL PROCEDURE 49-50 (4th ed. 2005) (in cases
where plaintiff seeks equitable relief, the amount in controversy is the value to the plaintiff of
what is sought to be obtained), Burns v. Massachusetts Mut. Life Ins. Co., 820 I'.2d 246, 248 (8th
Cir. 1987).

Point Two (30%)
Under the domestic relations exception, federal courts do not have authority to issue divorce,
alimonvy, and child custody decrees. Here, the district court would retain jurisdiction fo

adjudicate the plaintiff’s claims, because they raise contractual questions.

The federal courts have long declined to exercise jurisdiction over domestic relations
issues. More than a century ago, the Supreme Court of the United States announced that “[t}he
whole subject of the domestic relations of husband and wife, parent and child, belongs to the
laws of the States and not to the laws of the United States.” In re Burrus, 136 U.S. 586, 593-94
(1890). Although the domestic relations exception is not grounded in the Constitution, the
Supreme Court has concluded that such a long-established exception to diversity jurisdiction
should be retained, absent a Congressional decision to repudiate it. See Ankenbrandt v. Richards,
504 U.S. 689, 695, 70001 (1992) (stating that “[w]ith respect to such a longstanding and well-
known construction of the diversity statute, and where Congress made substantive changes to the
statute in other respects, we presume, absent any indication that Congress intended to alter this
exception, that Congress ‘adopt[ed] that interpretation’ when it reenacted the diversity statute,”
quoting Lorillard v. Pons, 434 U.S. 575, 580 (1978) (internal citations and footnote omitted)).

Nonetheless, the mere fact that a case involves domestic relations (as the current problem
arguably does) does not mean that there is no diversity jurisdiction over that case. According to
one leading treatise, the domestic relations exception applies only to cases that are primarily
marital disputes. See 13E WRIGHT ET AL., supra, § 3609. This conclusion was reinforced in
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Ankenbrandt, in which the Supreme Court limited the scope of the domestic relations exception,
stating that it “encompasses only cases involving the issuance of a divorce, alimony, or child
custody decree.” 504 U.S. at 704. There, the Court held that a federal district court had diversity
jurisdiction to adjudicate a tort claim brought by the mother of two children on their behalf
against their father and his companion, alleging sexual and physical abuse, because the suit did
not seek a divorce, alimony, or child custody decree. Id. See generally CHEMERINSKY, FEDERAL
JURISDICTION § 5.3, at 302-03 (4th ed. 2003); 13E WRIGHT ET AL., supra, §§ 3609 & 3609.1.

On the facts of this question, the domestic relations exception does not apply. No one 1s

seeking a divorce or alimony decree. And there is no dispute over custody of the baby. To the
contrary, Husband and Wife already have obtained a state court declaration that they are the
baby’s parents and are entitled to sole custody; Surrogate’s suit does not seek to alter that judicial
custody determination. All Surrogate seeks is specific performance of Husband and Wife’s
contractual obligation to assume financial responsibility for the baby.
_ Finally, while Surrogate’s claim against Insureco raises the issue of whether the baby is
Surrogate’s “natural child” within the meaning of the insurance policy, any determination of that
issue would affect only Insureco’s financial responsibility to cover the baby’s hospital bills.
Resolution of the issue would not affect the custody of the child.

Therefore, this case does not appear to fall within the domestic relations exception, and
the district court should exercise its diversity jurisdiction and adjudicate Surrogate’s claims. See
Mid-South Ins. Co. v. Doe, 274 ¥. Supp. 2d 757 (D.S.C. 2003). As the Supreme Court held long
ago, a federal court has “no more right to decline the exercise of jurisdiction which is given, than
to usurp that which is not given.” Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821), cited
with approval in Marshall v. Marshall, 547 U.S. 293, 298-99 (2006) (rejecting a broad
interpretation of the probate exception to federal jurisdiction and requiring lower courts to
exercise jurisdiction).

Point Three (35%)

Surrogate propetrly joined Husband, Wife. and Insureco as defendants because her claims against
each of them arose out of the same transaction, occurrence, or series of transactions or

occurrences and involve questions of law or fact common to all defendants.

The Federal Rules of Civil Procedure embody a liberal and flexible joinder policy. Rule
20(a), which governs permissive joinder of parties, permits the plaintiff to join multiple
defendants whenever two conditions are met: (1) “any right to relief is asserted against [the
defendants] jointly, severally, or in the alternative, with respect to or arising out of the same
transaction, occurrence, or series of transactions or occurrences™ and (2) “any question of law or
fact common to all defendants [will] arise in the action.” FED. R. C1v. P. 20(a). See generaily 7
WRIGHT ET AL., supra, § 1651 et seq. Both of these conditions must be satisfied. /d. § 1653, at
403—04. Rule 20 is designed to “promote trial convenience and expedite the final determination
of disputes, thereby preventing multiple lawsuits.” Id. § 1652, at 395 (footnotes omitted). The
Rule 20 requirements should be read as broadly as possible whenever doing so is likely to
promote judicial economy. /d. § 1653, at 415.

In determining whether claims against the three defendants arise out of the same
transaction or occurrence, courts often employ the logical-relationship test, under which “all
logically related events entitling a person to institute a legal action against another generally are
regarded as comprising a transaction or occurrence.” Id. § 1653, at 409 (footnote omitted).
Emphasizing the liberality and flexibility of this standard, one leading treatise notes that “courts
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are inclined to find that claims arise out of the same transaction or occurrence when the
likelthood of overlapping proof and duplication in testimony indicates that separate trials would
result in delay, inconvenience, and added expense to the parties and to the court.” /d. § 1653, at
411-12. The inclusion of the language “in the alternative” was specifically intended to permit a
plaintiff to join multiple defendants when she or he “is entitled to relief from someone, but the
plaintiff does not know which of two or more defendants is liable under the circumstances set
forth in the complaint.” Id. § 1654, at 418-19.

Here, Surrogate’s claims against all three defendants arise out of the same event—the
baby’s birth and hospitalization. In addition, certain factual questions will be common to both
claims, including the circumstances of the birth and the terms of the surrogacy agreement
between Surrogate and Husband and Wife, which are facts important both to Surrogate’s claim
against Husband and Wife and to Insureco’s defense that the baby is not Surrogate’s “natural
child.” Thus, joinder is appropriate in this case.

[NOTE: An applicant who demonstrates knowledge of the joinder rule and the ability to
apply the rule to the facts of the problem in a sensible way should receive some credit, even if
the applicant concludes that joinder is improper in this case. However, an applicant who
concludes that joinder is improper should also note that dismissal of the action is not an
appropriate remedy for improper joinder. The appropriate remedy is to sever the claims and
allow Surrogate to proceed separately against the defendants, FED. R. Civ, P. 21.]
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(Evidence LLA4,; ILA,, C.1. & 3.}

Legal Problems: (1)  Should the court exclude Witness’s opinion that Driver was
speeding?

(2) Should the court exclude Spouse’s testimony as to Pedestrian’s
character for being cautious and risk-averse?

(3} Should the court exclude evidence of Pedestrian’s habit of
lowering her cell phone or ending a call when crossing a street?

(4)(a) Should the court admit evidence of Pedestrian’s memory loss?

(4)(b) If the court does admit evidence of Pedestnan’s memory loss,
should it then also admit the evidence of Pedestrian’s other
injuries?

DISCUSSION

Summary

Witness’s proffered testimony that Driver was speeding is relevant to the issues of
Driver’s negligence and causation. Although it is an opinion, it is admissible because non-
experts may offer opinions on relevant, non-technical issues, rationally based on their personal
perceptions.

The court should exclude Spouse’s testimony that Pedestrian is cautious and risk-averse.
Evidence of character traits is not admissible to prove action in conformity with those character
traits in civil cases.

Pedestrian’s testimony that she always lowers her cell phone and checks for traffic before
entering intersections is admissible evidence of a habit and may be offered to prove that she
acted in conformity with that habit on the day in question.

Proof of Pedestrian’s concussion and memory loss is relevant and admissible to show that
Pedestrian is not a reliable witness and that the facts to which Pedestrian is testifying are
therefore “less probable” than they would otherwise be.

However, even if the court admits evidence of Pedestrian’s concussion, it should not
admit evidence of her other injuries. Because the parties have stipulated the extent of injury and
the resulting damages, evidence of those injuries is irrelevant and likely to unfairly prejudice the

Jury.

Point One (20%)
The court should allow Witness to offer an opinion on the speed of Driver’s car.

To be admissible, evidence must be relevant. FED. R. EVID. 402. Relevant evidence is any
evidence that tends “to make the existence” of a “fact that is of consequence to the determination
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of the action more probable or less probable than it would be without the evidence.” FED, R.
EvID. 401. Witness’s testimony is relevant to the determination of the action because the fact that
Driver was speeding, if true, would make it more likely that Driver was acting negligently and
was the cause of the accident. Under Rule 403, relevant evidence can be excluded under certain
circumstances, but there are no facts in this question to suggest an appropriate ground for
exclusion under this rule, See FED. R. EvID. 403 (relevant evidence may be excluded if it is
unduly prejudicial, confusing, cumulative, a waste of time, or a source of undue delay in the
proceedings).

However, Witness’s testimony is in the form of an opinion. Rule 701 places restrictions
on non-expert opinion evidence. A witness who is not testifying as an expert may offer an
opinion only if

(a) the opinion is “rationally based on the [witness’s] perception” of what happened;

(b) the opinion helps determine “a fact in issue”; and

(c) the opinion is “not based on scientific, technical, or other specialized knowledge” that

is governed by Rule 702.

FeD. R. EvID. 701.

In this case, Witness’s testimony meets all three requirements. First, Witness saw
Driver’s car as it approached the intersection and was able to perceive its speed. In addition,
Witness was able to observe Driver’s speed relative to that of other cars around it, and Witness
observed that Driver’s car was moving noticeably faster than surrounding cars. These
perceptions provide a rational and logical basis for Witness’s opinion that the car was speeding.

Second, there is no question that whether Driver was speeding is a fact relevant to
Pedestrian’s claim. If Driver was speeding, that fact would make it more likely that Driver was
driving negligently and that Driver’s negligence caused the collision.

Finally, Witness is not an “expert in disguise” who is attempting to sneak in an opinion
based on scientific or engineering principles. Witness’s opinion that Driver was speeding is a
commonsense conclusion based on direct observations. No specialized training, experience, or
education is necessary to form a valid opinion on such a basis.

[NOTE: How much weight the jury should give this opinion is an issue for the jury and
does not affect admissibility.|

Point Two (25%)
The court should not admit Spouse’s testimony regarding Pedestrian’s character trait of being
cautious and risk-averse.

Spouse’s proposed testimony that Pedestrian is very cautious and risk-averse is testimony

about Pedestrian’s character. The purpose of offering the testimony is to suggest that Pedestrian
would have acted consistently with that character on the day in question and would have checked
before entering the intersection. If true, that would tend to establish that Pedestrian was not
negligent. The evidence is therefore relevant.
' However, Federal Rule of Evidence 404(a) restricts the use of character evidence, even
when such evidence is relevant. Rule 404(a) provides that “evidence of a person’s character or a
trait of character is not admissible for the purpose of proving action in conformity therewith on a
particular occasion,” except in three situations that apply exclusively to criminal trials. Here,
Spouse’s testimony that Pedestrian generally is cautious and risk-averse is relevant precisely
because it suggests that on the day of the collision Pedestrian was acting in a cautious and risk-
averse manner. This is exactly what Rule 404(a) forbids, and the testimony is inadmissible.
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Point Three (25%)
The court should admit Pedestrian’s testimony about Pedestrian’s cell phone usage habits.

Habit evidence is admissible to prove that a person acted in conformity with that habit.
FED. R. EVID. 406. This is true even if the only evidence of a habit is Pedestrian’s own testimony.
Rule 406 specifically authorizes the use of habit evidence “whether corroborated or not and
regardless of the presence of eyewitnesses.” Pedestrian’s testimony will provide sufficient
background information to establish that she actnally has a habit of lowering her cell phone and
looking both ways when crossing a street. Pedestrian claims to have acted in conformity with this
habit when entering the intersection, which is relevant to Pedestrian’s defense against Driver’s
claim that Pedestrian was contributorily negligent. Therefore, this evidence is admissible.

Point Four(a) (15%)
The court should admit the evidence of Pedestrian’s memory loss.

Pedestrian’s concussion is relevant, albeit indirectly, to determining who is liable for the
collision. Pedestrian intends to testify at trial about what happened, but the concussion has erased
some of her memory. Evidence of memory loss is relevant because it has a tendency to suggest
to the jury that Pedestrian’s testimony concerning the events related to the collision is less
reliable. The evidence of memory loss may make the facts to which Pedestrian testifies “less
probable.” FED. R. EvID. 401. Rule 403 is not a basis to deny Driver’s motion because it would
not be “unfairly prejudicial” to Pedestrian to allow Driver to benefit from Pedestrian’s inability
to recall what happened, Cf Davis v. Alaska, 415 U.S. 308, 316 (1974) (“[T]he cross-examiner is

. . permitted to delve into the witness’[s] story to test the witness’[s] perceptions and
memory ....").

Point Four(b) (15%)
The court should exclude the evidence of Pedestrian’s other injuries.

Rules 401403 also establish that evidence of Pedestrian’s fractures is not relevant and
not admissible. The parties have stipulated to these injuries and have agreed on the value of the
compensation due to Pedestrian if Driver is responsible for these injuries. Therefore, the fact that
Pedestrian suffered these additional injuries does not, by itself, tend to prove any fact of
consequence in dispute that will aid in the determination of who caused the collision. Therefore,
such evidence is a “waste of time” under Rule 403. It is also “unfairly prejudicial in the sense
that the evidence is unnecessary and might cause the jury improperly to sympathize” with
Pedestrian without advancing the factual inquiry at all. See, e.g., Miller v. New Jersey Transit
Authority Rail Operations, 160 FR.D. 37, 42 (D.N.J. 1995) (bifurcating damages phase of trial
from liability necessary because “the severity of Plaintiff’s injuries would prejudice the
defendants so severely if issues of liability and damages were not bifurcated that the defendants
would not receive a fair trial”).

[NOTE: To the extent that Driver’s introduction of evidence of Pedestrian’s memory loss
includes evidence of the severity of Pedestrian’s injuries, Pedestrian can argue, and the judge
could find, that the parties’ stipulation has been violated. If the stipulation is no longer in effect,
this could open the door to admission of evidence of Plaintiff’s other injuries, subject to Federal
Rules of Evidence 401 and 403.]
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(Trusts I.C.1,, L.1.; ILA,, C,; IIL.B.)

Legal Problems: (1) Did the class of “Settlor’s surviving children” remain open
following the creation of the trust so that Doris shares in the gift?

(2)  Does the share of Alan, who predeceased Setilor, pass to Alan’s
child or Settlor’s surviving children?

(3) Did Claire effectively disclaim her remainder interest in the trust,
and, if so, to whom does her disclaimed interest pass?

(4 Did Bank breach its obligation to invest trust assets prudently by
investing, at Settlor’s direction and acquiescence, 90% of the
porifolio in the stock of a closely held corporation and by
maintaining this investment despite the stock’s depreciation?

DISCUSSION

Summary

Doris is eligible to take a share of trust assets because the class of “Settlor’s surviving
children” did not close until Settlor’s death. In all states, Ben and Doris would receive a share of
the assets as surviving children of Settlor. Alan, who predeceased Settlor, would lose his share as
would Claire, because her disclaimer is effective and precludes her from sharing in the estate. In
most states Ben and Doris would each take one-half of the trust assets because Claire is deemed
to have predeceased Settlor because of the disclaimer. However, in states that have adopted
Uniform Probate Code § 2-707 or a like statute, trust assets would be divided into four equal
shares, and the children of Alan and Clairc would take, by representation, the shares their
respective parents would have received. Because Settlor directed the investment in XYZ and
acquiesced in its retention by Bank, Bank is probably not Liable for losses on that investment.

Point One (20%)
Doris is entitled to share in the trust remainder because the class of “Settlor’s surviving children”
did not close until Settlor’s death.

If a gift is made to a class of persons, such as a named person’s children, the class closes
(i.c., additional persons may no longer join the class) when the named person dies or the gift
becomes possessory. See WILLIAM M. MCGOVERN, JR., AND SHELDON F. KURTZ, WILLS, TRUSTS
AND ESTATES § 10.3 at 429 (3d ed. 2004); RESTATEMENT (THIRD) OF PROPERTY (WILLS AND OTHER
DONATIVE TRANSFERS) § 15.1, cmt. e.

Here, Settlor’s death closed the class of Settlor’s “surviving children” under either test.
Thus, all of Settlor’s children, including Doris, who was born before the class closed, are eligible
to share in the gift.
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Point Two (20%)

The share that would have passed to Alan had he survived Settlor passes to Ben and Doris, the
surviving members of the class, unless the statc has adopted a survivorship rule like Uniform
Probate Code § 2-707. If the Uniform Probate Code applies, Alan’s share passes to his child.

When a remainderman (such as Alan) predeceases the life tenant, the trust assets are
distributed based on the directives contained in the trust instrument. Here the assets pass to
Settlor’s other “surviving children” (i.e,, Ben, Claire, and Doris) as the trust instrument
specifically provided that, upon Settlor’s death, the trust property should be distributed to
Settlor’s surviving children. (But see Point Three with respect to Claire’s disclaimer of her
interest.)

In states that have adopted Uniform Probate Code § 2-707 or a like statute, the outcome
is different. Under § 2-707, if a gift is made in trust to a class of persons described as “children,”
a deceased child’s descendants take the deceased child’s share by representation. The use of the
word “surviving,” as here, does not change that result. See UNIF. PROBATE CODE § 2-707(b)}(3).
Thus, if the Uniform Probate Code or a like statute applies, Alan’s share would pass to Alan’s
child.

[NOTE: The following states have enacted a form of Uniform Probate Code § 2-707:
Alaska, Arizona, Colorado, Hawaii, Massachusetts, Michigan, North Dakota, New Mexico, and
Utah.]

Point Three (30%)

Claire effectively disclaimed her interest in the trust. Under most state laws, her interest goes to
those persons to whom it would have passed had she predeceased Settlor. In this case, the
interest would pass to Ben and Doris, the remaining members of the class of “Settlor’s surviving
children.” However, in states that have adopted a survivorship rule like Uniform Probate Code
§ 2-707. Claire’s interest would pass to her child.

Almost all states have enacted disclaimer statutes that permit beneficiaries of wills and
trusts to disclaim their interests in the estate or trust property. In most states, a disclaimer is not
effective unless it is in writing and is made, for a testamentary transfer, within nine months of the
decedent’s death or, for a future interest in a nontestamentary transfer, within nine months after
the future interest would become “indefeasibly vested.” See generally UNIF. PROBATE CODE § 2-
801(b) (1969). Both requirements were met in this case, with the result that Claire’s disclaimer is
effective. Claire’s disclaimer would also be effective under the newest version of the Uniform
Probate Code, which permits a disclaimer at any time prior to acceptance of the interest. See id.
§2-113.

When the holder of a future interest effectively disclaims that interest, the disclaimant is
deemed to have predeceased the life tenant. Thus, Claire is deemed to have predeceased Settlor.
See, e.g., id. § 21106 ¢cmt. example 4(b). Under the common law, Claire's disclaimed share
would pass to Ben and Doris, the surviving class members. However, under § 2-707 or a like
statute, Claire’s child would take Claire’s share notwithstanding the express survivorship
contingency in the trust instrument. See id. § 2-1106 cmt. example 4(b). (See Point Two.)

[NOTE: The following states have enacted a form of Uniform Probate Code § 2-707:
Alaska, Arizona, Colorado, Hawaii, Massachusetts, Michigan, North Dakota, New Mexico, and
Utah.]
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Point Four (30%)

Bank may have breached its duties to invest prudently and diversify trust investments. However,
whether Bank is liable for these breaches depends upon whether acting pursuant to the directions
of the settlor of a revocable trust excuses Bank from its duties to diversify and act prudently.

A trustee is under a duty to “invest and manage trust assets as a prudent investor would.”
UNIF, PRUDENT INVESTOR ACT § 2. The obligation to invest and manage prudently normally
requires the trustee to diversify trust investments. Id. § 3. A trustee is also expected to consider
the trust’s “needs for liquidity . . . and preservation or appreciation of capital.” Id. § 2(c)(7).

If the trust here had been irrevocable, there is almost no doubt that Bank would be found
to have breached its duties. First, by investing 90% of the trust assets in one stock, Bank failed to
diversify. Second, Bank failed to preserve trust capital. Bank was aware that XYZ was declining
in value and was suspicious of mismanagement by its directors, but Bank nonetheless retained
the investment. XYZ was also a closely held stock. Although such an investment is not explicitly
proscribed by the Uniform Act, it was disfavored in some earlier versions of the prudent investor
rule. The commitment of 90% of trust assets to such an investment thus may have conflicted
with the trustee’s obligation to preserve liquidity and capital.

While a strong case can be made that Bank acted imprudently, Bank may not be liable
because it acted in accordance with Settlor’s express direction and continued acquiescence.
Acting in accordance with a settlor’s directives is inadequate to absolve a trustee from liability
when a trust is irrevocable because the trustee’s obligations are owed to trust beneficiaries. But
when, as here, there were no income beneficiaries other than Settlor and Settlor held the power to
revoke the trust, Settlor could be treated as the effective owner, thus absolving Bank of liability
to Settlor and all other trust beneficiaries.

Uniform Trust Code § 603 specifically provides that, with respect to a revocable trust, a
trustee’s duties are “owed exclusively to” the settlor. Moreover, Uniform Prudent Investor Act
§ 3 provides that a trustee shall diversify trust investments unless the frustee “reasonably
determines that, because of special circumstances, the purposes of the trust are better served
without diversifying,” and Uniform Prudent Investor Act § 2 directs the trustee to “consider[] the
purposes, terms, . . . and other circumstances of the trust” in managing its assets. Under the
Restatement of Trusts, the terms of a trust include the “intentions of the settlor manifested in any
way that admits of proof.” RESTATEMENT (THIRD) OF TRUSTS § 90 (1992 § 227), cmt. b. This
approach reflects the view that the settlor of a revocable trust has an interest in trust assets that is
the practical equivalent of ownership. In addition, trustees are not generally liable for “consented
to” acts and can defend against charges of imprudence by proving a waiver.

Given these principles and the fact that Settlor directed Bank to invest in XYZ and was
aware of the situation at XYZ, but told Bank that he expected things would turn around, an
argument can be made that Bank is not liable for the imprudent investment in XYZ.
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Negotiable Instruments Analysis

(Negotiable Instruments IV.A, B.,,D.; V.B)
Legal Problems: (1)(a) Is Dealer entitled to enforce the $10,000 check against Lawyer?
(1)) Does Lawyer have a defense to payment of the check to Dealer?

(1)) Is Lawyer’s defense of ordinary fraud available against Dealer, the
holder of an instrument who received it in exchange for a promise
that has not yet been performed?

(2) When a check with a forged indorsement is transferred to a check-
cashing service, is the original payee of the check entitled to
recover from the check-cashing service when the forgery was
committed by an employee to whom the payee had given
responsibility for handling the check?

DISCUSSION

Summary

Dealer is a holder of the $10,000 check that was dishonored and can enforce the check
against Lawyer. However, Lawyer signed the check only because of Employee’s fraud, and
Lawyer therefore has a defense to payment that can be asserted against anyone who is not a
holder in due course. Dealer is not a holder in due course because Dealer did not give value for
the check—Dealer never delivered the car to Employee. Thus, although Dealer can enforce the
check, Dealer will be subject to Lawyer’s defense of fraud in the inducement.

Checkeo is not liable to Lawyer for taking the $5,000 check with the forged indorsement
because Employec was entrusted by Lawyer with responsibility for the check and, therefore, for
these purposes, Employee’s forgery is effective as the indorsement of Lawyer.

[NOTE: Because the facts of this question include the collection of checks by banks,
UCC Article 4 (Bank Deposits and Collections), which is not included in the Negotiable
Instruments specifications for the MEE, is implicated. However, the issues raised by this
question are Article 3 (Negotiable Instruments) issues, and reference to UCC Article 4 is not
necessary to resolve them. |

Point One(a) (20%)
Dealer is entitled to enforce the check against Lawver because Dealer is a holder of the check,

The $10,000 check is payable to the order of Dealer and is in Dealer’s possession. Dealer
is accordingly a holder of the check, UCC § 1-201(b)(21), and is “a person entitled to enforce” it.
UCC § 3-301. Lawyer signed the check as drawer and the check has been dishonored. Therefore
Lawyer is obliged to pay the check to a person entitled to enforce it. UCC § 3-414.
Consequently, Dealer has a prima facie claim to payment from Lawyer.
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Negotiable Instruments Analysis

Point One(b) (25%)
Lawver has a personal defense of fraud in the inducement.

Lawyer has a defense to payment. Lawyer signed and issued the check because of
Employee’s fraudulent act of including the check among a group of checks intended to pay
Lawyer’s ordinary business expenses. Under UCC § 3-305, this fraud is a defense to Lawyer’s
obligation to pay the check. See UCC 3-305(a}(2) & cmt. 2 (“the obligation of a party to pay an
instrument” is subject to any defense that would be available to the party in an action to enforce
“payment under a simple contract,” including defenses of fraud, misrepresentation, and mistake).
Dealer, as a person entitled to enforce Lawyer’s check, will be subject to this defense unless
Dealer is a holder in due course. See UCC §§ 3-305(a), 3-305(b) (in general, the right to enforce
an instrument is subject to both real and personal defenses, but a holder in due course is subject
only to the so-called “real defenses,” which do not include ordinary fraud).

[NOTE: Some applicants may erroneously argue that this defense is good even against a
holder in due course because there was fraud in the factum—ILawyer did not know what he was
signing. But UCC § 3-305(a)(1) allows a fraud defense to be asserted against a holder in due
course only if the fraud induced the obligor to sign the instrument without a “reasonable
opportunity” to learn its terms. Here Lawyer knew he was signing a check and had an
opportunity to learn its terms—he could have read it.}

Point One(c) (25%)
Dealer is not a holder in due course because he did not give value for the check.

A holder in due course is a holder who took the instrument for value, in good faith, and
without notice of, inter alia, any defenses to it. UCC § 3-302(a). Although Dealer does not
appear to have acted in bad faith or to have had notice of Lawyer’s defense, Dealer has not given
“yalue” for the instrument within the meaning given to that term in Article 3 of the UCC.

Here Dealer took the negotiable instrument (the check) as payment for the car. However,
Dealer has not delivered the car, When a negotiable instrument “is issued or transferred for a
promise of performance,” the promisor gives value only “to the extent the promise has been
performed.” UCC § 3-303(a)(1). Thus, because Dealer did not perform its promise——delivering
the car—it did not take the check for value. ]

Because Dealer did not take the check for value, Dealer is not a holder in due course.

Dealer, as a mere holder, is therefore subject to Lawyer’s defense. Lawyer does not have to pay
$10,000 to Dealer.

Point Two (30%)
Even though Checkco took the stolen check, it is not liable to Lawver because Lawyer had
entrusted responsibility for the check to Emplovee. and Emplovee’s fraudulent indorsement of

the check in Lawyer’s name therefore is treated as an effective indorsement.

The check that was transferred to Checkco was originally made payable to the order of
Lawyer. While the check appeared to carry Lawyer’s indorsement, the indorsement had been
forged by Employee. Normally, the forged indorsement would be ineffective, Employee would
not be a holder of the check or a person entitled to enforce it, and Checkeco’s action of taking the
check by transfer from Employee would be a conversion of that check for which Checkco would
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Negotiable Instruments Analysis

be liable to Lawyer. UCC § 3-420(a). See also UCC §§ 1-201(b)(21) (definition of holder),
3-301 (definition of person entitled to enforce).

In this case, however, the result is different. According to the facts, Employee had the
authority to process checks and to deposit those checks in Lawyer’s business account. This
constitutes “responsibility” for those checks. See UCC § 3-405(a)(3). Because the fraudulent
indorsement of Lawyer’s signature on the instrument was perpetrated by Employee, a person to
whom Lawyer entrusted “responsibility with respect to the instrument,” the indorsement is
effective as Lawyer’s indorsement. UCC § 3-405. Inasmuch as the indorsement was effective,
Employee was a holder of the check and, thus, a person entitled to enforce it. As a result,
Checkco did not obtain transfer of the check from a person not entitled to enforce it and,
accordingly, Checkco’s action did not constitute conversion and Checkeo is not liable to Lawyer
for the amount of the check.

[NOTE: Lawyer would have a claim to recover some part of the loss from Checkco if
Checkco “fail[ed] to exercise ordinary care” in taking the instrument from Employee and that
failure contributed to the loss. See UCC § 3-405(b). There are no facts in the problem to suggest
a lack of care by Checkco, but some applicants may note the possibility that Lawyer could
recover some portion of the value of the check from Checkeo if Lawyer proved that Checkco
failed to exercise ordinary care. |

[INOTE: References to UCC § 1-201 are to the current official text. In states in which
former Article 1 is still in effect, citations will be slightly different. There is no difference in
substance.]
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Peterson, Michaels & Williams
Attorneys at Law
1530 Lakeside Way
Franklin City, Franklin 33033

MEMORANDUM
To: Applicant
From: Conrad Williams
Date: July 24, 2007
Re: Black Hawk et al. v. Acme Resources, Inc. (Black Eagle Tribal Court);

Acme Resources, Inc. v. Black Hawk et al. (U.S. Dist. Ct. for the Dist. of Franklin)

We represent Robert Black Hawk and seven other members of the Black Eagle Indian Tribe (the
Tribe) in an action in Black Eagle Tribal Court (Tribal Court) against Acme Resources, Inc.
(Acme). Acme’s mining activities, specifically the extraction of coal bed methane, have caused
our clients’ water wells to begin to run dry. In the Tribal Court action we are seeking damages

and an injunction ordering Acme to cease its operations on the Black Eagle Indian Reservation.

The coal bed methane underlies private land on the Reservation owned in fee simple by Patrick
Mulroney, who is not a member of the Tribe. While Mulroney owns the surface of the land, the
underlying minerals are owned by the Tribe. The Tribe granted Acme the right to exiract the
methane from under Mulroney’s land in exchange for a royalty. At the same time, Mulroney

granted Acme the right to use his land to build the infrastructure that is necessary for mining.

In response to our complaint in Tribal Court, Acme filed an answer denying liability and also
denying the jurisdiction of the Tribal Court. No further proceedings have occurred in Tribal
Court. Instead, Acme filed a separate federal action in U.S. District Court for the District of
Franklin seeking both a declaratory judgment that the Tribal Court lacks jurisdiction in this
matter and an injunction against prosecution of our Tribal Court action. (See aftached

complaint.)

I plan to respond to Acme’s complaint by filing a motion with the federal court: (1) for summary
judgment on the ground that the Tribal Court has jurisdiction; or, in the alternative (2) to stay or
dismiss Acme’s federal actionon the ground that the Tribal Court should be permitted to



consider its jurisdiction over the matter. (See attached draft motion and affidavits of Robert

Black Hawk and Jesse Bellingham, Ph.D.)

Please draft the argument sections of the brief in support of both points. Each distinct point in the
argument should be preceded by a subject heading that encapsulates the argument it covers and
succinctly summarizes the reasons the court should take the position you are advocating. A
heading should be a specific application of a rule of law to the facts of the case and not a bare
legal or factual statement of an abstract principle. For example, improper: The Police Did Not
Have Probable Cause to Arrest Defendant. Proper: The Fact That Defendant Was Walking Alone
in a High-Crime Area at Night Without Photo Identification Was Insufficient to Establish
Probable Cause for His Arrest.

The argument under cach heading should analyze applicable legal authority and state
persuasively how the facts and the law support our clients’ position. Authority supporting our
clients’ position should be emphasized, but contrary authority should also generally be cited,
addressed, and explained or distinguished. Be sure to address the grounds asserted in Acme’s
complaint; do not reserve arguments for reply or supplemental briefs. No statement of facts is

necessary, but be sure to incorporate the relevant facts into your argument.



Williams:
Black Hawk:

Williams:
Black Hawk:

Williams:

Black Hawk:

Williams:
Black Hawk:

Transcript of Interview with Robert Black Hawk
May 18, 2007

Good afternoon, Mr. Black Hawk. What can I do for you?

My neighbors émd [ are at the end of our ropes. We are all members of the Black
Eagle Tribe and we are in bad shape. Our wells are running dry.

Do you know why?

You bet we do. Two years ago, Acme Resources came onto our Reservation with
promises of jobs and riches. Acme wanted to develop a huge coal bed methane
field under the Reservation. The easiest access to the field is by way of Patrick
Mulroney’s land. None of us tribal members wanted it because we had heard of
water problems associated with the development of coal bed methane.

I know that methane is a primary source of natural gas and that coal bed methane
is simply methane found underground in coal seams. How does developing coal
bed methane affect your water wells?

Well, I read up on this, Both groundwater and methane flow through fractures in
the coal seams—in fact, coal scams are often aquifers. To extract the methane,
water is pumped out of the coal seam. As the water pressure decreases, the
methane separates from the groundwater and can be piped out. Developing coal
bed methane involves extracting huge quantities of groundwater to reduce the
water pressure enough to release the methane gas in the coal seam. Since my
neighbors and I all farm and ranch on land surrounding Mulroney’s place, we
were worried about our wells running dry because of the drop in water pressure.
And your worries came true.

No kidding. We’re running out of water for our livestock and our crops. We're
going to go broke because our land just won’t support us without water. A
geologist who looked at it says that all wells on the Reservation are likely to be
affected eventually. We tried to tell the Tribal Council before it voted on the
Acme agreement, but the promises of easy money from Acme carried the day.
Under the deal, the Tribe is getting a 20 percent royalty on all methane

production.



Williams:
Black Hawk:

Williams:

Black Hawk:

Williams:
Black Hawk:

Williams:

Black Hawk:

So you want to see what we can do for you?

Yes. We really are in a tough spot. Word about the water problem has spread
around the Reservation and we believe the vast majority of our fellow tribal
members have second thoughts about what the Tribal Council did. We have a
Tribal Court and the judge is a fair man. He knows the history of our Tribe and
tribal ways. We think that if he and a tribal jury could hear about our problems
caused by Acme’s extraction of the coal bed methane, we could win.

Well, I've litigated some in Tribal Court. I know there is no federal statute or
treaty addressing the Tribal Court’s civil jurisdiction. Your Tribe’s constitution
and code have some provisions in them about protecting the environment. Maybe
that could be a hook for us. I'm somewhat worried about the Tribal Council
approving the deal. Can you tell me what your losses have been?

We neighbors got together with a farm finance guy from Franklin City. He
estimates our losses to date to be $1.5 million, and they aren’t done yet.

What about this Patrick Mulroney?

Well, he’s a non-Indian—not a member of our Tribe. Mulroney owns fee land
within the Reservation that his family bought from Tribe members about a
hundred years ago. Anyway, I'm surprised he went along with the Acme deal
because he must be losing his water, too. But he’s getting a lot of money from
Acme and he’s been talking for years about selling and moving somewhere
warmer. With the money from the deal, he may not care anymore.

Okay. Let’s get your neighbors in to discuss filing an action in Tribal Court to see
what we can do.

Great. I'll get in touch with everybody and call you.



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF FRANKLIN

Acme Resources, Inc., Case No. CV 103-07

Plaintiff,
COMPLAINT

V.

Robert Black Hawk, Stewart Marsh, Irene Martin,
James Davis, Mary Gray, Katherine White Horse,
Lester Stewart, and James Black Hawk,

)
)
)
)
)
)
)
)
Defendants. )

Plaintiff Acme Resources, Inc., alleges:

I. This action involves the federal question of whether the Black Eagle Tribal Court can
exercise jurisdiction over Acme Resources, Inc. (Acme), in an action brought by
members of the Black Eagle Indian Tribe arising out of a controversy involving the
development of coal bed methane underlying fee land owned by Patrick Mulroney, who
is not a member of the Tribe.

2. This court has jurisdiction under 28 U.S.C. § 1331.

3. Defendants are all members of the Black Eagle Indian Tribe and brought an action
against Acme in Black Eagle Tribal Court seeking damages and an injunction to stop
Acme from developing the coal bed methane underlying Mulroney’s land.

4, The Black Eagle Tribal Court lacks jurisdiction over Acme in the tribal court action
because Acme is not a member of the Tribe. Montana v. United States (U.S. 1981).

Wherefore, Acme Resources, Inc., prays the Court enter judgment:

1. Declaring that the Black Eagle Tribal Court lacks jurisdiction over Acme in the tribal
court action;

2. Enjoining the defendants from prosecuting the tribal court action; and,

3. Awarding Acme its costs and any other appropriate relief.

Dated: July 9, 2007 Respectfully submitted,

Frank Johnson

Frank Johnson
Franklin Bar #1012
Counsel for Acme Resources, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF FRANKLIN

James Davis, Mary Gray, Katherine White Horse,
Lester Stewart, and James Black Hawk,
Defendants.

Acme Resources, Inc., ) Case No. CV 103-07
Plaintift, )
) MOTION FOR
\A ) SUMMARY JUDGMENT,
) ORTO STAY OR
Robert Black Hawk, Stewart Marsh, Irene Martin, ) DISMISS
)
)
)

The above-named defendants move the Court as follows:

1. To grant the above-named defendants summary judgment on the ground that there exists
no genuine issue of material fact that the Black Eagle Tribal Court has jurisdiction over
plaintiff Acme Resources, Inc., and the action pending before it under Montana v. United
States (U.S. 1981), and that the defendants are entitled to judgment as a matter of law; or,
in the alternative,

2. To dismiss or stay this action on the ground that Acme has failed to exhaust its remedies
in the Black Eagle Tribal Court as required by National Farmers Union Ins. Cos. v. Crow
Tribe (U.S. 1985).

This motion is supported by the affidavits of Robert Black Hawk and Jesse Bellingham, the

pleadings on file, and a brief filed contemporaneously herewith.

Dated: July , 2007
Respectfully submitted,

Conrad Williams
Franklin Bar # 1779
Counsel for Defendants



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF FRANKLIN

Acme Resources, Inc., ) Case No. CV 103-07
Plaintiff, )
) AFFIDAVIT OF
v, ) ROBERT BLACK HAWK
) IN SUPPORT OF
Robert Black Hawk, Stewart Marsh, Irene Martin, } DEFENDANTS’ MOTION
James Davis, Mary Gray, Katherine White Horse, ) FOR SUMMARY
Lester Stewart, and James Black Hawk, ) JUDGMENT, OR TO
Defendants. ) STAY OR DISMISS
County of Custer )
) ss:

State of Franklin )

Upon first being duly sworn, Robert Black Hawk says:

1. 1am a member of the Black Eagle Tribe, a federally recognized Indian tribe.

2. I farm and ranch a 3,000-acre tract of land on the Black Eagle Reservation.

3. My land abuts land owned in fee simple by Patrick Mulroney. All of Patrick Mulroney’s land
is within the Black Eagle Reservation. Two years ago, Mulroney granted Acme Resources,
Inc., permission to use his land to explore for and develop coal bed methane.

4. The Black Eagle Tribe leased the minerals under Mulroney’s land to Acme, and Acme began
developing the coal bed methane.

5. Within six months of the commencement of Acme’s coal bed methane operation under
Mulroney’s land, the water wells on my land began to run dry. My neighbors have told me
that their wells are also running dry.

6. I cannot economically use my land to grow crops and feed my cattle without water, and there

is no other source of water reasonably available to me.

Dated: July 23, 2007 Robert Black Hawk,

Robert Black Hawk

Signed before me this 23™ day of July, 2007
Jane Mlrren

Jane Mirren
Notary Public



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF FRANKLIN

Acme Resources, Inc., ) Case No. CV 103-07
Plaintiff, )
) AFFIDAVIT OF JESSE
v. ) BELLINGHAM, Ph.D.,
) IN SUPPORT OF
Robert Black Hawk, Stewart Marsh, Irene Martin, ) DEFENDANTS’ MOTION
James Davis, Mary Gray, Katherine White Horse, ) FOR SUMMARY
Lester Stewart, and James Black Hawk, ) JUDGMENT, ORTO
Defendants, ) STAY OR DISMISS
County of Custer )
) ss:

State of Franklin )

Upon first being duly sworn, Jesse Bellingham says:

1.
2.

I am a geologist and have a Ph.D. in geology from the University of Franklin.

I was employed by Beta Resources in its mineral exploration department for twenty years
before I began my own forensic geology firm, Bellingham Geologic Consulting.

I was engaged by the defendants to conduct a study to determine the cause of the water wells
running dry on the Black Eagle Reservation and have completed my study.

Coal bed methane development requires the extraction of huge quantities of water from the
land. Based on my investigation of (a) the records of the water produced from the
defendants’ land over the last ten years, (b) geological studies of the area, and (¢) my
knowledge and experience with coal bed methane development, it is my professional opinion
that coal bed methane development activity by Acme Resources, Inc., is causing the
defendants’ wells to run dry.

Due to the nature of the groundwater system underlying the Black Eagle Reservation, my
professional opinion is that it is likely all wells on the Reservation will run dry over the next

five years if Acme’s coal bed methane development continues.

Dated: July 23, 2007

Jesgse

Billingham

Jesse Bellingham, Ph.D.

Signed before me this 23™ day of July, 2007
Jane Mirren

Jane Mirren



Notary Public
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Article 1V, Black Eagle Tribal Constitution

Section 1

The land forms part of the soul of the Black Eagle Tribe. The land of the Black Eagle
Reservation shall be preserved in a clean and healthful environment for the benefit of the Tribe
and future generations. The Tribal Council shall have power to enforce, by appropriate

legislation, the provisions of this section.

Black Eagle Tribal Code

§ 23-5 Protection of Reservation Environment

(1) Recognizing that a clean and healthful environment is vital to the economic security of the
Black Eagle Tribe, no person shall pollute or otherwise degrade the environment of the Black

Eagle Reservation.

(2) Any person harmed by a violation of subsection (1) may bring a civil action in Black Eagle
Tribal Court for damages and other appropriate relief against the person responsible for the

violation.



AQ Architects v. Red Fox et al.
United States Court of Appeals (15th Cir. 2005)

The question in this appeal is whether a
tribal court may exercise civil jurisdiction
over a nonmember of the tribe in a wrongful
death action arising from injuries
nonmember fee land.’

on

The Church of Good Hope, composed of
tribal members, owns a parcel of land in fee
simple on the Red River Indian Reservation
in the State of Columbia. The Church built a
meeting hall designed by AO Architects, a
firm with offices in Columbia City,
Columbia. The Church acted as its own
general contractor for the project. AO was
not asked to, and did not, supervise the
construction. The meeting hall served the
Church. However, from time to time the Red
River Tribe icased the hall for general tribal
meetings in which tribal leaders were
clected and other tribe business was

conducted.

After a very heavy snowfall in January
2003, the meeting hall’s roof collapsed
during a general tribal meeting. Five tribe
members were killed and many more were
injured. The families of those killed brought
wrongful death actions in tribal court against
AQ Architects alleging negligence in the
design of the meeting hall roof. Before
responding to the complaint filed in tribal

"The terms “nonmember fee land” and “non-Indian
fee lands” refer to reservation land acquired in fee
simple by persons who are not members of the tribe.

10

court, AO filed a complaint in federal
district court claiming that the tribal court
did not have jurisdiction over it or the action
pending in tribal court. The district court
granted a preliminary injunction to AO
Architects against further proceedings in the
tribal court. The tribe members appealed.
For the reasons set forth below, we vacate
the preliminary injunction and remand for
further proceedings consistent with this
opinion.

Standard of Review

Whether a tribal court may exercise civil
jurisdiction over a nonmember of the tribe is
a federal question. National Farmers Union
Ins. Cos. v. Crow Tribe (U.S. 1985). We
review questions of tribal court jurisdiction
and exhaustion of tribal court remedies de
novo. A district court’s order regarding
preliminary injunctive relief is reviewed for
abuse of discretion.

Governing Law
Analysis of Indian tribal
jurisdiction begins with Montana v. United
States (U.S. 1981). In Montana, the United
States Supreme Court held that, although the
tribe retained power to limit or forbid

court civil

hunting or fishing by nonmembers on land
still owned by or held in trust for the tribe,
an Indian tribe could not regulate hunting
and fishing by non-Indians on non-Indian-
owned fee land within the reservation. In

3o b6

what is ofien referred to as Monfana’s “main

rule,” the Court stated that, absent express



authorization by federal statute or treaty, the
inherent sovereign powers of an Indian tribe
do not, as a general proposition, extend to
the activities of nonmembers of the tribe.

The Court acknowledged, however, that
“Indian tribes retain inherent sovereign
power to exercise some forms of civil
jurisdiction over non-Indians on their
reservations, even on non-Indian fee lands.”
Id. The Court set out two instances in which
tribes could exercise such sovereignty: (1)
“A tribe may regulate, through taxation,
licensing, or other means, the activities of
nonmembers  who  enter  consensual
relationships with the tribe or its members,
through commercial dealings, contracts,
leases, or other arrangements™; and (2) “A
tribe may also retain inherent power io
exercise civil authority over the conduct of
non-Indians on fee lands within its
reservation when that conduct threatens or
has some direct effect on the political
integrity, the economic security, or the

health and welfare of the tribe.” Id.

In Strate v. A-1 Contractors (U.S. 1997), the
Court held that a tribal court had no
jurisdiction to hear a personal injury lawsuit
between non-tribal members arising from a
car accident that occurred on a state
highway running through a reservation. The
road upon which the accident took place,
although on tribal land, was subject to a
right-of-way held by the State of North
Dakota. The Court determined that this
right-of-way rendered the stretch of road
“equivalent, for nonmember governance
purposes, to alienated, non-Indian land.”

11

The Court declined to comment on the
proper forum when an accident occurs on a
tribal road within a reservation.

Strate also considered whether either of the
two Monfana exceptions conferring tribal
court jurisdiction applied. In determining
that the case was not closely related to any
between a
nonmember and the tribe or a tribe member,

consensual  relationship
the Court noted that the event at issue was a

commonplace state highway accident
between two non-Indians. Therefore, even
though it occurred on a stretch of highway
running through the reservation, it was
“distinctly non-tribal in  nature.” (Cf.
Franklin Motor Credit Co. v. Funmaker
{15th Cir. 2005), also finding no consensual
relationship under Montana because there
was no “direct nexus” between the lease
entered into by Franklin Motor Credit and
the tribe and the subsequent products
liability claim against Franklin Motor Credit
by a tribe member injured while driving one

of the leased vehicles.)

Turning to the second Montana exception
for activities that directly affect the tribe’s
political integrity, economic security, or
health and welfare, the Court in Strate also
concluded that the facts did not establish
tribal The Court
recognized that careless driving on public

civil  jurisdiction.
highways running through the reservation
would threaten the safety of tribal members.
However, if the assertion of such broad
public safety interests were all that Monfana
required for jurisdiction, the exception
would the

swallow the rule. Instead,



exception must be interpreted with its
purpose in mind, which was to protect tribal
self-government and control of internal
“Neither  regulatory
authority the
highway accident at issue is needed to

relations. nor

adjudicatory over state
preserve ‘the right of reservation Indians to
make their own laws and be ruled by

them.”” Strate (quoting Montana).

Exhaustion of Tribal Remedies
In National Farmers, the Supreme Court
tribal
requiring that a party exhaust its remedies in

applied a exhaustion  doctrine
tribal court before seeking relief in federal
court. This doctrine is based on a “policy of
supporting tribal self-government and self-
determination,” and thus a federal court
should ordinarily stay its hand “until after
the tribal court has had a full opportunity to
determine its own jurisdiction.” /d. In other
words, the tribal court should be given the
first opportunity to address its jurisdiction
and explain the basis (or lack thereof) to the
parties. In such cases, the proceedings in
federal court are stayed (or dismissed
without prejudice) while the tribal court
determines whether it has jurisdiction over
the matter.

The Supreme Court has emphasized that the
exhaustion doctrine is based on comity. The
comity doctrine reflects a practice of
deference to another court and is not a
jurisdictional prerequisite. Thus, where it is
clear that a tribal court lacks jurisdiction, the
exhaustion doctrine gives way for it would
serve no purpose other than delay. See

Strate. In the present case, tribe members

12

allege that there has been no exhaustion of
tribal remedies because AQ Architects
commenced this federal action without
affording the tribal court the opportunity to
consider the jurisdictional issues.

Disposition

Here, the accident occurred on nonmember
fee land, and AO Architects is not a member
of the tribe. This would suggest under
Montana’s main rule that the tribal court
would lack jurisdiction. Moreover, on the
record before wus, it appears that AO
Architects did not perform any services on
the reservation, and that its contract was
with a nonmember of the tribe, the Church
of Good Hope.

Yet AO Architects must have known that it
was designing a building for use of large
gatherings on the reservation, and it may
well have known that the facility would be
used by the tribe for general meetings
The
consequences of AO Architects’ actions in

involving governance functions.
designing the building would certainly be
felt on the reservation. We are mindful of
the two exceptions to Montana's general
rule against extending a tribe’s civil
jurisdiction to nonmembers of the tribe in
the absence of express Congressional

authorization or any treaty provision
granting a tribe jurisdiction.” As discussed
above, those exceptions are that a tribe may
have jurisdiction over (1) nonmembers who

enter into consensual relationships with the

*The parties concede that no federal statute or treaty
bears on the question before us.



tribe or its members, or (2) activities that
directly affect the tribe’s political integrity,
economic security, or health and welfare.
Either or both of the exceptions may have
application here,

The record comes to us on appeal from a
preliminary injunction. The proceedings
were abbreviated, and we are uncertain on
the record before us whether the tribal court
would have jurisdiction under either of the
Montana exceptions and whether AO
Architects must first exhaust its tribal court
remedies before seeking relief in federal
court.

Therefore, we vacate the preliminary
injunction and remand to the district court to
develop a record and reach a reasoned
conclusion on these issues of jurisdiction
and exhaustion. We express ho opinidn on
these questions.

Vacated and remanded.
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INSTRUCTIONS

You will have 90 minutes to complete this session of the examination. This performance
test is designed to evaluate your ability to handle a select number of legal authorities in
the context of a factual problem involving a client.

The problem is set in the fictitious state of Franklin, in the fictitious Fifteenth Circuit of
the United States. Columbia and Olympia are also fictitious states in the Fifteenth Circuit.
In Franklin, the trial court of general jurisdiction is the District Court, the intermediate
appellate court is the Court of Appeal, and the highest court is the Supreme Court.

You will have two kinds of materials with which to work: a File and a Library. The first
document in the File is a memorandum containing the instructions for the task you are to
complete. The other documents in the File contain factual information about your case
and may include some facts that are not relevant.

The Library contains the legal authorities needed to complete the task and may also
include some authorities that are not relevant. Any cases may be real, modified, or
written solely for the purpose of this examination. If the cases appear familiar to you, do
not assume that they are precisely the same as you have read before. Read them
thoroughly, as if they all were new to you. You should assume that the cases were
decided in the jurisdictions and on the dates shown. In citing cases from the Library, you
may use abbreviations and omit page references.

Your response must be written in the answer book provided. If you are taking this
examination on a laptop computer, your jurisdiction will provide you with specific
instructions. In answering this performance test, you should concentrate on the materials
in the File and Library. What you have learned in law school and elsewhere provides the
general background for analyzing the problem; the File and Library provide the specific
materials with which you must work.

Although there are no restrictions on how you apportion your time, you should be sure to
allocate ample time (about 45 minutes) to reading and digesting the materials and to
organizing your answer before you begin writing it. You may make notes anywhere in
the test materials; blank pages are provided at the end of the booklet. You may not tear
pages from the question booklet.

This performance test will be graded on your responsiveness to the instructions regarding
the task you are to complete, which are given to you in the first memorandum in the File,
and on the content, thoroughness, and organization of your response.
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Point Sheet

Acme Resources, Inc. v. Black Hawk et al.




Multistate Performance Test Model Answer
Acme Resources, Inc, v, Black Hawk et al.
Acme Resources, Inc. v. Robert Black Hawk et al.
DRAFTERS’ POINT SHEET

This performance test requires applicants, as associates in a law firm, to draft a
persuasive brief in a federal court action contesting whether an Indian tribal court may exercise
civil jurisdiction over a nonmember of the tribe.

Applicants’ law firm represents Robert Black Hawk and seven other members of the
Black Eagle Indian Tribe (collectively, “tribe members” or “Black Hawk et al.”). The tribe
members have filed a lawsuit in tribal court against a mining company, Acme Resources, Inc.
(Acme), for damages caused by Acme’s extraction of coal bed methane from under reservation
land. The process used to develop the coal bed methane has depleted the water table, causing
many of the tribe members’ wells to begin to run dry, leaving them without water for their
livestock or crops. A geologist predicts that all wells on the Reservation will go dry in five years
if Acme’s methane extraction continues.

In response to the Tribal Court complaint, Acme filed an answer denying liability and
jurisdiction. At the same time, Acme commenced an action in federal court requesting a
declaratory judgment that the Tribal Court has no jurisdiction over Acme and seeking an
injunction against prosecution of the Tribal Court action. Applicants’ task is to analyze the law
relating to Tribal Court jurisdiction and draft the argument section of a brief in support of a
motion for summary judgment in the federal action or to dismiss or stay the federal action to
allow the Tribal Court to consider its jurisdiction first.

The File contains: (1) a memorandum from the supervising attorney describing the
assignment; (2) a transcript of an interview with the client, Robert Black Hawk; (3) a copy of
Acme’s complaint filed in U.S. District Court; (4) a draft motion for summary judgment or, in
the alternative, to dismiss or stay; (5) an affidavit signed by Robert Black Hawk; and (6) an
affidavit by a geologist who has studied the cause of the Reservation water table depletion.

The Library contains excetpts from the Black Eagle Tribal Constitution and Tribal Code,
and a Fifteenth Circuit opinion relating to tribal court jurisdiction.

The following discussion covers all the points the drafters intended to raise in the
problem. Applicants need not cover them all to receive passing or even excellent grades. Grading

is entirely within the discretion of the user jurisdictions.
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Multistate Performance Test Model Answer
Acme Resources, Inc, v. Black Hawk et al.
1. Format and Overview

The supervising attorney’s memo requests that applicants draft two arguments: that the
court should grant summary judgment to the defendant Tribe members because there is no
genuine issue of material fact that the Tribal Court has jurisdiction over Acme; and that, as an
alternative basis for relief, the district court should stay or dismiss (without prejudice) Acme’s
action in federal court to allow the Tribal Court to consider the question of its jurisdiction.

The memorandum provides the template for applicants’ argument section of the brief in
support of the draft motion. Jurisdictions ‘will have to decide how to weigh the subjective
component of “persuasiveness.” One guide is that an applicant’s work product is not considered
responsive to the instructions if it is in the form of an objective memo that takes the on-the-one-
hand/on-the-other-hand approach. The argument section of the brief should be broken into its
major components with well-crafted headings that summarize applicants’ arguments. The
arguments should weave the law and facts together into a persuasive statement of the argument,
citing to the appropriate authorities and including contrary authorities that are to be addressed,
explained, or distinguished. Applicants are instructed that a statement of facts is not necessary.

Applicants should argue that under the two Montana exceptions to the general rule
against tribal court jurisdiction over nonmembers, the Black Eagle Tribal Court has jurisdiction
over Acme. Acme entered into a “consensual relationship” with the Tribe through the lease
agrecment giving Acme the right to mine the methane gas under the Reservation. Acme’s
methane operations also threaten the Tribe’s economic security by depleting its water supply.
Thus, the district court should grant defendants’ summary judgment motion. Further, applicants
should argue that the Tribal Court has not yet had an opportunity to rule on the jurisdictional
issue, and under the exhaustion rule of National Farmers Union, the district court should stay or

dismiss the federal action to allow the Tribal Court to address the jurisdiction issue first.

IL. The Facts
Applicants are to incorporate the relevant facts into the argument sections of their briefs,
emphasizing those facts favorable to tribe members’ position.
e The eight defendants, Black Hawk et al., are all members of the Black Eagle Tribe (the

Tribe) and operate farms and ranches within the Black Eagle Reservation.
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Multistate Performance Test Model Answer
Acme Resources, Inc. v. Black Hawk et al.

.

Black Hawk et al. are neighbors of Patrick Mulroney, a nonmember of the Tribe who
owns fee land within the Reservation.

Acme, a mining company, is not a member of the Black Eagle Tribe.

Mulroney granted a permit to Acme to use his land for the infrastructure necessary to
explofe for coal bed methane under his land. Acme pays Mulroney a royalty in exchange
for access to his land.

The Tribe owns the mineral rights to the methane under Mulroney’s land. It leased to
Acme the right to extract the methane in exchange for a 20 percent royalty for the Tribe.
Acme’s methane development requires pumping out huge quantities of groundwater.
Within six months of the development of the coal bed methane field, the wells of
Mulroney’s neighbors, Black Hawk et al., began to run dry.

Black Hawk and his co-defendants cannot survive economically without water to run
their farms and ranches, and there is no other water reasonably available.

Geologist Jesse Bellingham, Ph.D., defendants’ expert, states that all Reservation wells
will run dry within five years if the coal bed methane development continues.

The Black Eagle Constitution recognizes the importance of preserving the Reservation’s
environment, and the Black Eagle Tribal Code authorizes a civil action by a party
aggrieved by another’s degradation of the environment.

Black Hawk et al. brought an action in Black Eagle Tribal Court against Acme for
damages and injunctive relief. Acme denied both liability and the Tribal Court’s
jurisdiction. No further proceedings have been held in tribal court.

Acme filed an action in federal court seeking declaratory relief and an injunction against
prosecution of the tribal court action.

No federal statute or treaty addresses the Black Eagle Tribal Court’s civil jurisdiction.

Legal Issues

Applicants must address two issues:

Whether there is any genuine issue of material fact as to whether the Tribal Court has
jurisdiction over the action pending before it and whether summary judgment should be

entered in favor of Robert Black Hawk et al., and
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Multistate Performance Test Model Answer
Acme Resources, Inc. v. Black Hawk et al.
e  Whether the district court action should be dismissed or stayed because Acme failed to
exhaust tribal court remedies before seeking relief in federal court.
Applicants might appropriately frame the questions in any number of ways, but should

recognize the jurisdiction and exhaustion of tribal remedies issues.

IV.  Argument

To formulate a good argument, applicants must digest the legal authority contained in AO
Architects v. Red Fox et al., the Fifteenth Circuit decision, and the cases cited therein as well as
the File materials. 40 Architects summarizes the governing United States Supreme Court
precedent regarding tribal court jurisdiction. The following argument headings are suggestions

only and should not be taken by the graders as the only acceptable ones.

A. Because Acme Entered Into a Consensual Relationship With the Black Eagle Tribe,
and Because Its Mining Poses a Threat to the Tribe’s Economic Security, There Is No
Genuine Issue of Material Fact as to Whether the Tribal Court Has Jurisdiction Over
Acme and, Therefore, Black Hawk Et Al. Are Entitled to Summary Judgment.

s Absent express authorization by Congress or a treaty provision authorizing
jurisdiction over nonmembers, a tribal court may not exercise civil jurisdiction over a
nonmember. Montana v. United States, 450 U.S. 544 (1981).

¢ There are two exceptions to this general rule: (1) the consensual relationship
exception; and (2) the security of the tribe exception. If the controversy arises out of a
consensual relationship between the nonmember and the tribe or its members, or if
the nonmember’s conduct directly threatens the political integrity, economic security,
ot health and welfare of the tribe, the tribal court may exercise jurisdiction over the
nonmember. Id.

Applicants should argue that, although Acme is not a member of the Tribe and is engaged
in activities on the surface of land held in fee simple by another nonmember (Mulroney), the
controversy arises out of a consensual relationship (the lease agreement) and also threatens the
economic security of the tribe (no water to raise crops or livestock). Applicants should use the
facts in the File to argue that both Montana exceptions apply, and should distinguish Strafe and

Funmaker, cases cited in AQ Architects in which the court declined to find a consensual
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Multistate Performance Test Model Answer
Acme Resources, Inc. v, Black Hawk et al.

relationship or tribal security exception, and thus found that the tribal court had no jurisdiction

over nonmembers.

The Acme/Tribe Lease Constitutes a Consensual Relationship and Therefore the

Tribal Court Has Jurisdiction Under the First Montana Exception.

The first Montana exception confers civil jurisdiction over a nonmember where the
nonmember has a consensual relationship with the tribe through commercial dealings.
AQ Architects, citing Montana.

The Tribe/Acme lease satisfies this commercial dealing requirement: it is a direct

business relationship between the Tribe and Acme. It gives Acme a sustained (as

opposed to fleeting) presence within the Reservation, and it has significant (as
opposed to minimal) financial and environmental implications for Tribe members and
the Tribe as a whole.

e The Acme/Tribe relationship is thus distinguishable from a “commonplace”
reservation highway accident between two nonmembers that the Strate court
rejected as an insufficient basis for conferring tribal jurisdiction.

In Franklin Motor Credit Co. v. Funmaker (cited in AO Architects), the 15th Circuit

Court of Appeals noted that tribal court jurisdiction will not be conferred under the

consensual relationship exception unless there is a “direct nexus” between the

underlying business relationship and the subject of the lawsuit against the
nonmember.

e Thus, in Funmaker, the court rejected tribal court jurisdiction over a car
dealership’s financing company in a products liability suit brought by a tribe
member who was injured while driving a vehicle leased by the tribe and financed
by the finance company.

Here, by contrast, there is a “direct nexus™ between Acme and the Tribe.

e The Tribe and Acme entered into a lease agreement giving Acme the right to
extract methane from mineral reserves belonging to the Tribe and located within
the Reservation in exchange for a 20 percent royalty payment to the Tribe on all
methane produced.

e The subject of the Tribe members’ lawsuit is the harm allegedly caused by

Acme’s methane mining.
g
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Multistate Performance Test Model Answer
Aeme Resources, Inc. v. Black Hawk et al.

Applicants might anticipate that Acme will attempt to argue that the consensual
relationship at issue, Acme’s lease of the mineral rights, is a consensual relationship
with the Tribe, and not with one Black Hawk et al., the parties suing Acme.

However, the applicable case law does not suggest that there must be a direct match
between the parties involved in the consensual relationship and the parties to the suit
in tribal court. The key is that there be a consensual relationship with the tribe or its
members and that there be a connection between the facts giving rise to the [itigation

in tribal court and that relationship. See Funmaker.

Acme’s Mining Activities Threaten the Tribe’s Economic Security by Depleting the

Reservation Water Supply, Thereby Satisfying the Second Montana Exception.

The second Montana exception permits a tribal court to exercise civil jurisdiction over a

nonmember of the tribe where the nonmember’s conduct “on fee lands within fthe tribe’s]

reservation .

. . threatens or has some direct effect on the political integrity, the economic

security, or the health and welfare of the tribe.” AQ Architects (quoting Montanag). It 1s important

that applicants recognize that a conclusory reference to the negative effect of Acme’s activities

on the Tribe is not sufficient. Rather, applicants are expected to identify the particular interest(s)

of the Tribe (e.g., its economic security) that are at risk from Acme’s extraction of coal bed

methane.

Black Hawk et al. have identified a real and substantial risk to the Tribe’s economic
security: if Acme’s mining activities continue, it is likely that within five years all the
wells on the Reservation will run dry. (See Bellingham Aff.)

The fact that the wells of eight Tribe members with ranches and farms abutting
Patrick Mulroney’s land (the site of Acme’s methane extraction) began running dry
within six months of the start of Acme’s mining operations shows the immediate
impact that the mining has had and the potential magnitude of the risk. (See Black
Hawk Aff)

The Black Eagle Tribal Constitution, article IV, § 1, stresses the importance of the
environment to the Tribe: “The land of the Black Eagle Tribal Reservation shall be
preserved in a ¢lean and healthful environment for the benefit of the Tribe and future

generations.”
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Multistate Performance Test Model Answer
Acme Resources, Inc. v. Black Hawk et al.

e The Tribal Code reiterates this concern for the environment and creates a cause of
action in Tribal Court for any person harmed by those who “pollute or otherwise
degrade the environment of the Black FEagle Reservation.” Tribal Code § 23-5.

¢ Obviously, depleting the water table in order to extract coal bed methane degrades the
environment of the Reservation.

e Moreover, without a stable and plentiful water supply, Tribe members will be unable
to raise crops or livestock, in the absence of securing an alternate water supply that is
economical and practical. Thus, the lack of water will directly threaten the Tribe’s
economic security.

* The specific risk here (which threatens the entire Tribe and is directly related to
Acme’s conduct) stands in sharp contrast to the interest in preventing careless driving
on a reservation’s public highways at issue in Strate, where the Supreme Court
refused to find jurisdiction, reasoning that such a broad public safety interest, such as
preventing auto accidents, would swallow the rule of Montana.

e Applicants may also argue that the Tribe’s health and safety and welfare are
threatened by Acme’s depletion of the water table through its methane mining.

» While Black Hawk’s affidavit and interview focus on the threat to the Tribe’s
economic security (inability to support crops and livestock), applicants could
reasonably argue that tribal health and safety may also eventually be at risk,
especially given Bellingham’s prediction that all wells will run dry in five years.
In short, the Tribe could end up without adequate water for basic health and
sanitation as a result of Acme’s mining.

» Astute applicants might note that Acme could argue that even if the Tribe eventually
has to find another source of water, for the term of Acme’s lease, the Tribe will
receive a royalty of 20 percent of all methane production. Presumably, that is a
significant amount (in his interview notes, Black Hawk states that “. . . the promises
of easy money carried the day™).

e Applicants should contend that the royalty income from Acme cannot offset the
permanent damage to the Reservation and the Tribe’s long-term economic security if

there is no water available on the Reservation.
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Multistate Performance Test Model Answer
Acme Resources, Inc. v. Black Hawk et al.

o The fact that Acme’s mining operation is based on land owned in fee simple by
Patrick Mulroney, a nonmember of the Tribe, does not deprive the Tribal Court of
jurisdiction,

e Acme is extracting coal bed methane that belongs to the Tribe and the aquifer being
depleted by Acme’s activities serves all the wells on the Reservation.

e The probability, as stated in the Bellingham Affidavit, that g/l the wells on the
Reservation will run dry within five years, counters the argument that the economic
security of the entire Black Eagle Tribe (as opposed to only the eight tribe members
involved in the current litigation) is not at stake.

e Applicants could argue that the fact that the Tribal Council granted Acme a mining
concession does not affect defendants’ rights, as the Tribal Constitution and Tribal
Code addresses threats to the Reservation’s environment and provides an independent
basis for Tribe members’ standing to bring suit.

¢ In sum, contrary to what Acme alleges in its complaint, it is clear that the Tribal
Court has jurisdiction because both exceptions to Monfana’s main rule apply.

Therefore, the court should grant summary judgment to Black Hawk et al.

B. The Tribal Exhaustion Doctrine of National Farmers Union Requires the District
Court to Dismiss or Stay Acme’s Federal Action on the Grounds That the Tribal Court
Has Not Been Afforded an Opportunity to Consider Its Own Jurisdiction.

Applicants” argument discussing the exhaustion rule should mention the following points:

e National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845 (1985), announced a
tribal exhaustion requirement: a tribal court should ordinarily first be given an
opportunity to consider its jurisdiction before a party may seek relief in federal court.
See AO Archifects.

e The exhaustion rule is a prudential rule and is to be applied as a matter of comity
(deference) unless it is clear that the tribal court lacks jurisdiction over the action
involving the nonmember.

» Here, the Black Eagle Tribal Court has not had an opportunity to consider and rule on

whether it has jurisdiction over Acme.
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Maultistate Performance Test Model Answer
Acme Resources, Inc. v. Black Hawk et al.

e Acme has answered the complaint in Tribal Court, but no further proceedings
have been held there.
Applicants should argue that the Black Eagle Tribal Court has jurisdiction over the
action before it because both Montana exceptions apply, and therefore Black Hawk et
al. are entitled to summary judgment on that issue. In addition, applicants should state
that if the court determines that it is unclear whether the Tribal Court has jurisdiction,
the court should, consistent with the principle of comity discussed in AOQ Architects
and National Farmers Union, dismiss or at least stay the action to give the Tribal

Court an opportunity to consider the question.
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EXHIBIT G



SIGNIFICANT MISSOURI LAW DISTINCTIONS

BUSINESS ASSOCTATIONS

General and Business Corporation Law of Missouri (Chapter 351) Missouri has enacted the

GBCL. Missouri law initially followed Illinois law, but more recently has tended to pattern itself

after provisions of Delaware law.

1. Corporate Formation

a.

Articles of Incorporation--to form a de jure corporation, Articles of

Incorporation must be filed with the Missouri Secretary of State, along with the

required fee. The Missouri Secretary of State website (Www.s0s.imo.gov) has

standard forms available online. The person or entity who forms the corporation

is the incorporator.

() Mandatory provisions-Section 351.055

a.

The Articles of Incorporation must include the name of the
corporation, and that name must include the word "corporation,"
"company,” "incorporated," or end with an abbreviation of one of
these words.

The Articles of Incorporation must identify the registered agent
and office for the corporation [or purposes of receiving service of
process and communications from the Secretary of State. The
registered agent must reside in Missouri. Section 351.370

The Articles of Incorporation must identity the number of shares

authorized to be issued, the par value of the shares, and the



(2)

classification of shares (if shares are to be divided in classes).

NOTE: single shareholder corporations are permitted in Missouri.

d. The Articles of Incorporation must identify the incorporator.
e. The Articles of Incorporation must state the corporation's purpose.
f. The Articles of Incorporation must provide for the corporation's

duration, which can be "perpetual.”

Gptional provisions

a. The Articles of Incorporation may limit personal liability for
directors to the corporation or its shareholders, subject to statutory
constraints on the limitation. Section 351.055.2(3); see also
section 351.345

b. Corporations may opt out of cumulative voting, but must do so in
the Article of Incorporation. Section 351.245(3)

C. Provisions required to modify statutory default provisions. For
example, section 351.290 provides that By-Laws are to be
amended by the corporation's shareholders unless the Articles of
Incorporation place this power with the Board of Directors.

d. The Articles of Incorporation can include any other provisions not
desired by the incorporator that are not inconsistent with the law.

e. If preemptive rights are to be limited, the limitations may be noted

in the Articles of Incorporation.



f. The Articles of Incorporation (or the Bylaws) may indicate the
number of directors {one or more), and each director's term of
service.

Annual registration requirement-a corporation must file an annual report, each
year. It is due in the month of incorporation, except as provided in Section
351.122. Section 351.120. Failure to timely file an annual report will result in
administrative dissolution of the corporation. Section 351.484(4)
Bylaws--are adopted initially by the Board of Directors, and are subject to
amendment by a vote of the shareholders (unless Articles of Incorporation
provide for amendment by directors) and may "contain any provisions for the
regulation and management of the affairs of the corporation not inconsistent with
law or the articles of incorporation." Section 351.290.1

Bylaws are intended to deal with the relative relationship between the
officers, directors and shareholders. Though Bylaws can address any subject,
good bylaws will contain provisions relating to procedures for shareholders' and
directors' meetings; any committees; the titles, terms and powers of officers and
the means for election and removal of same; the number of directors; to terms and
powers of the directors and the means for election and removal of same;
provisions for amendment of the bylaws; and provisions for custody and
inspection of corporate records. This is not an exhaustive list.

Bylaws are not filed with the Missouri Secretary of State.

Piercing the corporate veil--validly formed de jure corporation can be ignored,

and personal liability can be imposed on shareholders. There leading case in



Missouri discussing the elements to be proven to pierce the corporate veil is

Collet v. American National Stores, Inc., 708 S.W.2d 273 (Mo. App. 1986); Real

Esiate Investors Four, Inc. v. American Design Group Inc., 46 S.W.3d 51, 56

(Mo. App. E.D. 2001).

2. Corporate Operation

a. Shareholder Meetings

(L

2)

3)

4)

)

Annual-must be held, as primary purpose is to elect directors. Section
351.225(2)

Special-may be held to conduct business requiring shareholder approval if
duly noticed by the Board of Directors or any other person authorized by
the Articles of Incorporation or the Bylaws. Section 351.225(3). Notice
of special meetings must include time, place and purpose for which the
meeting is being called. Section 351.230

Notice-generally must be sent no less than 10 days or more than 70 days
before meeting. Section 351.230

Quorum-unless otherwise provided in the Articles of Incorporation or by
laws, a quorum is a majority of the outstanding shares entitled to vote.
Section 351.265

Unanimous Written Consent--shareholders may act without a formal
meeting by written consent of all shareholders entitled to vote on the

matter. Section 351.273

b. Board of Director Meetings



M

)

()

4

&)

(6)

Initial-an initial meeting is required for organizational purposes as soon as
possible after the corporation is formed.

Annual-though not required, annual meetings are common to conduct the
election of officers and such other routine business as may be appropriate.
Section 351.225

Special-may be called in accordance with the provisions of the bylaws
subject to due notice. Section 351.225(3) and 351.230

Notice-notice requirements for annual and/or special meetings are set by
the bylaws. Section 351.225(3) and 351.230

Quorum-a majority of the full board of directors constitutes a quorum,
though a higher number can be set by the Articles of Incorporation or the
bylaws generally, or as to particular matters to be determined. Section
351.325

Unanimous Written Consent-any action required to be taken by the
directors at a formal meeting may be taken by unanimous consent in

writing without a meeting. Section 351.273; section 351.340

Officers and Agents

(b

(2)

Required Officers-Missouri corporations must have a President and a
secretary, and any other officers required by the Bylaws. Unless
prohibited by the Articles of Incorporation or the Bylaws, the same person
may hold two or more offices. Section 351.360

Registered Agent--Missouri corporations must have a designated

registered agent. The registered agent can be an individual who resides in



the state, or a corporation authorized to do business in the state with a
business office that is the same as the registered office. Section 351.370;
section 351.375. Failure to have a viable registered agent for more than
thirty days is a basis for administrative dissolution of the corporation by

the Missouri Secretary of State. Section 351.484(5)

Major differences between Missouri Corporation law and Delaware Corporation

law--these are some, but not all of the significant differences between the Delaware Code

and the Missouri Code.

Director and Officer indemnity-a shareholder approved indemnity provision can
expand the scope of indemnity beyond that authorized by statute with the only
Iimit being the inability to indemnify for fraud, deliberate dishonesty or willful
misconduct. Indemnity provisions can cove amounts paid in settlement and
incurred expenses. In Missouri, unless the shareholder approved indemnity
provision provides otherwise, expenses advanced for an indemnified officer or
director must be repaid unless the officer, director, agent, or employee is
ultimately determined to have been entitled to indemnity pursuant to the
requirements set forth in section 351,355, Under the Delaware code, such
payments need only be returned if the officer or director is ultimately found to be
liable. Section 351.355.5; section 351.355.7; DEL. CODE ANN. tit. 8, section
145(e).

Shareholder action without board approval-Amendments of the Articles of

Incorporation can be submitted directly to shareholders in Missouri without being



first authorized by the board of Directors as is required in Delaware. Section
351.090.2(1); DEL. CODE ANN. tit. 8, section 242(b)(1).

Shareholder action by written consent-all shareholders entitled to vote must
sign unanimous written consents in lieu of a meeting, where in Delaware only the
minimum number of shareholders necessary to take action at an actual meeting
need to sign such a consent. Section 351.273; DEL. CODE ANN. tit. 8, section
228

Major corporate events requiring a vote-in Missouri, a two thirds majority of
the outstanding shares entitled to vote must approve mergers, consolidations, the
sale of all or substantially all assets, dissolutions, or reductions in capital, where
only a simple majority is required in Delaware. Sections 351.425, 351.400(3),
351.464.5,351.195.1(3); DEL. CODE ANN. tit 8, sections 251(c), 271(a), 275(b),
244,

Appraisal rights-Delaware only requires appraisals for certain mergers.
Missouri requires appraisals for mergers or consolidation, upon the sale of all or
substantially all assets, not in the regular course of business, and for certain share
acquisitions involving control of the corporation. Sections 351.405, 351.407.6

and 351.455; DEL. CODE ANN. tit. 8, section 262(b).

Dissolution

Voluntary dissolution-statutory procedure
) The incorporator can dissolve the corporation if no stock has been issued,
and no business has been commenced by filing Articles of Dissolution,

with certain requirements, with the secretary of state. Section 351.462.



2)

)

4

The shareholders can agree to dissolve the corporation if all shareholders

consent in writing. Section 351.466; section 351.468.

The Board of Directors can adopt a resolution and submit and recommend

the same to the shareholders for a vote by a two-thirds majority (or higher
as required by the Articles of Incorporation). Section 351.464.
Any dissolution requires the filing of Articles of Dissolution with the

Secretary of State, and a wind up of corporate affairs.

b. Involuntary dissolution

(1) By administrative action of the Secretary of State for failing to comply
with various statutory requirements. Section 351.484.

(2) By action of the Attorney General as permitted by Section 351.494,

(3) By shareholder action via application to the court for liquidation in the
event of deadlock. Section 351.494(2), section 351.467--for two
shareholder corporations.

(4) By acreditor via judicial proceedings to dissolve if the creditor's claim has
been reduced to a judgment or the corporation has admitted in writing that
a debt is owed and the corporation is insolvent. Section 351.494(3).

5. Special Business Forms
a. LLC's-Sections 347.010 - .187. Owners are called members. Entity is taxed like

a partnership unless request is made to be taxed as a corporation. Members enjoy

limited liability for "corporate" obligations, much like sharcholders in a

traditional corporation. Members adopt an Operating Agreement to address

governance issues. Formation requires the filing of Articles of Organization with



the Secretary of State, though no annual reports are thereafter required. An LLC
may have one or more members.

Professional Corporations--Section 356.031. This is the form of a general
corporation that may be formed by licensed professionals.

Foreign Corporations--Section 351.572, section 351.576; section 351.574. A
corporation formed in another state that registers to do business in the State of
Missouri. A foreign corporation may not transact business in the state until it
obtains a certificate of authority from the secretary of state.

Statutory Close Corporations--Section 351.750, et. seq. A corporation whose
stock is held by a small number of sharcholders may elect to run the corporation
like a partnership by eliminating the board of directors.

Not for Profit Corporations--Chapter 355. Corporate entities created and
operated under this chapter of the Missouri statutes have a near exclusive purpose
to be nonprofit, and may not have shareholders or pay dividends. Formation,
management and operation of not for profit corporations can be very different
form general corporations, and the separate statutory provisions addressing not for
profits should be carefully studied.

General Partnerships--Uniform Partnership Law, Chapter 358.

Limited Partnerships--Uniform Limited Partnership Law, Chapter 359.

10



L.

SIGNIFICANT MISSOURI LAW DISTINCTIONS
CIVIL PROCEDURE

JURISDICTION OVER THE PERSON AND OVER THINGS

A.

Personal Service on Individuals

1.

Transient Jurisdiction — Personal jurisdiction may be secured by serving a
defendant with a summons within the territorial limits of Missouri.

Domicile — A state may assert personal jurisdiction over a defendant if the
defendant is domiciled in the state. Thus, Missouri can assert personal
Jjurisdiction over a domiciliary defendant even if that defendant is outside
the state at the time served.

Consent — Alternatively, jurisdiction could be executed pursuant to a
party’s consent, or by the making of a general appearance.

Implied or Inferred Consent — Because limitations on territorial presence,
states have attempted to infer consent to jurisdiction from certain acts of
the defendant within the state that have created a cause of action. For
example, under the Nonresidence Motorist Statute
[Mo.Ann.Stat.§506.210], use of the state’s highways is deemed consent to
personal jurisdiction over the defendant in actions arising out of such use
and to the appointment of the secretary of state as a nonresident’s agent
for accepting process in lawsuits that arise out of her use of the highways.

Note: These statutes have been upheld as consistent with due process, but
it is now recognized that the true basis of jurisdiction is not consent in
these cases but fundamental fairness.

Service on Corporations

1.

Missouri Corporations and Registered Foreign Corporations — Personal
Jjurisdiction over domestic corporations and foreign corporations registered
to do business in Missouri is obtained by serving a copy of the summons
and petition on the registered agent or any other agent authorized or
required by law to receive service of process, or any officer or managing
or general agent of the corporation found anywhere in the state: or by
leaving the copies at any of the defendant’s business offices with the
person in charge there. [Rule 54.13].

a. Examples of “Agents”

The manager of a branch office and a general sales agent have
been held to be managing or general agents of corporations, so that

11



leaving a copy of the summons with them constituted service on a
corporation.  The duties of these individuals indicate an
appreciation of the necessity of transmitting important papers to
responsible officers.

b. Those Not Considered Agents

The following have been held not to be managing or general
agents: a watchman of mining property, a clerk-typist or
receptionist, and an insurance salesperson who maintained an
office in her residence but lacked authority to issue or sign policies
for the insurer and was paid on a commission basis.

C. Service on Partnerships — Personal service on a general partnership requires
individual service on each partner.

D. Service on Municipal, Governmental or Quasi-Public Bodies — Personal
jurisdiction over a public or quasi-public corporation or body is obtained by
serving: (i) the clerk of the county court {in the case of a county); (ii) the mayor,
city clerk, or city attorney (in the case of a city); or (iii) the chief executive officer
(in the case of any other public body). [Rule 54.13].

IL OUT-OF-STATE SERVICE (Long Arm Jurisdiction)

A, Procedure for Service

1.

Manner of Service — Service of summons in long arm cases is to be made
in the same manner as service within the state. [Rule 54.14(b)].

Who May Serve — Service may be made by a person or that person’s
deputy authorized to serve legal process in the foreign state, or by a person
appointed by the court in which the action is pending. [Rule 54.14(a)].

Returns — Whether service is made by a private person or by an officer of
a foreign state who is legally authorized to serve summons, return must be
by affidavit and it must state the time, manner, and place of service. [Rule
54.20(b)].

B. Out-of-State Service on Domiciliaries and Residents

1.

Requirements for Domicile or Residency

Out of state service on any person, or her executor, administrator, or other
fegal representative, has the same effect as service within the state as long
as the person was domiciled in or a resident of Missouri: (i} at the time
the cause of action accrued in Missouri; (ii) at the time the action was
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commenced; or (iii} at the time process was served. If any of these
conditions is met, the court acquires personal jurisdiction of the defendant.
[Rule 54.07].

2. Personal Representative Stands in Decedent’s Shoes

A personal representative stands in the litigational shoes of a decedent
who is subject to the jurisdiction of Missouri courts.

3. Domicile Distinguished from Residence

Domicile must be distinguished from residence; residence is the place
where a person happens to be living, whether or not she intends to make it
her permanent home.

4, Questionable Constitutionality

Missouri’s long arm statute authorizing in personam jurisdiction by
service out of state on persons who are or were merely residents of
Missouri may not be constitutional.

C. Long Arm Statute — Missouri authorizes out of state personal service on
defendants for the purpose of subjecting them to the personal jurisdiction of the
court, where the defendant:

L. Is a domiciliary or a resident of Missouri;
2. Does certain acts in the state in person or through an agent;
3. Has lived in a lawful marriage within Missouri, if the other party to the

lawful marriage continues to live in Missouri, or if the third party has
provided support of the spouse or to the children of the marriage and is a
resident of Missouri; and

4. Has engaged in sexual intercourse in the state at or about the time a child
was conceived.

Note: The mere fact that Missouri rules allow service outside the state for
in personam jurisdiction does not mean that Missouri’s assertion of in
personam jurisdiction in a particular case is constitutional. That
determination requires a second analysis that embraces the requirements
of International Shoe.

D. Acts By Which Persons Submit to Jurisdiction of Missouri Courts Through the
Long Arm Statute
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1. Transaction of any business within Missouri;

2. Making or acceptance of any contract in Missouri;

3. Commission of tortuous act in Missouri;

4. Ownership, use, or possession of Missouri real estate;

5. Contracting to insure any person, property or risk located in Missouri at

time of contracting; and

6. Maintenance of marital domicile in Missouri.

IOf.  SUBJECT MATTER JURISDICTION

A.

Subject matter jurisdiction, in contrast to personal jurisdiction, is not a matter of
the state court’s power over the person, but the court’s authority to render
judgment in a particular case. Subject matter jurisdiction of the state’s court is
governed directly by the State Constitution.

In general, subject matter jurisdiction is not subject to waiver and be raised at any
time, even on appeal.

If a matter is not jurisdictional but rather a procedural matter required by a statute
or rule or an affirmative defense of the sort listed in the affirmative defense rule, it
generally may be waived if not raised timely. For example, under McCraken v.
Wal-Mart Stores, East, LP, 298 S.W.3d 473 (MO 2009) the issue of whether a
statutory employee under the Workers® Compensation Act is not a matter of
subject matter jurisdiction subject to a motion to dismiss, and a faiture to raise the
Workers” Compensation Act applicability as an affirmative defense may
constitute a waiver of that defense, just as it the with other affirmative defenses.

IV. VENUE

A.

Procedure for Challenging Improper Venue

l. Motions to Transfer — Challenges to venue may not be asserted by a pre-
answer motion under Rule 5527 or as an affirmative defense in
defendant’s answer. Instead, they must be asserted by a motion to transfer
venue pursuant to Rule 51.045. Such a motion must be filed within 60
days after service on the party seeking transfer. Failure to file a timely
motion waives objections to venue, If a timely motion to transfer venue is
filed, the venue issue is not waived by any other action in the case.

2. Decisions on Motions to Transfer

14



a. Grant of Motion — IF the issue is determined in favor of transfer
(or if no reply is filed), the court will transfer the entire case to a
county of proper venue, unless separate trials have been ordered
for separate claims. If separate trials have been ordered, the court
will transfer only that part of the civil action in which the movant
is involved.

b. Automatic Grant of Motion I Court Fails to Rule — A motion to
transfer based on claim of improper venue will automatically be
granted if the court fails to rule on the motion within 90 days after
the motion’s filing. However, this time period can be waived in
writing by all parties.

Relationship Between Motion to Transfer Venue and Motion for Change
of Venue Based on Population — A motion to transfer venue does not
deprive a party of any right the party may have to move to change venue
under Rule 51.03 if the case is transferred to a county having 75,000 or
fewer inhabitants. In that situation, a motion to change may be filed
within the later of the time permitted by Rule 51.03 or 10 days after being
served with notice that the case has been docketed in the transferee court.
The right to change venue due to population may have been eliminated
with respect to tort claims.

Effect of Motion to Transfer on Time for Filing an Answer — Unlike a pre-
answer motion under Rule 55.27, a motion to transfer venue does not
extend the time for filing an answer.

B. General Rules for Proper Venue

1.

Non-Tort Cases — The following rules apply only if there is no count
alleging tort. They apply whether the defendants are individuals, not-for-
profit corporations, or for-profit corporations. The former “corporate
defendants only” venue statute and the former special venue statute for
not-for-profit corporations have been repealed. These non-tort rules also
apply to limited liability partnerships, and they probably also apply to
limited liability companies.

a. All Defendants Residing in the Same County in Missouri

1. One Defendant — If there is only one defendant and that
defendant resides in Missouri, venue is proper in the county
in which (i) that defendant resides; and (ii) the plaintiff
resides and the defendant may be found and served with
process.
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2. Multiple Defendants — If there are multiple defendants, and
all reside in the same Missouri county, venue is proper in
that county. In that situation, venue is probably also proper
in the county in which the plaintiff resides if all the
defendants are found and served with process therein.

b. Several Defendants Residing in Different Counties — If there are
several defendants and they reside in different counties, venue is
proper in any county in which any of the defendants reside,

c. Several Defendants — Mixed residents and nonresidents — If there
are several defendants and they reside in different counties, venue
is proper in any county in which any of the defendants reside.

d. All Defendants Nonresidents of Missouri — If all defendants are
nonresidents of Missouri, venue is proper in any Missouri county.

2. Tort Cases — See Qutline Significant Missouri Law Distinctions, Torts.
C. Special Venue Rules for Particular Types of Defendants or Plaintiffs

1. Defendant LLPs — The statute creating LLPs in Missouri provided that
suits against LLPs would be governed by the general venue rules.
However, in non-tort cases, venue of a suit against an LLP is broader,
given that LLPs may have multiple residences (every county in which the
LLP has an agent or office for doing its customary business, as well as the
counties in which its registered agent and registered office are located.)

2. Plaintiff or Defendant Counties — If any of the plaintiffs is a county, the
following venue rules apply:

a. If there is no count alleging a tort, the case may be commenced and
prosecuted to final judgment in the county in which the defendant
or defendants reside or in the county in which the plaintiff county
is located, if at least one defendant can be found and served in that
county. If the suit is based on contract, the suit can also be brought
in the county in which the plaintiff county is located or in the
county in which any party to the contract resides.

b. If there is any count alleging a tort, venue in suits by counties is
probably governed by general tort venue rules.

D. Change of Venue

1. By Agreement — In any civil action, if all parties agree in writing to a
change of venue, the court must transfer venue to the county within the
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state unanimously chosen by the parties. If any parties who are added to
the cause of action after the date of the transfer do not consent to transfer,
the case must be transferred to such county in which venue is appropriate
under the general rules based on the amended pleadings.

For Cause — A change of venue for cause may be ordered in any civil
action triable by a jury if: (i) the opposite party has an undue influence
over the inhabitants of the county; or (ii) the inhabitants of the county are
prejudiced against the applicants.

The application must be filed at least 30 days before the trial date or
within 10 days after a trial date is fixed, whichever date is later. IF
granted, venue will be changed to some other county convenient to the
parties where the cause does not exist. [Rule 51.04].

As a Matter of Right in Counties of 75,000 or Fewer Inhabitants

a. General “Small County Change of Venue” Rule - Pursuant to Rule
51.03, a change of venue as a matter of right to some other county
convenient to the parties will be ordered in a civil action triable by
jury pending in a county having 75,000 or fewer inhabitants. The
application must be filed not later than 10 days after his answer is
due to be filed, or 10 days after the return date of the summons if
an answer is not required, and he need not allege any cause for the
change.

CHANGE OF JUDGE

If the trial judge is interested or prejudiced, is related to either party, or has been counsel
in the cause, an application is not required. The judge is considered disqualified to
preside over the action and is under a duty to disqualify herself. [Rule 51.07]. However,
a motion to disqualify will usually be made. The motion will state the reason the judge
ought to disqualify herself, e.g. bias, prejudice, etc. If the judge refuses to disqualify
herself, relief may be sought by way of extraordinary writ praying for the appellate court
to direct the judge to disqualify herself.

STATUTES OF LIMITATIONS

A.

One-Year Savings Statute

If a plaintiff files suit within the statute of limitations, and the suit is dismissed
without prejudice, the Missouri “savings statutc” permits the plaintiff to re-file
within one year after the dismissal. The savings statute extends, but does not
shorten, the applicable statute of limitations — if a dismissal occurs before the
expiration of the statute of limitations, the plaintiff has either one year under the
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savings statute or the remainder of the statute of limitations period, whichever
period is longer, in which to refile. The savings statute applies to voluntary and
involuntary dismissals without prejudice. The savings statute can only be used
once.

B. Tolling the Statute

1. Absence of a Resident Defendant — If a defendant is a resident of the state,
his absence from the state will toll the statute of limitations in two
situations:

a. He is absent at the time the cause of action accrues in which case
the statute of limitations does not begin to run until he returns to
the state; or

b. He is a resident of the state at the time the cause of action accrues,
and he subscequently leaves the state and establishes a residence in
another state.

c. Wrongful Death Actions — A different tolling provision applies in
wrongful death actions: If the defendant is absent from the state,
the statute of limitations is suspended during the period the
defendant is absent. This special wrongful death tolling rule
applies even if the defendant was never a resident of Missouri.
However, this tolling provision does not apply if the defendant can
be served — even outside of the state — by use of the long arm
statute, or if the defendant can be served within the state.

2. Injunction — The statutory period does not run while the action is stayed
by injunction or statutory prohibition.

3. Concealment — The statutory period does not run while the defendant
absconds or conceals himself, or while he, by any other improper act,
prevents the commencement of the action.

PLEADINGS

Fact pleading v. Federal Notice Pleading — Fact pleading requires that the pleader state
his cause of action with greater specificity than that required under the federal “notice”
pleading. IF the allegations are too general, a pleading is “conclusionary”; if too specific,
it is “evidentiary.” The pleader should state ultimate facts that logically support, on
application of a rule of law, the liability of the defendant. Each averment of a pleading
must be simple, concise, and direct. No technical forms of pleadings are required.

18



VIHI. DEPOSITIONS
Depositions May Be Used at Trial for Any Purpose.
Any part of a deposition that {s admissible under the rules of evidence applied as though
the deponent were testifying in court may be used against any party who was present or
represented at the taking of the deposition or who had proper notice thereof. Depositions
may be used in court for any purpose.

IX.  JURY PRACTICE
A. Instructions

1. Given to Jury Before Closing Argument

In Missouri, unlike most states and the federal system, instructions are
given to the jury before the closing argument.

2. Approved Instructions Are Mandatory

If there is an approved MAI instruction applicable to the case that the
appropriate party requests or the court decides to submit, the approved
instruction must b given to the exclusion of any other on the same subject.

a. Deviation from MAI — If there is a deviation from an applicable
MAI instruction that does not need modification under the facts of
a particular case, the deviation is error and is presumptively
prejudicial error.

X. APPEALS

A. Points Relied Upon

1. The brief must contain the points relied on, each of which must:
a. Identify the trial court ruling or action that the appellant
challenges;
b. State concisely the legal reasons for the appellant’s claim of

reversible error; and

c. Explain in summary fashion why, in the context of the case, those
legal reasons support the claim of reversible error.

2. Supporting Authorities
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The petitioner must, immediately, following each point relied on, include
a list of cases, not to exceed four, and the constitutional, statutory, and
regulatory provisions or other authority on which the petitioner principally
relies. It is no longer necessary to list all authorities or permissible to list
more than four cases. Failure to cite authorities in support of a point will
be deemed to be an abandonment of the issue. Similarly, failure to
develop the point in the appellant’s brief will be deemed an abandonment
of the issue. If an issue one of first impression and no authorities exist, the
appellant should state that fact.
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SIGNIFICANT MISSOURI LAW DISTINCTIONS
ESTATES

An individual has no right, constitutionally or otherwise, to transfer his or her estate at
death. Accordingly, all such “rights” are statutory, and there are probably no laws more unique
to each state than the laws governing wills and the transmission of property at an individual’s
death. Since 1975, however, state lawmakers have more frequently looked to the Uniform
Probate Code for guidance when revising statutes pertaining to wills and estates, including
Missouri when the probate code was entirely rewritten in 1980.

The Missouri probate code is set forth in Chapters 472, 473, 474 and 475 of the Revised
Statutes of Missouri. In addition, §461.300, RSMo, allowing recovery of nonprobate assets for
payment of claims and allowances, is deemed to be a part of the probate code.

L WILLS
A. Execution of Will
1. Missouri law differs from most other states by not requiring the following:

a. No requirement will be signed by testator at end, or at any other
particular place. Just “signed by the testator”. (§474.320)
Witnesses, on the other hand, must “subscribe” their names to the
will.

b. No requirement testator sign will in the presence of witnesses, nor
that witnesses sign in each other’s presence. Each witness must,
however, sign in presence of testator and testator must
advise/verify to witness that testator did sign.

c. No requirement will be dated.
d. No requirement will i]ave an attestation clause.
2. Missouri does have some variations with respect to execution of a will:
a. Testator must request witnesses to witness will. This request may

be inferred from facts and circumstances.

b. Witnesses must be aware document is a will (“publication™). This,
too, may be inferred.
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B. Presentment (§473.050)

1. If a will is “presented” within the time limits set forth in §473.050.3, then
the will may be admitted and an administration of the estate had at any
time thereafter. (§473.050.4)

2. The term “presented” means delivery of the will to the appropriate probate
division together with an appropriate document seeking admission of the
will within the time limits set forth in §473.050.3. (§473.050.2)

11. INTESTATE SUCCESSION (§474.010)

The primary distinction between Missouri and most other states is the length to which the
statute goes to avoid an escheat. If the decedent has no spouse or descendants, then estate to
ancestors (without limit) or their descendants if related in the ninth degree. If that does not work,
then to heirs of predeceased spouse(s), in the same manner.

III.  PROBATE PROCEDURAL RULES
A. Civil Rules Not Applicable — Mostly

1. Only 11 of the Rules of Civil Procedure are specifically applicable to
proceedings in the probate division. (Rule 41.01(b))

2. In addition, the civil rules do not apply in an “adversary probate
proceeding,” unless:

a. The probate code does rot contain a “provision prescribing
practice, procedure or pleading applicable” (§472.141.1(1)); or

b. The court on its own motion or motion of an interested party orders
the civil rules to apply. If such an order is made, it must specify
the applicable rules (§472.141.1(2)); or

c. A probate code provision specifically makes the civil rules
applicable (§472.141.1(1)).

B. Adversary Probate Proceeding
1. This is a defined term. §472.140.2.

2. In addition, the probate division judge may determine a probate
proceeding is an adversary proceeding. Id.
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IV.  NONPROBATE TRANSFERS - RECOVERY

Missouri “invented” the nonprobate transfer law and still has the most comprehensive
statutory provisions on the matter. One of the unique Missouri law provision is the recovery
statute, §461.300, which is treated as a part of the probate code.

A.

C.

When Recovery Available

L.

The purpose of the recovery statute is to provide funds for payment of
specified debts and obligations of a decedent when the probate estate is
insufficient.

The debts and obligations for payment of which recovery may be had are:
a. Statutory allowances (§§474.250, 474.260 and 474.290);
b. Claims remaining unpaid; and

c. Expenses of administration, although recovery is not allowed if the
deficiency is solely attributable to such expenses. (§461.300.1)

Recoverable Transfers

1.

Transfers made pursuant to the provisions of the nonprobate transfer law
(§§461.003-461.081) may be recovered.

Also recoverable are “any other transfer of a decedent’s property other
than from the administration of the decedent’s probate estate™:

a. If the property would have been available to satisfy a debt of the
decedent immediately prior to decedent’s death; and

b. Only to the extent of the decedent’s contribution to the value of the
property. (§461.300.10(4))

Procedure

1.

The personal representative has the first right to initiate a recovery action
(“accounting”). (§461.300.2)

A “qualified claimant” (§461.300.10(3)) may force initiation of the action
by making a “written demand” upon the personal representative to initiate
recovery proceedings. If the personal representative does not do so within
30 days after receipt of the written demand, then any qualified claimant
may begin proceeding. (§461.300.2)
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A recovery action must be commenced within 18 months after the
decedent’s date of death. Id. This period may be shortened, however, to
16 months, ¢.g., if written demand is not received by personal
representative until the last day of the 16™ month, the next month is a 30
day month, and the personal representative does not commence action,
then time will expire before a qualified claimant can initiate proceedings.

D. Parties, Contribution

1.

It is not necessary to name all nonprobate transferees as parties — one is
sufficient. Filing of the accounting petition “freezes” all recoverable
transfers, and later discovered transferees can be joined. (§461.300.4)

Each transferee joined as a party is liable for a prorata share of the value
of the property received by that transferee to provide for payment of the
shortfall of estate assets. (§461.300.1) NOTE: Recovery of the
transferred asset itself is not necessary, nor contemplated, as the transferee
is liable for “value” of transferred property. Id.

E. Personal Representative — Extended Liability

1.

If demand is made upon the personal representative to initiate recovery
proceeding and he or she does not, then the personal representative must
provide full information on all recoverable transfers known to him or her.
(§461.300.2)

If the personal representative does not provide full information, then the

18 month period for bringing an action is tolled with respect to transfers
made to the personal representative. (§461.300.4)
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IL.

HIER

SIGNIFICANT MISSOURI LAW DISTINCTIONS
EVIDENCE

MISSOURI EVIDENCE

Missouri is one of only twelve states that have not adopted a variation of the Uniform
Rules of Evidence. Many of the fundamental precepts of evidence in Missouri, such as
Missouri’s hearsay rule and most of the hearsay exceptions, are matters of common law.
In addition, constitutional provisions, statutes, and Supreme Court Rules address, either
expressly or indirectly, evidence issues. Rules promulgated in accordance with the
Supreme Court of Missouri’s authority to prescribe practice and procedure in the courts
supersede statutory provisions inconsistent with the rules. Mo. Const. Art., § 5; Rule
41.02

AUTHENTICATION REQUIREMENTS FOR WRITTEN RECORDS

Admission of Business Record Based on Custodian of Records Affidavit.

Any record or copies of records reproduced in the ordinary course of business shall be
admissible as a business record, subject to procedural and substantive objections, in any
court in Missouri upon an affidavit of a qualified custodian stating that the records were

kept in the ordinary course of business as explained in RSMo § 490.680.

EVIDENCE REGARDING THE VALUE OF MEDICAL TREATMENT

- RSMo 490.715

With respect to evidence regarding the “value of medical treatment,” §490.715(2) creates
“a rebuttable presumption that the dollar amount necessary to satisfy the financial
obligation to the health care provider represents the value of the medical treatment
rendered.” However, upon motion of the party, the value of treatment rendered may be
determined by the court outside the hearing of the jury based on additional evidence.

OPINION TESTIMONY BY EXPERT WITNESS

RSMo 490.065

The statute governs the admissibility of expert testimony in civil cases. If scientific,
technical or other specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified by knowledge, skill,
experience, training or education may testify thereto in the form of an opinion or
otherwise.

SPECIAL RULES FOR CERTAIN CATEGORIES OF WITNESSES PURSUANT TO
CHAPTER 491

25



Rape Shield Statute — RSMo § 491,015

In prosecutions related to sexual conduct, opinion and reputation evidence of the
complaining witness' prior sexual conduct is inadmissible except where such
specific instances are:

(1)} Evidence of the sexual conduct of the complaining witness with the defendant
to prove consent where consent is a defense to the alleged crime and the evidence
is reasonably contemporaneous with the date of the alleged crime; or

(2) Evidence of specific instances of sexual activity showing alternative source or
origin of semen, pregnancy or disease;

(3) Evidence of immediate surrounding circumstances of the alleged crime; or

(4) Evidence relating to the previous chastity of the complaining witness in cases,
where, by statute, previously chaste character is required to be proved by the
prosecution.

Child Victim Witness Protection — RSMo § 491.680

1.

In any criminal prosecution under Chapters 565, 566 or 568 involving an
alleged child victim, upon motion of the prosecuting attorney, the Court
may order that an in-camera videotaped deposition of the testimony of the
alleged child victim be made for use as substantive evidence at
preliminary hearings and at trial.

The court may also exclude the defendant from the videotape deposition
proceedings in which the child is to testify. Where any such order of
exclusion is entered, the child shall not be excused as a witness until the
defendant has had a reasonable opportunity to review the videotape
deposition in private with his counsel and to consult with his counsel; and
until his counsel has been afforded the opportunity to cross-examine the
child following such review and consultation.

The attorney for the defendant shall have at least two opportunities to

cross-examine the deposed alleged child victim: once prior to the
preliminary hearing and at least one additional time prior to the trial.
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C. Admissibility of Criminal Convictions for Impeachment Purposes — RSMo
491.050

Any person who has been convicted of a crime is, notwithstanding, a competent
witness; however, any prior criminal convictions may be proved to affect his
credibility in a civil or criminal case and, further, any prior pleas of guilty, pleas
of nolo contendere, and findings of guilty may be proved to affect his credibility
in a criminal case. Such proof may be either by the record or by his own cross-
examination, upon which he must answer any question relevant to that inquiry,
and the party cross-examining shall not be concluded by his answer.

DEPOSITION TESTIMONY AS EVIDENCE

Depositions May Be Used at Trial for Any Purpose.

Any part of a deposition that is admissible under the rules of evidence applied as though
the deponent were testifying in court may be used against any party who was present or

represented at the taking of the deposition or who had proper notice thereof. Depositions
may be used in court for any purpose.
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SIGNIFICANT MISSOURI LAW DISTINCTIONS
FAMILY LAW

Missouri family law is an area primarily established by statutes contained in Chapters
451-455 of the revised statutes. This covers requirements for marriage, dissolution of marriage,
adoption, enforcement of child support orders and adult abuse. There are also court decisions
interpreting these statutes, mostly regarding issues of property division and maintenance in a
dissolution action.

L. Marriage - Chapter 451 RSMo
A. Prohibited marriages

1. Marriages between (1) ascendants and descendants; (2) brothers and
sisters; (3) nieces, nephews, aunts, and uncles; (4) first cousins are
prohibited. Section 451.020.

2. Marriages involving a person who lacks mental capacity to enter into a
marriage contract is prohibited. Section 451.020,

3. Same sex marriages are prohibited and are not recognized even if lawfully
contracted in another state. Section 451.022.

4. A person under the age of 18 must have parental consent and under 15
must have court approval. Section 451.090.

B. Void/Voidable distinction

A void marriage is one prohibited by statute and cannot be ratified. A voidable marriage
can be ratified. A voidable marriage is one that is valid until one of the parties establishes
grounds for annulment in a proceeding for declaration of invalidity of marriage.

IL. Dissolution of Marriages - Chapter 452 RSMo
A Institution of Action

L. Section 452.310 sets forth what must be contained in a petition for
dissolution of marriage. The petition must be verified.

2. The petition is not “filed” unless summons is issued or respondent files a
notarized entry of appearance or an attorney files an entry of appearance.
Thus, do not send the clerk the petition and ask to “hold” summons.
Section 452.311.

3. The standard for granting a dissolution is that the marriage is irretrievably
broken and there is no likelihood the marriage can be preserved. Section
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452.305. Grounds need not be proven unless the spouse denies the
marriage is irretrievably broken, then the petitioner must prove statutory
grounds. Section 452.320.

4. Venue is proper where either the petitioner or the respondent resides.
Section 452.300.
5. There is a jurisdictional residency requirement that either spouse be a

Missouri resident for more than 90 days preceding the filing of the
petition. Section 452.305.

6. There is a waiting period of 30 days after the filing of the petition before a
dissolution can be granted. Section 452.305.

B. Property Issues

1. Separation agreements are authorized if the Court finds the agreement is
not unconscionable and the terms are binding on the Court except for child
custody, support, and visitation issues. Section 452.325.

2. Property is classified as marital property or non-marital property. The
statute defines non-marital property, which is generally property acquired
before marriage or acquired during marriage as a gift or inheritance.
Section 452.330.

3. Marital property is divided based upon statutory factors set forth in
Section 452.330, including the conduct of the parties during the marriage.
Non-marital property can be transmuted to marital property.

4. The Court is required to divide all property and all debts of the marriage.
Case law gives the trial judge fairly broad discretion in dividing the
property.
C. Maintenance

A party may be granted maintenance provided they lack sufficient property, including
marital property, to provide for their reasonable needs and are unable to support themselves
through proper employment. The statute, § 452.335 RSMo, sets forth the factors which the
Court may consider in determining the amount and duration of maintenance. A. maintenance
order may be modifiable or non-modifiable. Case law gives the trial judge broad discretion in
awarding maintenance.

D. Child Custody
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Custody of children is determined upon the best interests of the child.
Custody under § 452.375 RSMo means “joint legal custody,” “sole legal
custody,” “joint physical custody™ or “sole physical custody.” It is public
policy of the state as set forth in the statute to see that both parents get

frequent, continuing, and meaningful contact with the children.
The statute sets forth the factors the Court can consider in custody awards.

Each parent, individually or jointly, must submit a parenting plan covering
a variety of custody and visitation issues specified in § 452.310.

Child custody orders may be modified on a showing of a substantial and
continuing change of circumstances such that the arrangements are no
longer in the child’s best interest.

Either parent seeking to relocate outside of the state must have the consent
of the other spouse or seck prior approval of the Court.
§ 452.377 RSMo.

Several counties have standard visitation plans that the Court usually
follows where the parties do not agree.

E. Child Support

The factors the Court can consider in ordering child support are set forth in Section
452.340. The presumed amount of child support is determined by Supreme Court Rule 88.01.

1.

The amount of child support is determined using “Form 14,” which is
based on the parties” gross income and a chart per Supreme Court Rule 88,
The parties must submit a Form 14. The Court is required to follow the
Form 14 amount unless the Court specifically finds after consideration of
all relevant factors, the amount is unjust or inappropriate.

In determining the child support amount under Form 14, a Court can
impute income to a spouse who is voluntarily under-employed.

The Court is required to make an order as to which parent provides health
insurance for the child and the amount of that health insurance is

considered in Form 14.

Under Form 14, the amount of child support can be reduced by a small
percentage based on the amount of visitation.

Child support ends when the child reaches 18, unless the child is a full-
time student and then support continues to age 21. There are specific
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requirements that must be followed for the child support to continue while
the child is in college. Section 452.340.

HI.  Enforcement of Child Support - Chapter 454

By statute, the Missouri Division of Family Services is authorized to enforce child
support actions. The division may file an action against a punitive father to establish paternity
and set a child support amount. In addition to the usual mechanisms to enforce money
judgments, the agency has added powers to lien certain property, lawsuits, and workers’
compensation claims. Section 454.514-454, 519. The agency also has the power to suspend the
obligor’s driver’s license.

IV.  Adult Abuse - Chapter 455
A, Chapter 455 may order a protection to prevent harassment and abuse. An ex parte
order of protection may be obtained by filing of a petition meeting the statutory

requirements.

1. Abuse involves more than physical contact or the threat of it. It includes
forms of harassment and stalking. Section 455.010.

2. The Court is required to hold a hearing 15 days after the petition is filed
and may continue the order of protection from 180 days to 1 year. Section
455.040.

3. Orders of protection may include temporary orders of child custody.
Section 455.045,
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SIGNIFICANT MISSOURI LAW DISTINCTIONS
MISSOURI ADMINISTRATIVE LAW

Missouri Administrative Procedure Act — Chapter 536

A. Applicability to state agencies (exclusions)

1. MAPA is generally applicable to Missouri state agencies (eg. Department
of Social Services, Gaming Commission, etc.).

2. A few specialized agencies, such as the Workers’ Compensation Board,
are exempt from MAPA because they are already covered by detailed
procedures.

B. Applicability to local government agencies

1.

MAPA may also apply to local government agencies, including those that
get their authority from a city, county, or other local government (eg. city
police department, school board, etc.).

C. “Agency”

1. MAPA defines an agency as any administrative office or body [with
the authority to] make rules or adjudicate contested cases (Mo. Rev. Stat.
§ 536.010(1)).
2. MAPA Excludes any traditional branch of government (eg. courts,
legislature, governor).
II. Obtaining Information

A. Discovery Rules (Mo. Rev. Stat. §§ 536.073(1), 536.077)

1.

Agency subpoena power

(a) Board subpoena power for investigatory purposes is generally
authorized by the agency’s enabling statute.

Power to issue discovery rules (Mo. Rev. Stat. § 536.073.2)

(a) MAPA gives agencies created by the constitution or state statute
power to issue rules permitting any form of discovery allowed in a
civil action.

(b)  Anagency discovery order that: (i) requires a physical or mental
examination; (ii} authorizes examination of real estate without
consent of the owner; or (iii) imposes contempt sanctions may not
be enforced except by order of the circuit court after notice and
hearing.
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Administrative Searches

L.

Investigation must be authorized by law, which requires not only statutory
authority, but also compliance with constitutional protections. All criminal law
warrant exceptions are recognized as exceptions for administrative searches. A
warrant is not required to search intensively regulated businesses.

Sunshine Law (Mo. Rev. Stat. § 610.011.2)

1.

Public governmental body

(a) This applies to all legislative or administrative bodies of the state and its
political subdivisions, along with all departments, divisions, and
functional units of those governments, the governing boards of all state-
funded colleges and universities, and committees under the direction of
such entities.

(b)  Italso includes quasi-public governmental bodies whose primary purpose
is to catry out activities for governmental bodies or to perform certain
public functions.

Open meetings (Mo. Rev. Stat. § 610.022.3)

(a) Unless closure is specifically authorized, all meetings are required to be
open to the public.

Notice of meetings (Mo. Rev. Stat. § 610.020)

(a) Any meeting at which any public business is discussed or decided must be
subject to reasonable advance notice of the time, date, place, and tentative
agenda.

Open records (Mo. Rev. Stat. § 610.024(1))

(a) Any public records retained by a public governmental body are to be open
to the public for inspection, unless the record is specifically exempted
from disclosure.

Closed meetings and records (Mo. Rev. Stat. § 610.021)
(a) The Sunshine Law contains a number of subject matter-based

discretionary exceptions to its general rule of broad public access, which
permit closure of applicable records and meetings.
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II.  Administrative Hearing

A. Right to hearing

1. Contested case (Mo. Rev. Stat. § 536.010(4))

(a)

(b)

(c)

A contested case is one in which a proceeding before an agency in
which legal rights, duties, or privileges of specific parties is
required by law to be determined after a trial-type hearing. The
law mandating the hearing may be a

statute, procedural due process, or the agency’s own rules.

Procedural due process—a party is entitled to a hearing as a matter
of constitutional due process when:

. The agency action will be based on disputed,
material adjudicative facts, not legislative facts;

. The action may adversely affect an individual’s liberty or
property interests (Goldberg v. Kelly, 397 U.S. 254 (1970)).
Examples include:

¢ Driver’s license revocation (Bell v. Burson, 402 U.S. 535
(1971)).

¢ Parole revocation (Morrissey v. Brewer, 408 U.S. 471
(1972)).

e Loss of teacher tenure (Perry v. Sindermann, 408 U.S. 593
(1972)).

e Suspension from public school (Goss v. Lopez, 419 U.S.
565 (1975)).

e Social security disability payment termination (Mathews v.
Eldridge, 424 1.8, 319 (1976)).

Trial-type hearing

. The maximum hearing that due process may require. Much
like a judicial trial without a jury, usually with notice, some
discovery, right of counsel, oral hearing, confrontation, cross-
¢xamination, right to present evidence and make argument,
impartial tribunal, decision on the record, written findings of fact
and conclusions of law, and judicial review.
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(d) Balancing test

. In determining the constitutional requirements as to the
nature and timing of a hearing, the courts generally balance three
factors: (i) the private interest that will be affected by the official
action; (ii) the risk of an erroneous deprivation of such interest
through the procedures used; and (iii) the government’s interest,
including the fiscal and administrative burdens that a particular
procedural requirement would entail.

(e) Timing

o When immediate adverse affects may result from the
governmental action, the issue is whether the parties affected are
entitled to a hearing before the government can act or whether a
hearing after the action is sufficient.

B. Hearing Procedures
L. Commencing the contested case (Mo. Rev. Stat. § 536.063(1)

(a)  Any individual or agency seeking agency action or an agency
decision may institute a proceeding.

2. Notice (Mo. Rev. Stat. § 536.067)

(a) Parties and other interested persons are entitled to notice that a
contested case has been commenced and notice of the hearing.

3. Presentation of evidence (Mo. Rev. Stat. §§ 536.070(2), (3)

(a) Parties to administrative hearings have a right to present evidence
orally, to cross-examine opposing witnesses, and to rebut evidence
against them.

IV.  Judicial Review
B. Review of Contested Case
1. To file in court for direct review of an agency’s decision, the aggrieved
party must file a petition in circuit court within 30 days after delivery of
notice of the agency’s final decision.

2. Aggrieved party

(a) A party is aggrieved when an administrative decision prejudicially
affects his personal or property rights or interests.
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3, Petition for review in circuit court

(a) AHC Tax Decisions

. A plaintiff must file a petition in the court of appeals or the
supreme court within 30 days after mailing or delivery of a final
decision.

(b) Enforcement review

. A party {most often the agency) may seek judicial review to
enforce an agency order against a non-complying party.

B. Review of Non-contested case (Mo. Rev. Stat. § 536.150)

L. When an agency decision determining the legal rights, duties, or privileges
of any person is not subject to agency review, the MAPA provides that the
decision is reviewable by means of suit for injunction, certiorari,
mandamus, prohibition, or any other appropriate action.

C. Rulemaking

1. Judicial review of rules is available exclusively in the circuit court via an
action for declaratory judgment on the validity of any rule or threatened
application thereof.

D. Standing issues

1. Missouri taxpayer standing

(a) A Missouri taxpayer has standing to challenge allegedly illegal
action when the agency action: (i) involves a direct expenditure of
funds generated through taxation; (ii) results in an increased levy
of taxes; or (iii) results in a pecuniary loss.

E. Exhaustion of administrative remedies

No one is entitled to judicial relief for a supposed or threatened injury until the prescribed
administrative remedy has been exhausted. Farm Bureau Town & Country Ins. Co. v. Angoff,
909 S.W.2d 348 (Mo. Banc 1995); Mo. Rev. Stat. § 536.100.

F. Scope of review

1. Constilutional review
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(a)  For constitutional claims, the court will make its own independent
determination of whether a constitutional right was affected, and
will give no deference to the administrative agency.

Jurisdictional review

(a) For jurisdictional challenges, the court will make its own
independent determination regarding the statutory interpretation
issue of agency power, and will give some deference to the
administrative agency decision.

Procedural review

(a) For procedural challenges, the court will make its own independent
determination as to whether an agency has followed proper
procedure in its decision making, and will give little or no
deference to the agency decision.

Merits review

(a) Contested case
° Findings of fact — When reviewing agency findings of fact,
the court will use the substantial evidence test.

. Discretionary decisions — Other discretionary decisions are
subject to the abuse of discretion test.

(b)  Non-contested case

. The court uses a substituted judgment or de novo scope of
review in reviewing all non-contested cases. The court will make
its own determination and give the agency no deference.,

(©) Rulemaking

. When reviewing agency rulemaking, the court will use an
abuse of discretion scope of review, which affords significant
deference to the agency.

37



SIGNIFICANT MISSOURI LAW DISTINCTIONS

MISSOURI COURTS
Missouri Court System
1. Supreme Court
a. Composition--seven judges. Judges elect one member to serve as chief justice

every two years. (Generally sits en banc.
b. Jurisdiction--

i. Original--Supreme Court has original jurisdiction to determine remedial
writs, quo warrant, writs of prohibition and mandamus. Has original jurisdiction over matters
involving the discipline of attorneys, and contested statewide elections. Is permitted by its
supervisory authority over all Missouri courts to establish rules of practice.

ii. Appellate

a. The Supreme Court has exclusive appellate jurisdiction over cases
involving: (i) the validity of a treaty or statute of the United States; (ii) the validity of a Missouri
statute of provision of the Missouri constitution; (iii} the construction of the revue laws of the
State; (iv) the title to any state office; and (v) punishments imposing death.

b. The Supreme Court will hear appeals of cases first heard by the court
of appeals if an application for transfer to the Supreme Court filed by a party is sustained by
either the court of appeals or the Supreme Court.

¢. The Supreme Court must hear appeals of cases transferred to it by the
court of appeals where a dissenting judge certifies the opinion contrary to a previous opinion of
the supreme court or the court of appeals.

2. Appellate Courts

38



a. Composition--there are three districts of the Missouri Court of Appeals--the
Western, Eastern and Southern Districts. The Western District has 11 judges. The Eastern
District has 13 judges. The Southern District has 7 judges. Districts may sit en banc, but
typically sit in division panels of three judges.

b. Jurisdiction--the court of appeals may issue and determine original remedial
writs. General appellate jurisdiction extends to all appeals from the inferior courts within the
counties in each district, unless a matter is within the exclusive jurisdiction of the Supreme
Court.

3. Circuit Courts

a. Composition--the State of Missouri is divided into 45 judicial circuits, with each
circuit comprised of one county, or in some cases more than one contiguous county.

b. Jurisdiction--circuit courts have jurisdiction over all cases and matters, civil and
criminal.

i. Associate Circuit Judges--hear civil cases involving claims of less than
$25,000, and other cases as set by statute, such as unlawful detainer actions. May also hear any
case if so assigned by the presiding judge of the Circuit.

i, Circuit Judges--may hear all types of cases. Though some circuit courts
may be designated as "family court" or a "probate court,” these are not separate courts, but are
merely recognized divisions of the Circuit Court.

il. Commissioners--

4. Selection of Judges
a. Merit Selection--the "Non-Partisan Court Plan.” During the 1930s, the public

became increasingly dissatisfied with the increasing role of politics in judicial selection and
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judicial decision-making. Judges were plagued by outside influences due to the political aspects
of the election process, and dockets were congested due to time the judges spent campaigning.

In November 1940, voters amended the Missouri constitution by adopting the
"Nonpartisan Selection of Judges Court Plan," which was placed on the ballot by initiative
petition. The adoption of the plan by initiative referendum resulted from a public backlash
against the widespread abuses of the judicial system by the "Boss Tom" Pendergast political
machine in Kansas City and by the political control exhibited by ward bosses in St. Louis.

The Missouri nonpartisan court plan, commonly called the Missouri Plan, since has
served as a national model for the selection of judges and has been adopted in more than 30 other
states.

The nonpartisan plan provides for the selection of judges based on merit rather than on
political affiliation. Initially, the nonpartisan plan applied to judges of the Supreme Court; the
court of appeals; the circuit, criminal corrections and probate courts of St. Louis city; and the
circuit and probate courts of Jackson County. In 1970, voters extended the nonpartisan plan to _
Jjudges in St. Louis County, and three years later, voters extended the nonpartisan plan to judges
in Clay and Platte counties. These changes are reflected in the Missouri Constitution, as
amended in 1976. (Sections 25(a)-(g) of Article V of the Missouri Constitution).

The Kansas City Charter extends the nonpartisan selection plan to Kansas City municipal
court judges as well. Under the constitution, other judicial circuits may adopt the plan upon
approval by a majority of voters in the circuit. Most recently, in November 2008, Greene

County voted to extend the nonpartisan plan to its judges.
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Under the Missouri Nonpartisan Court Plan, a nonpartisan judicial commission reviews
applications, interviews candidates and selects a judicial panel. For the Supreme Court and
Court of Appeals, the Appellate Judicial Commission makes the selection. It is composed of
three Iawyers elected by the lawyers of The Missouri Bar (the organization of all lawyers
licensed in this state), three citizens selected by the governor, and the chief justice, who serves as
chair. Each of the geographic districts of the Court of Appeals must be represented by one
lawyer and one citizen member on the Appeliate Judicial Commission.

Each of the circuit courts in Clay, Greene, Jackson, Platte and St. Louis counties and St.
Louis city has its own circuit judicial commission. These commissions are composed of the
chief judge of the court of appeals district in which the circuit is located, plus two lawyers
elected by the bar and two citizens selected by the governor. All of the lawyers and citizens
must live within the circuit for which they serve the judicial commission.

Regardless of the commission handling the applications, the constitutional process of
filling a judicial vacancy is the same. With any vacancy, the appropriate commission reviews
applications of lawyers who wish to join the court and interviews the applicants. [t then submits
the names of three qualified candidates — called the “panel” of candidates — to the Missouri
governor.

Normally, the governor will interview the three candidates and review their backgrounds
before selecting one for the vacancy. If the governor does not appoint one of the three panelists
within 60 days of submission, the commission selects one of the three panelists to fill the
vacancy.

The nonpartisan plan also gives the voters a chance to have a say in the retention of

Judges selected under the plan. Once a judge has served in office for at least one year, that judge
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must stand for a retention election at the next general election. The judge's name is placed on a
separate judicial ballot, without political party designation, and voters decide whether to retain
the judge based on his or her judicial record. A judge must receive a majority of votes to be
retained for a full term of office. The purpose of this vote is to provide another accountability
mechanism of the nonpartisan plan to ensure quality judges. If a judge retires or resigns during
or at the end of his or her term, a vacancy is created, which will be filled under the Missouri
Nonpartisan Court Plan as described above.

To inform voters about the performance of nonpartisan judges, judicial performance
evaluation committees, made up of both lawyers and non-lawyers, evaluate objective criteria
including decisions written by judges on the retention ballot as well as surveys completed by
lawyers and jurors who have direct and personal knowledge of the judges. The judges are rated
according to judicial performance standards, including whether they: administer justice
impartially and uniformly; make decisions based on competent legal analysis and proper
application of the law; issue rulings and decisions that can be understood clearly; effectively and
efficiently manage their courtrooms and the administrative duties of their office, including
whether they issue decisions promptly; and act ethically and with dignity, integrity and patience.
The results of these judicial performance evaluations then are distributed to the public via the
media, the League of Women Voters and the Internet.

The success of the plan in selecting qualified judges is evident from the fact that, since its
adoption, the public has not voted any appellate judge out of office, and only two circuit judges
have been voted out of office. Judge Marion D. Waltner of Jackson County was voted out in
1942. The other, Judge John R. Hutcherson of Clay County, was voted out in 1992 after

receiving failing reviews from lawyers in the judicial evaluation survey.

42



b. Elections In Circuits that have not adopted the Non-Partisan Court Plan, circuit

judges are elected to fill available seats.
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SIGNIFICANT MISSOURI LAW DISTINCTIONS
REAL PROPERTY

Unlike many areas of the law, the laws governing real property, at least in common law

Jjurisdictions, tend to be uniform to a great degree. This results from the common law states all
having initially adopted the same provisions of English law as a starting point. Accordingly,
there are only a few areas of real property law which are unique to Missouri,

The statutory provisions governing real property in Missouri are set forth in Chapters

441-448 of the Revised Statutes of Missouri.

L

TENANCY BY THE ENTIRETY (“T/E™)

A. Creation

I. There is currently no statutory provision defining a T/E or the method to
create such a tenancy.

2. A true T/E can only exist between a husband and wife. Note, however,
there is case law which states that multiple trustees of a trust hold title by the entirety.

3. A conveyance to a man and woman in fact married to each other creates a
tenancy by the entirety, even if the deed fails to state the two are husband and wife. It is
not necessary the deed recite “as tenants by the entirety,” nor to recite the tenancy
includes a right of survivorship.

4. A conveyance of property owned by husband or wife, or by husband and
wife other than as a T/E, made by husband and wife directly to themselves as husband
and wife effectively creates a T/E. (§442.025, RSMo)

5. The four unities must be observed, that is:
a. Unity of title — the estate is created by one instrument;
b. Unity of interest — the interests of husband and wife must be of the

same duration;

c. Unity of time — the interests of husband and wife must vest at the
same time; and

d. Unity of possession.
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6. Recitations in the deed that negate a T/E, e.g., to husband and wife, as
tenants in common and not as tenants by the entirety, are effective.

7. Personal property may be held by husband and wife in a T/E.

B. Encumbrance

1. Neither spouse alone can convey any interest in entireties property. By
parity of reasoning, no creditor of one spouse can reach T/E property to satisfy the
separate debt of one spouse, with two limited exceptions: The IRS and the bankruptcy
court in certain instances treat T/E as though it was a joint tenancy, thereby allowing, in
limited circumstances, one-half to be taken for tax or creditor claims of one spouse.

2, Involuntary partition is not applicable to T/E property.
C. Severance
1. A T/E may be severed by joint action of husband and wite, e.g., a deed
executed by husband and wife to themselves creating a tenancy in common.
2. A T/E is severed, or terminated:
a. Upon the death of one spouse;
b. Upon divorce, with a resulting tenancy in common; and
c. Upon execution by a creditor of both husband and wife.

. DEED OF TRUST (“D/T”)

Although a mortgage is allowable under Missouri law, in almost every instance a D/T is
utilized because it is simpler and, if there is a default, a less expensive procedure than foreclosure
under a mortgage.

A. Form
1. There are three parties to a deed of trust:

a. Debtor - the person or persons borrowing funds, whose real
property serves as security for payment of the loan.

b. Trustee — the person holding legal title to the real property on
behalf of the lender.
c. Beneficiary — the lender of funds.
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1.

2. If the Beneficiary sells or otherwise transfers the note secured by the D/T,
then in addition to assignment of the note, an assignment should be recorded to show, of
record, the new holder of the D/T.

3. If the note is paid in full, a deed of release must be recorded to release the
property from the lien of the debt. (§443.060, RSMo) Failure to file the release within
15 days after satisfaction of the debt can result in a penalty equal to 10% of the debt.
(§443.130, RSMo)

B. Foreclosure

|3 In the event of default, the “Beneficiary” instructs the “Trustee” to sell the
real property to provide funds for payment of the debt balance plus the costs of
foreclosure. Any excess funds derived from the sale are payable to the Debtor.

2. As with a mortgage, there are notice requirements, both personal and by
publication, which must be observed. (§§443.310-.370)

C. Death of Debtor

I. If the Debtor dies before payment of the debt in full, foreclosure is not
allowed until 6 months after the Debtor’s date of death. (§443.300, RSMo) This does
not apply with respect to tenancy by the entirety property with respect to which both
husband and wife are obligated, as the “Debtor,” now the surviving spouse, is the sole
owner.

2. The Beneficiary creditor may also file a claim in the Debtor’s probate
estate for the balance due.

THE RULE AGAINST PERPETUITIES AND RELATED RULES

The Rule Against Perpetuities and two related rules, the Rule Against Unreasonable

Restraints on Alienation and the Rule Against Accumulations, historically have most often arisen
in cases involving real property. These rules, however, apply to all types of property, both real
and personal, and frequently are encountered in trust situations.

A, The Rule Against Perpetuities (“RAP”)
1. A recent Missouri case has stated the RAP as follows:

“The Rule Against Perpetuities prohibits the granting of an estate which will not
necessarily vest within a time limited by a life or lives in being and 21 years thereafter,
fogether with the pertod of gestation necessary to cover cases of posthumous birth.” Cole
v. Pefers, 3 5.W.3d 846, 851 (Mo.App. W.D. 1999).
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2. Court decisions focus on the possibility factor, and disqualify a restricted
property transfer if there is the remotest possibility the interest will not vest within the
time constraints of the RAP,

3. NOTE: The RAP is concerned with vesting of title, not necessarily the
actual transfer of the property title.

4, Missouri law (§442.555, RSMo) has slightly modified the RAP in regard
to real property. The statute allows reformation by court action of a document otherwise
violative of the RAP if “reformation would more closely approximate the primary

purpose or scheme.” This allows changing the terms of the document to eliminate
violation of the RAP.

B. The Rule Against Unreasonable Restraints of Alienation (“RARA™)

1. While the RAP is concerned with vesting of title, the RARA is concerned
with suspension of the ability to transfer title, e.g., sell the real property.

2. The time limit for a restraint on alienation is the same as that for the RAP,
as set forth above.

C. The Rule Against Accumulations (“RAA”)

1. The RAA is concerned with accumulations of income, or conversely with
avoiding distribution of income to beneficiaries of the property.

2. The time limit on the ability to retain, or accumulate, income is the same
as that for the RAP, set forth above.

NOTA BENE: The RAP, the RARA and the RAA apply to all non-trust situations.
These Rules do not apply to employee pension plans (§§456.011-.014, RSMo) nor, more
importantly, to trusts, which are governed by §456.025, RSMo. See the Trust Law
outline for a discussion of the statute applicable to trusts.
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SIGNIFICANT MISSOURI LAW DISTINCTIONS
TORTS

1. Venue

A. Venue is determined as of the date that plaintiff is first injured.
[Mo. Rev. Stat. §508.010.9]

1. First Injury — First Injury is defined as the location where the trauma or
exposure occurred, rather than where the symptoms are first manifested.
fMo. Rev. Stat. §508.010.14]

2. For actions accruing in Missouri — proper venue is the county in which the
action accrued. [Mo. Rev. Stat. §508.010.4]

3. For actions accruing outside of Missouri:

a. Individual Defendant — venue is proper where the individual
defendant resides, or if plaintiff was a Missouri resident at the time
s’he was first injured, the county that was plaintiff’s principal
resident. [Mo. Rev. Stat. §508.010.5(2)]

b. Corporate Defendant — the county where the corporation’s
registered agent is located or the county of plaintiff’s principal
resident, if plaintiff resided in Missouri on the date of first injury.
[Mo. Rev. Stat. §508.010.5(1)]

c. Multiple Defendants — in any county in which an individual
defendant resides or a defendant corporation’s registered agent
resides.

IL Punitive Damages

A. Discovery — Discovery is only permitted after the trial court makes a finding that
it is “more likely than not” that plaintiff can present a submissible punitive
damages case. [Mo. Rev. Stat. §510.263.8]

B. Limits or Caps — Punitive damages are limited to $500,000 or five times the net
amount of the judgment rendered against the defendant, whichever is greater.

[Mo. Rev. Stat. §510.265.1(1)-(2)]

II.  Vicarious Liability

A, Parental Liability for Child(ren)

1. Parents or guardians of any unemancipated minor, under the age of
eighteen, are statutorily liable for up to $2,000 in damages if the child:
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B.

Purposefully “marks upon, defaces or in any way damages
property.” [Mo. Rev. Stat. §537.045.1].

Purposefully causes personal injury to any individual. [Mo. Rev.
Stat. §537.045.2]

A judge may order the parent, or guardian and/or minor to work for the
owner of the property damaged or the person injured in lieu of payment.
[Mo. Rev. Stat. §537.045.3]

Bar Owner or Tavernkepper Liability

1.

2.

Missouri’s dramshop statute provides that a cause of action may be
brought by or on behalf of any person who has suffered personal injury or
death against a liquor licensee when it can be proven by clear and
convincing evidence that the seller knew or should have know:

a.

That intoxicating liquor was served to a person under the age of 21
years old; or

That intoxicating liquor was served to a “visibly intoxicated”
person. [Mo. Rev. Stat. §537.053.2]

“Visible intoxication” is defined as “significantly uncoordinated
physical action or significant physical disfunction.” [Mo. Rev. Stat.
§537.053.3]

An individual’s blood alcohol content is not prima facie evidence
of visible intoxication. [Mo. Rev. Stat. §537.053.3]

There is no social host liability.

Automobile Owner Liability for Driver — Missouri does not apply the “family

car” or “permissive use” doctrines to impose liability on an automobile owner for
the tortuous conduct of a driver.

IV.  Joint and Several Liability

A,

51% or Greater Liability -- If a defendant is found to bear 51% or more of

fault/liability, then the defendant is jointly and severally liable for the amount of
the judgment rendered against all defendants. [Mo. Rev. Stat. §537.067.1(1)]

Less than 51% Liability — If a defendant is found to be less than 51% at fault, the

defendant is responsible for the percentage of the judgment assessed against the
defendant, unless:
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C.

The other defendant was acting as an employee of the defendant; or

The defendant’s liability arises out of a duty created by the Federal
Employer’s Liability Act. [Mo. Rev. Stat. §537.067.1(2)]

Joint Liability does not apply to punitive damages. [Mo. Rev. Stat.
§537.067.2]

Governmental Tort Immunity — State Government & Public Entities

1.

As a general rule, the State of Missouri and other public entitics are
immune from tort liability.

However, sovereign immunity from tort claims is statutorily waived in
two instances:

In cases where injuries arise from the negligent operation of a
motor vehicle by a public employee within the course of his/her
employment. [Mo. Rev. Stat. §537.600.1(1)]

In cases where the injuries were caused by the dangerous condition
of a public entity’s property. [[Mo. Rev. Stat. §537.610.0(2)]

Liability of the State and/or public entities is capped and/or limited as
followed:

Liability in limited to $300,000 for any one person in a single
accident or occurrence.

Liability is limited to two million dollars for all claims arising out
of a single accident or occurrence.

These statutory limits on awards for liability are calculated and can
be increased or decreased on an annual basis by the Director of
Insurance. [Mo. Rev, Stat. §537.610.1(2)]

No award for tort damages against a public entity can include punitive or
exemplary damages. [Mo. Rev. Stat. §537.610.1(3)]

V. Negligence — Standard of Care

A.

Standard of Care for Medical Professionals — A national standard of care is

applied to medical professionals. However, some allowances are made for the
type of community (i.e. urban, rural, etc.) in which the medical professional
maintains his’her practice. [Gridley v. Johnson, 476 S.W.2d 475 (Mo. 1972)]
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Standard of Care Owed by Owners/Occupiers of Land — The duty of care owed by
the owners/occupiers of land is determined by whether the plaintiff is a trespasser,
licensse or invitee. [Penberthy v. Penberthy, 505 S.W.2d 122 (Mo.App. 1973)]

Violation of a Statute or Ordinace — Violation of an ordinance or statute is
negligence per se. [McKinney v. HMKG. & C., 123 SW.3d 274 (Mo.App
2003)]

VI. Comparative Fault

A,

Missouri is a pure comparative negligence or fault state. The fault of plaintiff will
reduce plaintiff’s damages, but will not completely bar recovery. The last clear
chance doctrine does not apply. [Gusfafson v. Benda, 661 S.W.2d 11 (Mo0.1983)
and Mo. Rev. Stat. §537.765]

VII. Medical Malpractice Claims

A,

Venue — In medical malpractice tort actions, the plaintiff is considered “injured’
only in the county where the plaintiff first received treatment by a defendant for
the medical condition at issue. [Mo. Rev. Stat. §538.232]

Affidavit of Merit [Mo. Rev. Stat. §538.225]

l. The submission of an Affidavit of Merit is required in all medical
malpractice action. The trial court is required to dismiss any medical
malpractice claim wherein a claimant fails to file an affidavit stating that
s/he has obtained a written opinion of a “legally qualified health care
provider” stating that the defendant failed to use “reasonable care™ and
thereby caused plaintiff’s claimed damages.

2. A “legally qualified health provider” is defined as a health care provider
ficensed in Missouri or any other state in the same profession as the
defendant and either actively practicing or within five years of retirement
from actively practicing substantially the same specialty as the defendant.
[Mo. Rev. Stat. §538.225.2]

3. A separate affidavit must be filed for each defendant named in the
Petition. {Mo. Rev. Stat. §538.225.3]

4. If plaintiff failed to timely file the Affidavit of Merit, upon motion of any
party, the Court must dismiss the action against plaintiff without prejudice.
[Mo. Rev. Stat, §538.225.6]

Benevolent Gestures — Statements, writings or other benevolent gestures
expressing sympathy made to either the person injured or that person’s family is
prohibited form being admitted into evidence. Only statements of fault can be
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admitted. [Mo. Rev. Stat. §538.229.1]

Statute of Limitations for Minors — Missouri law had been revised to state that
medical malpractice lawsuits filed on behalf of injured minors must be
commenced within two (2) years of the minor’s 18" birthday. [Mo. Rev. Stat.
§516.105]

Hard Cap or Limit on Non-Economic Damages — Non-economic damages are
capped at $350,000, regardless of the number of defendants. The cap applied to
individuals and entities that “provide, consult upon, refer, coordinate or arrange”
for health care services. The cap applies to claims for contribution as well, and
spousal claims for loss of consortium are considered the same as the plaintiff for
purposes of applying the cap. Similarly, all persons and entities asserting a
wrongful death claim are considered one plaintiff. [Mo. Rev. Stat. §538.210]

VIII. Products Liability

A.

Innocent “Seller in the Stream of Commerce” — Under Missouri’s “innocent
seller” statute, a seller of a defective product “whose liability is based solely on
his status as a seller in the stream of commerce may be dismissed from a products
liability” claim if another defendant, from whom total recovery may be had for
plaintiff’s claim, is properly before the court. [Mo. Rev. Stat. §537.762]

IX.  Wrongful Death Actions

A.

B.

Statute of Limitations

I. A wrongful death actions accrues on the day of the death of the person for
whose death suit can be instituted. [Gramlich v. Traviers Ins. Co., 640
S.W.2d 180 (Mo. Ct. App. E.D. 1982]

2. There is a three (3) year statue of limitations for all wrongful death claims.
[V.AM.S. §537.100]

3. V.AM.S. §537.100 applies to every wrongful death action. The statute of
limitations statute for the underlying tort does not apply.

Who May Sue

1. V.AM.S. §537.080 specifies or delineates who may sue in a wrongful
death action. The classes of plaintiffs are as follows:

a. Class One: The spouse or children, or the surviving lineal
descendants of any deceased children, whether the child is natural
or adopted, legitimate or illegitimate, or the father or mother of the
deceased, whether natural or adoptive.
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b. Class Two: [If there are no persons in Class One entitled to bring
the wrongful death action, then the brother or sister of the
deceased, or their descendants, who can establish his or her right to
those damages set forth in V.A.M.S. §537.090 because of the
death.

c. Class Three: If there are no persons in Class One or Two entitled
to bring the wrongful death actions, then a plaintiff ad litem may
file suit. The plaintiff ad litem shall be appointed by the court
having jurisdiction over the action.

Only one wrongful death action may be brought against a defendant for
the death of any one person.

A lower class member cannot file a wrongful death action if a higher class
member survives and can file suit. [State ex rel. Griffin v. Belt, 941
S.W.2d 570, 572 (Mo. Ct. App. W.D. 1997]

Where two or more may assert a cause of action for wrongful death, it is

not necessary for a plaintiff to join all other permissible plaintiffs as long
as the plaintiff has made a diligent effort to notify all parties with a cause
of action. V.AM.S. §537.095.1]

X. Prejudgment Interest & Demand Letters [Mo. Rev. Stat. §408.040]

A,

A plaintiff may receive prejudgment interest if s/he has made a demand for
payment of the claim or an offer of settlement of a claim to the party(ies) or their
representative(s) and to such party’s liability insurer if known to claimant, if the
amount of the judgment or order exceeds the demand for payment or offer of
settlement.

In order to qualify as a demand or offer, the demand must:

1.

2.

Be written;
Sent by certified mail;

Be accompanied by an affidavit of the claimant describing the damages,
including, the nature of the claim, the nature of any injuries claims and a
general computation of any category of damages sought by the claimant
with supporting documentation, if any is reasonable available;

For wrongful death, personal injury and bodily injury claims, “be

accompanied by a list of the names and addresses of medical providers
who have provided treatment to claimant or decedent for such injuries,

53



copies of all reasonably available damages for loss of wages or earnings,
and written authorizations sufficient to allow the party, its representative
and liability insurer if known to the claimant to obtain records form all
employers and medical providers;”

5. Reference §408.400; and

6. Remain open for at least 90 days.

If the demand or offer is not accepted, the claimant must file cause of action in the
circuit court within 120 days of the date the demand or offer was received, unless
the parties agree in writing to a longer period of time. [Mo. Rev. Stat. §408.040.2]
If the claimant fails to file a lawsuit within 120 days after the demand was

received by the respondent, then s/he cannot receive prejudgment interest. [Mo.
Rev. Stat. §408.040.2
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SIGNIFICANT MISSOURI LAW DISTINCTIONS
TRUST LAW

The primary source of Missouri law governing express trusts is the Missouri Uniform
Trust Code (“"MUTC™), §§456.1-101 to 456.11-1106, RSMo. Although the MUTC only became
effective on January 1, 2005, it nonetheless applies, with few exceptions, to all express trusts
“created before, on, or after January 1, 2005.” §456.11-1106, RSMo. For the most part, the
MUTC follows the Uniform Trust Code, but there are several significant variations and, in
addition, several statutes in place prior to enactment of the MUTC were retained because they
address specific matters not addressed by the MUTC.

L Retained Statutes {(§§456.001-456.590)
A. Life Insurance Trust (§456.003)

1. Designation of trust or trustee as beneficiary of life insurance creates valid
express trust even though beneficiary designation is revocable.

2. The trust agreement must be in writing and in existence “on the date of
death of the insured,” i.e., written trust agreement not required at time
beneficiary designation is made.

B. Employee Trusts (§§456.011-456.017)
1. Trust created as part of a stock bonus plan, nonpublic pension plan,
disability or death plan, profit-sharing plan or retirement plan is not

subject to rule against perpetuities.

2. The assets and income are not subject to assignment (spendthrift) and are

exempt from attachment or execution prior to payment to the employee.
(§456.014)

C. Addition to Trusts (§456.021)

1. Aliows transfer of property to the trust, by name. Common law required
transfer be made to trustee.

2. Trust need not be in existence, i.e., transfer may be to trust “to be
established.”
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D. The Rule Against Perpetuities and Related Rules (§456.025)

1.

NOTE: The rules discussed in this subsection apply to a “trust” as
defined in §456.025.4. The statute also contains a listing of trusts
specifically not included.

The Rule Against Perpetuities (“RAP™) (§456.025.1)

a.

Defined: “The Rule Against Perpetuities prohibits the granting of
an estate which will not necessarily vest within a time limited by a
life or lives in being and 21 years thereafter, together with the
period of gestation necessary to cover cases of posthumous birth.”
Cole v. Peteres, 3 S.W.3d 846, 851 (Mo.App. W.D. 1999).

The RAP does not apply to a “trust” if the trustee, or another
person delegated the power, has the power to sell the property, and
the power to sell is effective no later than the date the RAP would
have expired if it applied.

The Rule Against Unreasonable Restraints on Alienation (“RARA™)
(§456.025.1)

a.

b.

The RARA applies the same time limitation as the RAP.

As with the RAP, the RARA does not apply to a “trust” if the
trustee, or another person delegated the power, has the power to
sell the property and the power to sell is effective no later than the
date the RAP would have expired if it applied.

The Rule Against Accumulations (“RAA™) (§456.025.2)

The RAA applies the same time limit as the RAP.

The RAA does not apply to a “trust™ unless the terms “require”
income to be accumulated, i.e., no distributions to beneficiaries,
beyond the RAP time limitation.

Further, 1f the “trust” does require accumulations beyond the RAP
period, the “trust” is not void, but rather the trustee “shall”

nonetheless have the discretionary power to make distributions in
accordance with the settlor’s manifested intention for distribution.

The provisions of §456.025 apply to “trust” executed, amended or created
after January 28, 2001.
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NOTE BENE: The provisions of §456.025 apply only to trusts as defined in
§456.025.4. See the Real Property outline for a discussion of the RAP, the RARA

and the RAA statute and rules applicable in non-trust situations and to trusts no
governed by §456.025.

E. Registration of Trust (§§456.027-456.033)

1.

Allows trust to be registered in probate division of county where principal
place of administration is located. (§456.027) Such registration, if proper,
confers jurisdiction upon the court where registered, and upon
beneficiaries of the trust. (§456.033.1-.3)

Allows court to conduct proceedings involving the administration of the
trust; broad jurisdiction. (§456.033.4)

F. Variation of Trust Terms (§456.590.2)

1.

If all adult beneficiaries who are not disabled consent and the court finds a
proposed variation will benefit “the disabled, minor, unborn and
unascertained beneficiaries,” then the terms of the trust may be varied,
including termination. (§456.590.2)

Application to court for variance may be made by trustee or person
beneficially interested. (§456.590.4)

NOTE: This statute must be utilized if trust became irrevocable prior
to January 1, 2005, i.e., cannot proceed under provisions of MUTC for
trust modifications.

IL MUTC - VARIATIONS FROM UNIFORM TRUST CODE

A. General Provisions

I.

Definitions (§456.1-103) — Adds several definitions not in Uniform Trust
Code and alters other definitions to comport with other Missouri statutes.

Defanlt and Mandatory Rules (§456.1-105)

a. Authority of court to modify or terminate a trust may be
overridden by terms of the trust agreement. (§456.1-105.1(4))

b. Deletes “qualified beneficiary” as one to receive notice of
irrevocable trust being established, and changes age of notice from
25to 21. (§456.1-105.1(8)) Also adds provision allowing settlor
to designate a person to receive notices on behalf of others.
(§456.1-105.3) "
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c. Changes beneficiaries entitled to receive information upon request
from all beneficiaries to “qualified beneficiaries.” (§456.1-
105.1(9)

Allows principal place of administration to be changed, but requires the
place selected be appropriate to trust purposes, administration and interest
of beneficiaries. (§456.1-108.2)

Allows intervention of attorney general in administration of a charitable
trust if the trust is not for the benefit of a specified charity or charities.
(§456.1-110.2(1))

Requires court approval of agreement by beneficiaries to modify or
terminate trust; cannot be done by nonjudicial agreement. (§456.1-111.6)

Provides trust provisions in favor of spouse are of no effect if marriage
terminated or annulled. (§456.1-112)

Judicial Proceedings

I.

Restates provisions set forth in §456.033.4 regarding matters subject to
jurisdiction of court via registration (See 1. F., supra) and adds additional
matters. (§456.2-202)

Replaces venue rules with provisions similar to those set forth in repealed
§456.450. (§456.2-204)

Representation (§§456.3-301-456.3-305)

1.

Allows certain persons to represent, and bind, others, e.g., parent for
minor or unborn child, guardian for ward.

Court may appoint representative if it determines interest is not
represented or representation is inadequate.

Creation, Validity, Modification and Termination

L.

Requires trust involving “lands, tenements or hereditaments™ be in
writing. (§456.4-407) Deletes prior law provision requiring assignment
of a beneficiary’s interest in trust be in writing.

Replaces Uniform Trust Code provision for modifying or terminating
irrevocable trusts with two sections:
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a. Allows nonjudicial modification or termination if settlor and all

beneficiaries consent, even if contrary to a material purpose of
trust. (§456.4A-411)

b. Allows judicial modification or termination if alt adult, competent
beneficiaries consent and court determines non-consenting
beneficiary “will be adequately protected.” (§456.4B-411).
NOTE: This is successor to §436.590; see I.T. above.

E. Creditor’s Claims; Spendthrift and Discretionary Trusts (§456.5-501-456.5-507)

1.

Throughout, the Uniform Trust Code provisions have been modified to
carry forward various provisions of prior Missouri law established by and
under repealed §456.080.

Provides a beneficiary’s interest in a trust subject to trustee discretion is
not an interest in property or an enforceable right. (§456.5-504)

Allows publication of notice after settlor’s death to bar creditor claims
after 6 months. (§456.5-505.4)

F. Revocable Trusts

1.

Capacity required to create or amend trust, or add property to trust, is
same as that required to make will. (§456.6-601)

Unless trust terms expressly provide trust is irrevocable, it is revocable.
This reverses presumption under prior law, and is, therefore, only effective
for trust executed on or after January 1, 2005. (§456.6-602)

If trust provides a method for amending or revoking, method must be
“substantially” followed. If no method is provided, then any method,
including a will, which manifests clear and convincing evidence of intent
will suffice. (§456.6-602.3)

Trust contest is barred upon earlier of (i) 2 years after death, (ii) 6 months
after person is provided copy of trust and notice identifying trustee and
advising of 6 month limit, or (iii) upon expiration of will contest time, if
the will is pourover and copy of trust is filed in probate division within 90
days after death. (§456.6-604)
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Office of Trustee

1. If trustee ceases or fails to serve and no successor named, majority in
number of qualified beneficiaries may appoint successor. (§456.7-704.3)

2. Allows removal of trustee if level of services by trustee “substantially and
materially reduced.” (§456.7-706.2(4))

Duties and Powers of Trustee

1. Duty to protect trust property does not extend to tangible personal
property not in possession and control of trustee. (§456.8-809)

2. Trustee is required:

a. To provide copy of trust instrument to beneficiary upon request.
(§456.813.2(1))

b. To notify qualified beneficiaries of trustee’s name, address and
telephone number within 60 days after accepting trusteeship.
(§456.813.2(2))

c. To notify qualified beneficiaries of the trust’s existence (and
provide other specified information) within 60 days after trust
becomes irrevocable. {§456.813.2(3))

NOTE: §456.8-813 only applies to trusts which become irrevocable on or after
January 1, 2005. (§456.8-813.8)

3. Beneficiary who receives asset subject to confidentiality restriction is
bound by the restriction. (§456.8-813.7) See NOTE above.

Liability of Trustee and Rights

1. Breach of trust action is barred upon later of (i} 1 year after beneficiary
sent report disclosing potential problem and (ii) written notice of 1 year
time limit provided with respect to report.

2. If prior provision not applicable, then 5 years after earlier of (i} trustee
ceasing to serve, (ii) termination of beneficiary’s interest, or (iii)

termination of trust.

NOTA BENE: With the exceptions set forth in §456.1-105.2, the provisions of the
MUTC are default, i.e., only apply if not overridden by the trust instrument.
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SIGNIFICANT MISSOURI LAW DISTINCTIONS
CIVIL PROCEDURE

JURISDICTION OVER THE PERSON AND OVER THINGS

A. Personal Service on Individuals

Transient Jurisdiction — Personal jurisdiction may be secured by serving a
defendant with a summons within the territorial limits of Missouri.

Domicile — A state may assert personal jurisdiction over a defendant if the
defendant is domiciled in the state. Thus, Missouri can assert personal
jurisdiction over a domiciliary defendant even if that defendant is outside
the state at the time served.

Consent — Alternatively, jurisdiction could be executed pursuant to a
party’s consent, or by the making of a general appearance.

Implied or Inferred Consent — Because limitations on tetritorial presence,
states have attempted to infer consent to jurisdiction from certain acts of
the defendant within the state that have created a cause of action. For
example, under the Nonresidence Motorist Statute
[Mo.Ann.Stat.§506.210], use of the state’s highways is deemed consent to
personal jurisdiction over the defendant in actions arising out of such use
and to the appointment of the secretary of state as a nonresident’s agent
for accepting process in lawsuits that arise out of her use of the highways.

Note: These statutes have been upheld as consistent with due process, but
it is now recognized that the true basis of jurisdiction is not consent in
these cases but [undamental fairness.

B. Service on Corporations

1.

Missouri Corporations and Registered Foreign Corporations — Personal
Jurisdiction over domestic corporations and foreign corporations registered
to do business in Missouri is obtained by serving a copy of the summons
and petition on the registered agent or any other agent authorized or
required by law to receive service of process, or any officer or managing
or general agent of the corporation found anywhere in the state: or by
leaving the copies at any of the defendant’s business offices with the
person in charge there. [Rule 54.13].

a. Examples of “Agents”

The manager of a branch office and a general sales agent have
been held to be managing or general agents of corporations, so that
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leaving a copy of the summons with them constituted service on a
corporation.  The duties of these individuals indicate an
appreciation of the necessity of fransmitting important papers to
responsible officers.

b. Those Not Considered Agents

The following have been held not to be managing or general
agents: a watchman of mining property, a clerk-typist or
receptionist, and an insurance salesperson who maintained an
office in her residence but lacked authority to issue or sign policies
for the insurer and was paid on a commission basis.

C. Service on Partnerships — Personal service on a general partnership requires
individual service on each partner.

D. Service on Municipal, Governmental or Quasi-Public Bodies — Personal
jurisdiction over a public or quasi-public corporation or body is obtained by
serving: (i) the clerk of the county court (in the case of a county); (ii) the mayor,
city clerk, or city attorney (in the case of a city); or (iii) the chief executive officer
(in the case of any other public body). [Rule 54.13].

II. OUT-OF-STATE SERVICE (Long Arm Jurisdiction)

A. Procedure for Service

1.

Manner of Service — Service of summons in long arm cases is to be made
in the same manner as service within the state. [Rule 54.14(b)].

Who May Serve — Service may be made by a person or that person’s
deputy authorized to serve legal process in the foreign state, or by a person
appointed by the court in which the action is pending. [Rule 54.14(a)}].

Returns — Whether service is made by a private person or by an officer of
a foreign state who is legally authorized to serve summons, return must be
by affidavit and it must state the time, manner, and place of service. [Rule

54.20(b)].

B. Out-of-State Service on Domiciliaries and Residents

1.

Requirements for Domicile or Residency

Out of state service on any person, or her executor, administrator, or other
legal representative, has the same effect as service within the state as long
as the person was domiciled in or a resident of Missouri: (i) at the time
the cause of action accrued in Missouri; (ii) at the time the action was
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commenced; or (iii) at the time process was served. If any of these
conditions is met, the court acquires personal jurisdiction of the defendant.
[Rule 54.07].

2. Personal Representative Stands in Decedent’s Shoes

A personal representative stands in the litigational shoes of a decedent
who is subject to the jurisdiction of Missouri courts.

3. Domicile Distingnished from Residence

Domicile must be distinguished from residence; residence is the place
where a person happens to be living, whether or not she intends to make it
her permanent home.

4. Questionable Constitutionality

Missouri’s long arm statute authorizing in personam jurisdiction by
service out of state on persons who are or were merely residents of
Missouri may not be constitutional.

C. Long Arm Statute — Missouri authorizes out of state personal service on
defendants for the purpose of subjecting them to the personal jurisdiction of the
court, where the defendant:

1. Is a domiciliary or a resident of Missouri;
2. Does certain acts in the state in person or through an agent;
3. Has lived in a lawful marriage within Missouri, if the other party to the

lawful marriage continues to live in Missouri, or if the third party has
provided support of the spouse or to the children of the marriage and is a
resident of Missouri; and

4. Has engaged in sexual intercourse in the state at or about the time a child
was conceived.

Note: The mere fact that Missouri rules allow service outside the state for
in personam jurisdiction does not mean that Missouri’s assertion of in
personam jurisdiction in a particular case is constitutional. That
determination requires a second analysis that embraces the requirements
of International Shoe.

D. Acts By Which Persons Submit to Jurisdiction of Missouri Courts Through the
Long Arm Statute
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1. Transaction of any business within Missouri;

2. Making or acceptance of any contract in Missouri;

3. Commission of tortuous act in Missouri;

4. Ownership, use, or possession of Missouri real estate;

5. Contracting to insure any person, property or risk located in Missouri at

time of contracting; and

6. Maintenance of marital domicile in Missouri.

II1. SUBJECT MATTER JURISDICTION

A,

Subject matter jurisdiction, in contrast to personal jurisdiction, is not a matter of
the state court’s power over the person, but the court’s authority to render
judgment in a particular case. Subject matter jurisdiction of the state’s court is
govemned directly by the State Constitution.

In general, subject matter jurisdiction is not subject to waiver and be raised at any
time, even on appeal.

If a matter is not jurisdictional but rather a procedural matter required by a statute
or rule or an affirmative defense of the sort listed in the affirmative defense rule, it
generally may be waived if not raised timely. For example, under McCraken v.
Wal-Mart Stores, East, LP, 298 S.W.3d 473 (MO 2009) the issue of whether a
statutory employee under the Workers’ Compensation Act is not a matter of
subject matter jurisdiction subject to a motion to dismiss, and a failure to raise the
Workers” Compensation Act applicability as an affirmative defense may
constitute a waiver of that defense, just as it the with other affirmative defenses.

IV. VENUE

A.

Procedure for Challenging Improper Venue

1. Motions to Transfer — Challenges to venue may not be asserted by a pre-
answer motion under Rule 55.27 or as an affirmative defense in
defendant’s answer. Instead, they must be asserted by a motion to transfer
venue pursuant to Rule 51.045. Such a motion must be filed within 60
days after service on the party seeking transfer. Failure to file a timely
motion waives objections to venue. If a timely motion to transfer venue is
filed, the venue issue is not waived by any other action in the case.

2. Decisions on Motions to Transfer
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a. Grant of Motion — IF the issue is determined in favor of transfer
(or if no reply is filed), the court will transfer the entire case to a
county of proper venue, unless separate trials have been ordered
for separate claims. If separate trials have been ordered, the court
will transfer only that part of the ¢ivil action in which the movant
is involved.

b. Automatic Grant of Motion If Court Fails to Rule — A motion to
transfer based on claim of improper venue will automatically be
granted if the court fails to rule on the motion within 90 days after
the motion’s filing. However, this time period can be waived in
writing by all parties.

Relationship Between Motion to Transfer Venue and Motion for Change
of Venue Based on Population — A motion to transfer venue does not
deprive a party of any right the party may have to move to change venue
under Rule 51.03 if the case is transferred to a county having 75,000 or
fewer inhabitants. In that situation, a motion to change may be filed
within the later of the time permitted by Rule 51.03 or 10 days after being
served with notice that the case has been docketed in the transferee court.
The right to change venue due to population may have been eliminated
with respect to tort claims.

Effect of Motion to Transfer on Time for Filing an Answer — Unlike a pre-
answer motion under Rule 55.27, a motion to transfer venue does not
extend the time for filing an answer.

B. General Rules for Proper Venue

1.

Non-Tort Cases — The following rules apply only if there is no count
alleging tort. They apply whether the defendants are individuals, not-for-
profit corporations, or for-profit corporations. The former “corporate
defendants only” venue statute and the former special venue statute for
not-for-profit corporations have been repealed. These non-tort rules also
apply to limited Hability partnerships, and they probably also apply to
limited liability companies.

a. All Defendants Residing in the Same County in Missouri

1. One Defendant — If there is only one defendant and that
defendant resides in Missouri, venue is proper in the county
in which (i) that defendant resides; and (ii) the plaintiff
resides and the defendant may be found and served with
process.
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2. Multiple Defendants — If there are multiple defendants, and
all reside in the same Missouri county, venue is proper in
that county. In that situation, venue is probably also proper
in the county in which the plaintiff resides if all the
defendants are found and served with process therein.

b. Several Defendants Residing in Different Counties — If there are
several defendants and they reside in different counties, venue is
proper in any county in which any of the defendants reside.

c. Several Defendants — Mixed residents and nonresidents — If there
are several defendants and they reside in different counties, venue
is proper in any county in which any of the defendants reside.

d. All Defendants Nonresidents of Missouri — If all defendants are
nonresidents of Missouri, venue is proper in any Missouri county.

2. Tort Cases — See Outline Significant Missouri Law Distinctions, Torts.
C. Special Venue Rules for Particular Types of Defendants or Plaintiffs

I. Defendant LLPs — The statute creating LLPs in Missouri provided that
suits against LLPs would be governed by the general venue rules.
However, in non-tort cases, venue of a suit against an LLP is broader,
given that LLPs may have multiple residences (every county in which the
LLP has an agent or office for doing its customary business, as well as the
counties in which its registered agent and registered office are located.)

2. Plaintiff or Defendant Counties — If any of the plaintiffs is a county, the
following venue rules apply: '

a. If there is no count alleging a tort, the case may be commenced and
prosecuted to final judgment in the county in which the defendant
or defendants reside or in the county in which the plaintiff county
is located, if at least one defendant can be found and served in that
county. If the suit is based on contract, the suit can also be brought
in the county in which the plaintiff county is located or in the
county in which any party to the contract resides.

b. If there is any count alleging a tort, venue in suits by counties is
probably governed by general tort venue rules.

D. Change of Venue

1. By Agreement — In any civil action, if all parties agree in writing to a
change of venue, the court must transfer venue to the county within the
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state unanimously chosen by the parties. If any parties who are added to
the cause of action after the date of the transfer do not consent to transfer,
the case must be transferred to such county in which venue is appropriate
under the general rules based on the amended pleadings.

For Cause — A change of venue for cause may be ordered in any civil
action triable by a jury if: (i) the opposite party has an undue influence
over the inhabitants of the county; or (ii) the inhabitants of the county are
prejudiced against the applicants.

The application must be filed at least 30 days before the trial date or
within 10 days after a trial date is fixed, whichever date is later. IF
granted, venue will be changed to some other county convenient to the
parties where the cause does not exist. [Rule 51.04].

As a Matter of Right in Counties of 75,000 or Fewer Inhabitants

a. General “Small County Change of Venue” Rule - Pursuant to Rule
51.03, a change of venue as a matter of right to some other county
convenient to the parties will be ordered in a civil action triable by
jury pending in a county having 75,000 or fewer inhabitants. The
application must be filed not later than 10 days after his answer is
due to be filed, or 10 days after the return date of the summons if
an answer is not required, and he need not allege any cause for the
change.

CHANGE OF JUDGE

If the trial judge is interested or prejudiced, is related to either party, or has been counsel
in the cause, an application is not required. The judge is considered disqualified to
preside over the action and is under a duty to disqualify herself. [Rule 51.07]. However,
a motion to disqualify will usually be made. The motion will state the reason the judge
ought to disqualify herself, e.g. bias, prejudice, ete. 1f the judge refuses to disqualify
herself, relief may be sought by way of extraordinary writ praying for the appellate court
to direct the judge to disqualify herself,

STATUTES OF LIMITATIONS

A.

One-Year Savings Statute

If a plaintiff files svit within the statute of limitations, and the suit is dismissed
without prejudice, the Missouri “savings statute” permits the plaintiff to re-file
within one year after the dismissal. The savings statute extends, but does not
shorten, the applicable statute of limitations — if a dismissal occurs before the
expiration of the statute of limitations, the plaintiff has either one year under the
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savings statute or the remainder of the statute of limitations period, whichever
period is longer, in which to refile. The savings statute applies to voluntary and
involuntary dismissals without prejudice. The savings statute can only be used
once.

B. Tolling the Statute

1. Absence of a Resident Defendant — If a defendant is a resident of the state,
his absence from the state will toll the statute of limitations in two
situations:

a. He is absent at the time the cause of action accrues in which case
the statute of limitations does not begin to run until he returns to
the state; or

b. He is a resident of the state at the time the cause of action accrues,
and he subsequently leaves the state and establishes a residence in
another state.

c. Wrongful Death Actions — A different tolling provision applies in
wrongful death actions: If the defendant is absent from the state,
the statute of limitations is suspended during the period the
defendant is absent. This special wrongful death tolling rule
applies even if the defendant was never a resident of Missouri.
However, this tolling provision does not apply if the defendant can
be served — even outside of the state — by use of the long arm
statute, or if the defendant can be served within the state.

2. Injunction — The statutory period does not run while the action is stayed
by injunction or statutory prohibition.

3. Concealment — The statutory period does not run while the defendant
absconds or conceals himself, or while he, by any other improper act,
prevents the commencement of the action.

PLEADINGS

Fact pleading v. Federal Notice Pleading — Fact pleading requires that the pleader state
his cause of action with greater specificity than that required under the federal “notice”
pleading. IF the allegations are too general, a pleading is “conclusionary”; if too specific,
it is “evidentiary.” The pleader should state ultimate facts that logically support, on
application of a rule of law, the liability of the defendant. Each averment of a pleading
must be simple, concise, and direct. No technical forms of pleadings are required.
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VIII. DEPOSITIONS
Depositions May Be Used at Trial for Any Purpose.
Any part of a deposition that is admissible under the rules of evidence applied as though
the deponent were testifying in court may be used against any party who was present or
represented at the taking of the deposition or who had proper notice thereof. Depositions
may be used in court for any purpose.

IX. JURY PRACTICE
A. instructions

l. Given to Jury Before Closing Argument

In Missouri, unlike most states and the federal system, instructions are
given to the jury before the closing argument.

2. Approved Instructions Are Mandatory

If there is an approved MAI instruction applicable to the case that the
appropriate party requests or the court decides to submit, the approved
instruction must b given to the exclusion of any other on the same subject.

a. Deviation from MAI — If there is a deviation from an applicable
MAI instruction that does not need modification under the facts of
a particular case, the deviation is error and is presumptively
prejudicial error.

X. APPEALS

A. Points Relied Upon

1. The brief must contain the points relied on, each of which must:
a. Identify the ftrial court ruling or action that the appellant
challenges;
b. State concisely the legal reasons for the appellant’s claim of

reversible error; and

c. Explain in summary fashion why, in the context of the case, those
legal reasons support the claim of reversible error.

2. Supporting Authorities
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The petitioner must, immediately, following each point relied on, include
a list of cases, not to exceed four, and the constitutional, statutory, and
regulatory provisions or other authority on which the petitioner principally
relies. It is no longer necessary to list all authorities or permissible to list
more than four cases. Failure to cite authorities in support of a point will
be deemed to be an abandonment of the issue. Similarly, failure to
develop the point in the appellant’s brief will be deemed an abandonment
of the issue. If an issue one of first impression and no authorities exist, the
appellant should state that fact.
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MECT Test - Page 1 of 8

Missouri Educational Component Test

Please answer the following 30 questions pertaining to the Missouri Materials you have reviewed. When
you have answered all the guestions, press the 'What is my score? button at the bottom of the page. If
you have answered 25 out of the 30 questions correctly, you have passed the test and a Certificate of
Completion link will appear below. You must complete and sign the Certificate of Completion and mail
it to the Board of Law Examiners.

1. Bob, aresident of St. Charles County, was involved in an automobile accident in Warren County, Missouri, with Rick,
aresident of Cole County. Bob sustains personal injuries and loses time from work as a result of the accident. Bob
hires an attorney to file suit against Rick for vehicular negligence. In which county is venue proper?

%t St. Charles County
% Warren County

73 Cole County

2. Which of the following corporate documents is NOT to be filed with the Missouri Secretary of
State's Office:

4 Bylaws
% Articles of Incorporation

3 Annual registration

3. In anticipation of their impending marriage, afier having lived together for several years, John Doe
and Jane Smith purchased the residence they had been renting and took title as “John Doe and Jane
Doe, Husband and Wife.” John and Jane married the following day, and continued to reside in the
residence together until John’s death, 20 years later. After John’s death, a judgment creditor of him
sought to levy on the residence, contending John and Jane were actually tenants in common, not
tenants by the entireties. The levy by the creditor:

3 Should not succeed because John and Jane did marry within 48 hours of acquiring the
residence.

7 Should succeed because John and Jane were not married when title was acquired.

- Should not succeed because John and Jane had a “marital relationship™ for several years prior
to acquiring the residence.

4. Which of the following is NOT subject to the exclusive jurisdiction of the Supreme Court of
Missouri:

© Jurisdiction over cases involving the validity of a Missouri statute or provision of the Missouri
constitution.

& Jurisdiction over all appeals from all inferior courts within the counties of the state.
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€% Jurisdiction over cases involving punishments imposing death.

5. John Doe, a resident of Cole County, Missouri, dies on January 1, 2009, and a probate
administration for his estate is commenced on February 28, 2009. John’s brother, James, who is
the personal representative of John’s estate, files a claim against John’s estate on July 15, 2009, for
$200,000 he loaned John, which was not repaid. The total value of John’s probate estate is only
$100,000, as the bulk of his assets were held in his Revocable Trust. One year after filing his
claim, James files an action seeking recovery of assets held in John’s Trust in order to secure funds
to pay James’ claim. James’ action:

% Should proceed because timely filed.
27 Should be dismissed because not timely filed.

23 Should be dismissed because assets cannot be recovered from a trust to pay probate claims.

6. Which of the following statements is NOT true:

7 A registered agent can be a corporation.
3 A corporation can be administratively dissolved if it does not have a registered agent.

€3 A registered agent does not have to reside or be authorized to do business in Missouri.

7. [Edis alawyer that is representing a personal injury plaintiff. Ed wants to introduce his client’s
medical bills from the local hospital into evidence at trial, but the Custodian of Records is
unavailable. Instead, Ed obtains an affidavit from the custodian stating that the medical bills were
created at or around the same time as the treatment rendered and that the bills were maintained in
the ordinary course of business.There is no dispute that the amount of the bills is reasonable. At
trial, Ed will be able to introduce the medical bills because:

€ 1f a witness is unavailable at trial, the evidence is allowed to be introduced as an exception to
the hearsay rule.

&3 The amount of the medical bills is not in dispute.

¢ Business records may be admitted based on an affidavit from the Custodian of Records.

8. Ann, a computer consultant, enters into a contract with Technology Unlimited, a computer store.
Under the contract, Ann is required to provide fifty hours of consulting services to the store’s
customers every month for two years. Three months into the contract, Technology Unlimited has
not paid Ann for any of the services rendered. Ann decides to file suit. Technology Unlimited is a
general partnership owned by Jack and Jill. Ann leaves the service and summons papers with the
person she believes is serving as the company’s registered agent. Ann does not serve either Jack or
Jill. Ann does not have valid service because:

"' Service on a general partnership requires individual service on each partner.
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¥ No corporate defendant can be served by serving the registered agent with summons papers.

Zr Service on a corporate defendant is only effective if the President of the corporation is
personally served.

9. John Doe, a resident of Cole County, Missouri, purchased a policy of insurance on his life and
designated the “John Doe Insurance Trust” as the beneficiary. Two years later, John’s attorney
prepared the “John Doe Insurance Trust Agreement,” which John signed as Settlor and as the
Trustee. The Agreement does not name a successor Trustee to John nor does it mention the
previously purchased insurance policy. After John’s death, James Doe is appointed as the
successor Trustee by a majority of the qualified beneficiaries of the Trust. James then demands

payment of the insurance proceeds to him as the successor Trustee. The insurance company
should:

{3 Pay the insurance proceeds to the Trust or to James, as Trustee.

{23 Pay the insurance proceeds to John’s estate because the John Doe Insurance Trust did not exist
at the time it was designated as beneficiary.

It Decline payment of the insurance proceeds because the John Doe Insurance Trust did not exist
at the time it was designated as beneficiary.

10. The Non-Partisan Court Plan is employed to select the following judges in the state of Missouri:

3 All circuit court judges.
7% Only judges serving on the Court of Appeals or the Supreme Court.

i+ All Court of Appeals and Supreme Court judges and those ¢ircuit court judges in circuits to
which the Plan as adopted originally applied and/or in which voters have approved the adoption of
the Plan.

11. John Doe, a resident of Cole County, Missouri, dies on June 30, 2009. John has a will which is in
- proper form, and was signed by John and attested by two witnesses. On January 6, 2010, John’s
attorney delivers John’s purported Last Will and Testament, to the Cole County Probate Division.
On July 15, 2010, John’s wife discovers an asset subject to probate, and that same day files a
Petition seeking admission of the will to probate. The Petition to admit the will should be:

T Denied because the Petition was not filed within one year after the date of John’s death.
i1 Sustained because the will was delivered within one year after the date of John’s death.

€2 Sustained because an asset subject to probate is discovered.

12. In a dissolution of marriage action, the parties' assets include a $25,000 CD in the wife's name
alone, which she inherited during the marriage. In dividing the property, what will the Court do
with this CD?
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& Give each party 50%.

& Consider it with all other property and then divide all the property on an "equitable” basis in
light of the statutory factors.

2 Award it to wife as separate non-marital property.

13. Professor Brown is a CPA and has taught accounting courses at the local college for twenty years.
Prior to teaching, Professor Brown had his own accounting firm. Jenny is a lawyer preparing to try
a complicated accounting case. She wants to call him to testify as an expert witness. Jenny will be
able to call Professor Brown to testify because:

.- He is a CPA and teaches at the local college.

> Specialized knowledge will assist the trier of fact in understanding the evidence and Professor
Brown is qualified to testify.

3 All complicated cases require the testimony of an expert witness.

14. Bill files a civil lawsuit against XYZ Corporation for fraud and seeks punitive damages. The jury
returns a verdict in favor of Bill and against XYZ Corporation. The jury awards Bill $500,000 in
compensatory damages. If the jury awarded Bill punitive damages, which of the following punitive
damage awards would be unconstitutional, based solely upon the amount of the award?

& $500,000
1 $2,500,000
I $3,000,000

15. Jane files suit against Joe for negligence. One month after suit was filed, the applicable statute of
limitations for Jane's suit expired. Several months after the lawsuit is filed, Jane has second
thoughts about proceeding and decides to dismiss the case. An Order is entered dismissing the case
without prejudice. Fourteen months later, Jane re-files the suit against Joe for the same cause of
action. The re-filed suit will be dismissed because:

#% Cases dismissed without prejudice cannot be refiled.
* Res Judicata attached when the case was dismissed without prejudice.

" The re-filed case was filed more than twelve months afier the dismissal of the initial suit.

16. How many judges serve on the Missouri Supreme Court:

2 Ten
.+ Seven

.+ Nine
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17.

18.

19.

20.

John Doe, a resident of Cole County, Missouri, executed an irrevocable trust and funded the trust
with real property of substantial value. The trust agreement provided “none of the real property
shall be sold untii the death of all of my children living at the date of my death.” At the date of
John’s death, he had three living children, two of whom were living at the time the irrevocable
trust was created and one of whom was born two years after the irrevocable trust was created. The
trust agreement 1s:

. Void because it violates the Rule Against Accumulations.
Zt Void because it violates the Rule Against Unreasonable Restraints on Alienation.

¢ Valid because the restriction on sale lapses on the death of the last living child.

John Doe, a resident of Cole County, Missouri, requests his attorney prepare a will for him. The
attorney does so and forwards a copy for John to review. John reviews the will, finds it to be in
order and dates and signs the will. John then goes to a neighbor’s house, advises the neighbor the
document is his will and that he has signed it, and requests the neighbor to sign as a witness, which
the neighbor does in John’s presence. John then repeats the process with another neighbor. After
Johr'’s death, the will should be:

2 Denied admission to probate because the witnesses did not see John sign the will.
t.r Denied admission to probate because the witnesses did not see each other sign the will.

2+ Admitted to probate because it was signed by John and two witnesses after proper disclosure
by John.

In any dissolution action involving minor children, what must each party provide to the court in
addition to the initial pleadings?

" A Parenting Plan detailing custody and visitation arrangements.
.+ Psychological evaluation.
! Both.

Mary is tragically killed at the age of twenty-nine (29). Mary is survived by the following family
members: (1) her husband, Jeff; (2) her twin brother, Mark; and (3) her daughter, Alexis. The
family firmly believes that Mary’s death is the result of a defective product that was manufactured
and sold by ABC Corporation. Of the three family members, who is prohibited from bringing or
lacks standing to bring a wrongful death suit against ABC Corporation for Mary’s death?

i Jeff
i Mark
3 Alexis
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21.

22.

23.

24.

25.

Jean is representing a defendant in trial. Prior to trial, Jean deposed Plaintiff. Jean would like to
use the deposition of Plaintiff to impeach her if she tries to change her testimony, and to read the
admissions against interest Plaintiff made during the deposition. At trial Jean will be able to use
the deposition:

. Only for impeachment purposes.
i Only for admissions against interest.

€+ For both impeachment purposes and admissions against interest.

Review of a non-contested case;

) Is not available because the agency’s decision was not contested.
¥ Is available by means of a suit for injunction or other appropriate action in circuit cout.

€ Is available only via a writ in the Court of Appeals.

John Doe, a resident of Cole County, Missouri, owns a controlling interest in a family business.
John calls all of the employees of the business to a meeting, at which he announces, “Effective
today, I hold all of my shares of business stock in trust for my son, James Doe, to be delivered to
him after my death.” Two weeks later, John dies. John’s declaration:

£ Did not create a valid trust and John still owns the stock.
& Created a valid trust and the stock now belongs to his son.

£ Requires the stock be distributed to John’s son through a probate administration of John’s
estate.

A contested case is:

1 A proceeding before an agency where the party has exhausted his administrative remedies.
) Any proceeding before an agency where a hearing was, in fact, conducted.

i A proceeding before an agency where the law requires a trial type hearing.

Using funds inherited by John Doe from his mother, John and his wife, Jane Doe, purchased a
residence and took title as “John Doe and Jane Doe, Husband and Wife.” Subsequently, John
wanted to borrow funds and use the residence as security for the loan, but Jane would not agree.
The lender then determined that since the funds utilized to purchase the residence were John’s
separate property, the residence was also separate property. Based thereon, the lender loaned funds
to John and took back a deed of trust on the property signed only by John. Jane was present at
closing of the loan, but signed no documents. Payments on the loan were made for several months
by John, and then John died. Jane refused to pay the loan, and the lender sought to foreclose under
the deed of trust. The foreclosure:
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26.

27.

28.

29.

30.

¢ Should be allowed because the residence was John’s separate property.
1 Should be allowed because Jane was present at the closing and did not object.

.21 Should not be allowed because the residence was tenancy by the entireties property and Jane
signed no documents subjecting the property to the debt.

A parent in Missouri with custody rights pursuant to a Missouri court's order may relocate the
child to another state under what circumstances?

€ After 60 days' notice to the other parent.

¥ After obtaining the other parent's permission or, if not given, the court's permission at a
hearing.

% Only when both parties are moving to the same state.
The owners of a Limited Liability Corporation are known as:

1 Members
“1 Shareholders

-1 Investors
Which is true concerning a contested case:

' The agency’s findings of fact will be upheld so long as there is substantial evidence in the
record to support the finding.

2 The agency’s fact findings are subject to de novo review.

-2 Only the legal conclusions of the agency are subject to review under an abuse of discretion
standard.

Bob is a resident of a state other than Missouri. He drives through Missouri for approximately
twenty miles on his way to a family wedding. Bob is five miles from the Missouri border when the
car he is driving collides with several other vehicles. One of the drivers involved in the collision
thinks all of the other drivers were negligent and files a lawsuit in a Missouri state court. The
Missouri court has personal jurisdiction over Bob because:

3 Missouri courts have personal jurisdiction over all defendants named in lawsuits.
& Bob allegedly committed a tort while driving on a Missouri highway.

£ Missouri courts have the authority to hear all cases where negligence is asserted against a
Missouri resident.

John Doe wanted to purchase land owned by Larry Smith. Larry did not want to sell, at least
presently, but did agree, for consideration, to grant John a first right to purchase at a set price in the
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future before sale to a third party. The contract between Larry and John contained no expiration
date, and was made binding on the parties and “their heirs, executors, administrators, successors
and assigns.” Sometime later, Larry received an offer to purchase the property at a price much
greater than the price at which John could buy under the agreement. Larry accepted the offer, and
John then brought an action to enforce sale to him at the agreement price. The agreement between
Larry and John:

23 Should be enforced because the agreement was entered into in good faith, for consideration.

=2 Should not be enforced because of the large disparity between the price offered Larry and the
price at which John could purchase.

23 Should not be enforced because it violates the Rule Against Unreasonable Restraints on
Alienation of title.

[ What is my score?! ]
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Missouri Educational Component Test (MECT)

The State of Missouri has adopted the Uniform Bar Examination ("UBE") for all applicants seeking licensure in the State. Because the UBE
tests on uniform principals of law, the Supreme Court of Missouri and the Missouri Board of Law Examiners have prepared a mandatory open
book test ("Missouri Educational Component Test" or "MECT") for all applicants to complete as a condition of licensure in accordance with
Rule 8.08(c). All applicants must take the MECT and must sign the Certificate of Completion. Once issued and signed by you, the Certificate of
Completion must be mailed to the Board of Law Examiners during the titne frame outlined in Rule 8.08(c). Prior to mailing, please make certain
that your name, emai! address and telephone number are correct on the form, All Certificates of Completion must be mailed to Board of Law
Examiners, P.O. Box 104236, Jefferson City, MO 65110-4236. Your test score is valid in accordance with Rule 8.08(¢) from the issue date on
the Certificate of Completion.

The review materials ("Missouri Materials") include ten outlines on the subjects of Torts, Civil Procedure, Real Property, Trusts, Estates, Family
Law, Business Associations, Administrative Law, Missouri Courts and Evidence. The Missouri Materials and the MECT are located
at hitp://'www.courts.mo.eovipage jsphid=325.

The Missouri Materials are intended to assist Missouri bar applicants. The Missouri Materials are distributed and presented with the
understanding that the Missouri Board of Law Examiners, its committees, authors, reviewers and speakers do not render legal, accounting, tax or
other professional advice. The Missouri Materials are provided as research information to be used by bar applicants for the MECT. The Missouri
Materials may be used beyond the MECT by the applicants, in conjunction with other research deemed necessary in the exercise of their
independent professional judgment. Original and fully current sources of authority should be researched. Although every effort has been made to
assure the accuracy of the Missouri Materials, the law continues to change and there is no guarantee that every statement is correct. The MECT
will be graded upon the information provided in the Missouri Materials as posted at the time of the test given even if such information is later
deemed to be incorrect. The Missouri Materials and the MECT are provided in English only.
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Missouri Educational Component

The State of Missouri has adopted the Uniform Bar Examination ("UBE") for all applicants secking
licensure in the State. Because the UBE tests on uniform principals of law, the Supreme Court of
Missouri and the Missouri Board of Law Examiners have prepared a mandatory open book test
("Missouri Educational Component Test" or "MECT") for all applicants to complete as a condition of
licensure in accordance with Rule 8.08(c). The review materials ("Missouri Materials") include ten
outlines on the subjects of Torts, Civil Procedure, Real Property, Trusts, Estates, Family Law, Business
Associations, Administrative Law, Missouri Courts and Evidence,

The Missouri Materials are intended to assist Missouri bar applicants. The Missouri Materials are
distributed and presented with the understanding that the Missouri Board of Law Examiners, its
committees, authors, reviewers and speakers do not render legal, accounting, tax or other professional
advice. The Missouri Materials are provided as research information to be used by bar applicants for the
MECT. The Missouri Materials may be used beyond the MECT by the applicants, in conjunction with
other research deemed necessary in the exercise of their independent professional judgment. Original
and fully current sources of authority should be researched. Although every effort has been made to
assure the accuracy of the Missouri Materials, the law continues to change and there is no guarantee that
every statement is correct. The MECT will be graded upon the information provided in the Missouri
Materials as posted at the time of the test given even if such information is later deemed to be incorrect.
The Missouri Materials and the MECT are provided in English only.

READ MISSOURI MATERIALS ONLINE!

Click bere to view the Missouri Materials. Upon review of the Missouri Materials, continue to the
Missouri Educational Component Test to answer 30 questions pertaining to the outlines. The MECT is
scored upon your submission of the questions by pressing the "What is my score?’ button at the end of
the MECT. You must receive a passing score of 25. Upon receiving a passing score, you will be able to
print your Certificate of Completion. Failure to do so will result in notification on the test page and the
inability to print a Certificate of Completion. You must then retake the test until you achieve a passing
score and can print the Certificate of Completion.

All applicants must take the MECT themselves and must sign the Certificate of Completion to certify
that they did in fact take the MECT. Asking another person to take your MECT will be considered
cheating and an cthical violation. Once issued and signed by you, the Certificate of Completion must be
mailed to the Board of Law Examiners during the time frame outlined in Rule 8.08(c). Prior to mailing,
please make certain that your name, email address and telephone number are correct on the form. All
Certificates of Completion must be mailed to Board of Law Examiners, P.O. Box 104236, Jefferson
City, MO 65110-4236. Your test score is valid in accordance with Rule 8.08(c) from the issue date on
the Certificate of Completion.

Click here to begin the Missouri Educational Component Test.
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