
1 
 

IN THE SUPREME COURT OF THE STATE OF MONTANA 
 

DA 22-0064, DA 22-0067, DA 22-0068, DA 22-0281 
 
 

MONTANA ENVIRONMENTAL INFORMATION CENTER and SIERRA 
CLUB, 
 
  Petitioners-Appellees, 
 
 vs. 
 
WESTERN ENERGY CO., NATURAL RESOURCE PARTNERS, L.P., 
INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 400, and 
NORTHERN CHEYENNE COAL MINERS ASSOCIATION,  
 
  Respondent-Intervenor-Appellant, 
 
 and 
 
MONTANA DEPARTMENT OF ENVIRONMENTAL QUALITY, 
 
  Respondent-Appellant, 
 
 and 
 
MONTANA BOARD OF ENVIRONMENTAL REVIEW, 
 
  Respondent-Appellant. 
__________________________________________________________________ 
 
MONTANA ENVIRONMENTAL INFORMATION CENTER AND SIERRA 

CLUB’S UNOPPOSED MOTION TO CONSOLIDATE APPEALS 
 

 
On appeal from the Montana Sixteenth Judicial District Court, Rosebud County, 

Cause No. DV 19-34, the Honorable Katherine M. Bidegaray, Presiding 
 
 

05/27/2022
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Shiloh Hernandez 
Earthjustice 
Northern Rockies Office 
313 East Main Street 
P.O. Box 4743 
Bozeman, MT 59772-4743 
(406) 426-9649 
shernandez@earthjustice.org 
 
Derf Johnson 
Montana Environmental Information 
Center 
107 W. Lawrence St., #N-6 
Helena, MT 59624 
(406) 443-2520 
djohnson@meic.org 
 

Roger Sullivan 
McGarvey Law 
345 1st Avenue East 
Kalispell, MT 59901 
(406) 752-5566 
rsullivan@mcgarveylaw.com 
 
 
 
Walton D. Morris, pro hac vice 
Morris Law Office 
1901 Pheasant Lane 
Charlottesville, VA 22901 
wmorris.@fastmail.net 
 

Attorneys for Appellees Montana Environmental Information Center and Sierra 
Club 
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Pursuant to this Court’s order from March 30, 2022, and Montana Rule of 

Appellate Procedure 4(3)(b), Petitioners-Appellees Montanan Environmental 

Information Center and Sierra Club (together, “Conservation Groups”) move this 

Court to consolidate the various appeals associated with this case, Cause Nos. DA 

22-0064, DA 22-0067, DA 22-0068, and DA 22-0281. Undersigned counsel has 

contacted counsel for Respondent-Appellant Montana Department of 

Environmental Quality (DEQ), Respondent-Intervenors and Appellants Western 

Energy Co. et al. (collectively, “WRM”), and Respondent-Appellant Montana 

Board of Environmental Review (BER). DEQ and BER do not oppose this motion. 

WRM does not oppose consolidation; however, WRM disagrees with Conservation 

Groups’ characterization of the appeals, and, as such, does not join this motion. 

On March 30, in an order resolving various pending motions filed across 

three separate appeals (Cause Nos. DA 22-0064, DA 22-0067, and DA 22-0068) 

from the same underlying case (Montana Environmental Information Center v. 

Montana Department of Environmental Quality (MEIC v. DEQ), No. DV 19-34 

(Mont. 16th Jud. Dist. Ct.)), this Court stated that “[c]onsideration of consolidation 

of the appeals or other procedural requirements will be undertaken following entry 

of final judgment.” Mont. Env’t Info. Ctr. v. W. Energy Co., Nos. DA 22-0064, DA 

22-0067, DA 22-0068, slip op. at 4 (Mont. Mar. 30, 2022). Rule 4(3)(b) provides 

that “[a]ppeals or cross-appeals may be consolidated by order of the supreme court 
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upon its own motion or upon motion of a party or parties.” Consolidation of 

appeals is appropriate if, among other things, it “would be both efficient and 

equitable for the disposition of the appeals.” Chem One, Ltd. v. M/V RICKMERS 

GENOA, 660 F.3d 626, 642 (2d Cir. 2011). 

 Here, consolidation of appeals in Cause Nos. DA 22-0064, DA 22-0067, DA 

0068, and DA 22-0281 will promote the efficient and equitable resolution of these 

appeals. The several appeals filed by DEQ and WRM from various interlocutory 

orders issued by the district court in MEIC v. DEQ, No. DV 19-34 (Mont. 16th 

Jud. Dist. Ct.), resulted in a surfeit of duplicative and overlapping briefing. 

Following entry of final judgment by the district court in MEIC v. DEQ, BER filed 

its appeal in Cause No. DA 22-0281 on May 26, 2022. Consolidation of these four 

appeals arising from the same underlying action will prevent unnecessary 

duplication, while ensuring that that appeals by DEQ, WRM, and BER follow the 

same schedule for briefing and any hearing, and are resolved concurrently. As 

such, consolidation is efficient, equitable, and warranted. 

 Conservation Groups respectfully request that this Court consolidate the 

appeals in Cause Nos. DA 22-0064, DA 22-0067, DA 22-0068, and DA 22-0281. 

 Pursuant to Montana Rule of Appellate Procedure 16(1) a proposed order is 

filed herewith. 

 Dated this 27th day of May, 2022. 
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/s/ Shiloh Hernandez 
Shiloh Hernandez 
Earthjustice 
Northern Rockies Office 
313 East Main Street 
P.O. Box 4743 
Bozeman, MT 59772-4743 
(406) 426-9649 
shernandez@earthjustice.org 
 
Derf Johnson 
Montana Environmental Information Center 
107 W. Lawrence St., #N-6 
Helena, MT 59624 
(406) 443-2520 
djohnson@meic.org 
 
Roger Sullivan 
McGarvey Law 
345 1st Avenue East 
Kalispell, MT 59901 
(406) 752-5566 
rsullivan@mcgarveylaw.com 
 
Walton D. Morris, pro hac vice 
Morris Law Office 
1901 Pheasant Lane 
Charlottesville, VA 22901 
wmorris.@fastmail.net 
 
Attorneys for Appellees Montana 
Environmental Information Center and 
Sierra Club 
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foregoing Motion - Unopposed to the following on 05-27-2022:

John C. Martin (Attorney)
P.O. Box 68
645 S. Cache Street
Suite 100
Jackson WY 83001
Representing: International Union of Operating Engineers, Local, Natural Resource Partners, L.P., 
Northern Cheyenne Coal Miners Association, Westmoreland Rosebud Mining LLC
Service Method: eService

Samuel R. Yemington (Attorney)
2515 Warren Avenue
Suite 450
P.O. Box 1347
Cheyenne WY 82003-1347
Representing: International Union of Operating Engineers, Local, Natural Resource Partners, L.P., 
Northern Cheyenne Coal Miners Association, Westmoreland Rosebud Mining LLC
Service Method: eService

Victoria A. Marquis (Attorney)
401 North 31st Street
Suite 1500
P.O. Box 639
Billings MT 59103-0639
Representing: International Union of Operating Engineers, Local, Natural Resource Partners, L.P., 
Northern Cheyenne Coal Miners Association, Westmoreland Rosebud Mining LLC
Service Method: eService

Kyle Anne Gray (Attorney)
P.O. Box 639
Billings MT 59103
Representing: International Union of Operating Engineers, Local, Natural Resource Partners, L.P., 
Northern Cheyenne Coal Miners Association, Westmoreland Rosebud Mining LLC
Service Method: eService

Amy D. Christensen (Attorney)
314 N. Last Chance Gulch, Suite 300



Helena MT 59601
Representing: Montana Board of Environmental Review
Service Method: eService

Jeremiah Radford Langston (Govt Attorney)
1520 E 6th Ave.
Helena MT 59601
Representing: Environmental Quality, Montana Department of
Service Method: eService

Nicholas A. Whitaker (Attorney)
Department of Environmental Quality
Director's Office
1520 E Sixth Avenue
Helena MT 59601
Representing: Environmental Quality, Montana Department of
Service Method: eService

Roger M. Sullivan (Attorney)
345 1st Avenue E
MT
Kalispell MT 59901
Representing: Montana Environmental Information Center, Sierra Club
Service Method: eService

Derf L. Johnson (Attorney)
PO Box 1184
Helena MT 59624
Representing: Montana Environmental Information Center, Sierra Club
Service Method: eService

Robert L. Sterup (Attorney)
315 North 24th Street
`
Billings MT 59101
Representing: Talen Montana, LLC
Service Method: eService

Walton Davis Morris (Attorney)
1901 Pheasant Lane
Charlottesville VA 22901
Representing: Montana Environmental Information Center, Sierra Club
Service Method: Conventional

 
 Electronically Signed By: Shiloh Silvan Hernandez

Dated: 05-27-2022


