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STATEMENT OF THE ISSUES

1. Did the District Court correctly conclude that assets in a revocable trust
at decedent’s death are nonprobate assets and only available as a source
of funds to satisfy statutory allowances when and to the extent the
probate estate is insufficient?

2. Did the District Court correctly conclude that decedent’s probate estate
was sufficient to satisfy Linda Dower’s statutory allowances?

STATEMENT OF THE CASE

Appellee, Jayne Dower Lux, Personal Representative of the Estate of
Douglas C. Dower (“Jayne”), relies upon the procedural history and statement of
facts set forth in the Statement of the Case and Statement of the Facts in her
Response Brief filed with this Court May 4, 2021, as supplemented herein.

On or about June 23, 2021, this Court invited the State Bar of Montana's
Business, Estates, Trusts, Tax and Real Property Law Section (“BETTR Section”)
to file an amicus brief in order to inform its consideration of this case and ordered
any brief filed to be filed within thirty (30) days of the date of its Order. Order
dated June 23,2021, at 1. Accordingly, the BETTR Section filed its Amicus Brief
with this Court July 23, 2021.

This brief is filed by the Appellee in response.

STANDARD OF REVIEW

The parties agree that this Montana Supreme Court reviews a district court’s

findings of fact to determine whether those findings are clearly erroneous. In re
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Estate of Berthot, 2002 MT 277, { 21, 312 Mont. 366, 59 P.3d 1080 (citing In re
Eggebrecht, 2000 MT 189, § 18, 300 Mont. 409, 4 P.3d 1207; In re Estate of
Bolinger, 1998 MT 303, 1 29, 292 Mont. 97, 971 P.2d 767). The parties further
agree that the Montana Supreme Court reviews a district court’s conclusions of law

to determine whether that court’s interpretation of the law is correct. Berthot, § 21.

ARGUMENT

The Amici’s analysis concludes, as a matter of law, that assets in a revocable
trust at decedent’s death are nonprobate assets and only available as a source of
funds to satisfy the statutory allowances, homestead and family allowance, when
and to the extent probate assets are insufficient, as provided by Mont. Code Ann. §
72-6-112. See Amicus Br., at 7-16. Additionally, and for all the reasons stated
therein, the BETTR Section’s analysis concludes that Linda Dower’s specific
devises must abate to satisfy her rights to the homestead allowance, family
allowance, and exempt property in accordance with Mont. Code Ann. § 72-3-901,
and as a result, that the decedent’s probate estate is sufficient to satisfy Linda
Dower’s statutory allowances. See Amicus Br., at 5, 12-19.

We agree with the Amici’s analysis and hereby incorporate it by reference
into our arguments as set forth in Appellee’s Response Brief filed May 4, 2021 on

those same issues, as if the Amici’s analysis were fully set forth therein.
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CONCLUSION

For the reasons set forth herein as well as all those stated in our Response
Brief filed May 4, 2021, Jayne Dower Lux, Personal Representative of the Estate
of Douglas C. Dower, respectfully requests that the District Court’s Order granting
the Estate’s Motion for Summary Judgment and finding the Estate shall be subject
to summary administration pursuant to Mont. Code Ann. § 72-3-1104 be affirmed.

Dated this 9" day of August 2021.

By: /s/ Liza L. Dennehy
Liza L. Dennehy
Attorney for the Appellee
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