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PLAINTIFFS’ MOTION FOR
CASE MANAGEMENT
OF ACTIVE DOCKET

COME NOW McGARVEY PLAINTIFFS in the above identified representative

cases, and in all other pending asbestos personal injury cases in the Twenty-Third




Judicial District, and move each and all of the judges of the Montana Asbestos Claims
Court (“ACC), to enter an Order for the effective Case Management of all Active
Docket cases before the ACC.

This identical motion is filed in all of the above-referenced, representative cases
for purposes of adhering all parties before the ACC to, and presenting all ACC Judges
with, a uniform case management approach regarding all Active Docket cases before the
ACC. This motion is made pursuant to Rules 1 and 16 M.R. Civ. P., pursuant to the
inherent power of the ACC and the Twenty-Third Judicial District Court, including each
of the individual ACC Judges therein, to control the ACC docket.

BACKGROUND

The ACC was established by the Montana Supreme Court to address “the
extraordinary complexity and cost of these cases, and the enormous detrimental impact
on the resources of Montana district courts if required to litigate these cases on an
individual basis.” Mont. Sup. Ct. Order, 11/28/17, p. 1 (emphasis added). Judge Eddy, in
her then-capacity as the only ACC Judge, implemented the Montana Supreme Court’s
direction in January 2018 by recognizing the need for “procedures that will facilitate the
expeditious, economical and just resolution of these cases.” ACC Order, 1/9/18, p. 1.
These procedures included reliance on cases being stayed, consideration of “prioritization
of cases based on injury severity,” and the consideration and “[i]dentification of individual
test cases,” id., pp. 1-2, with ultimately the Court being in the position of selecting cases
for trial. See ACC Order, 2/21/18, p.2 (“The purpose of the parties identifying lead/test

cases is for the Court to be able to select cases to set for trial. The Court expects the




selection of cases identified to encompass a variety of types of Plaintiffs, types of
exposure, types of diagnosis, legal issues, and Defendants.”) (emphasis added).
MOTION

The current need for the ACC (i.e., all of the individual ACC Judges) to
implement a uniform case management approach regarding Active Docket cases before
the ACC is as great as ever. As demonstrated recently in the context of the Deferred
Docket, the potential for “an untenable sideshow that detract[s] the resources of the
parties, counsel, and the ACC” is extremely real. ACC Order, 6/9/21, p.1. The explicit
premise of the ACC is that these cases cannot be litigated on an individual basis. See
Mont. Sup. Ct. Order, 11/28/17, p. 1. Vulnerability remains to an avalanche of peripheral
(and/or identical) matters that will overwhelm each ACC Judge and the parties, with such
indiscriminate litigation preventing the intended “expeditious, economical and just
resolution of these cases.” ACC Order, 1/9/18, p. 1.

For example, the Adamson case (J. Kutzman) identified in the above caption is one
of 17 cases that Defendant BNSF self-selected and unilaterally began litigating in July
2020. Judges in 16 of those 17 cases have never granted BNSF’s motions for scheduling
conferences or scheduling orders, yet BNSF has served 84 separate written discovery
requests and sought depositions in all the 16 cases absent any showing of good cause or
leave from the courts. Substantial litigation and briefing has resulted, with the district
courts in 16 of those 17 cases having now been swamped with essentially the same 700-
plus pages of repetitive filings, including most recently the motions to compel that BNSF

filed on approximately June 17-18, 2021. At present, nothing prevents this unconstrained




effort from being repeated on an individual basis with all the 800-plus Active Docket
claims." The potential result, of course, is the exact overwhelming of district courts that
led the Montana Supreme Court to stay all these cases and to create the ACC in 2017.

Therefore, consistent with the intent of the Montana Supreme Court and the
ACC’s creation, direction from the ACC over the parties regarding what cases and what
matters are appropriate for litigation and the ACC’s resources should occur.

Accordingly, Plaintiffs move each and all of the judges of the ACC to Order as
follows regarding all Active Docket cases before the ACC:

1. All Active Docket cases are STAYED unless a Scheduling Order has been
issued by the Court.

2. Parties are precluded from requesting a Scheduling Order or a Scheduling
Conference except upon motion and a showing of case-specific good cause.

3. Courts may enter Scheduling Orders in reliance upon the following basis:

(a)  Courts may request and parties are obligated to file Joint Status
Reports in cases selected by the Courts, as informed by the Master Claims List; and

(b)  Courts will enter Scheduling Orders in such cases in accordance
with a Master Calendar created and maintained by the ACC.

4, A Master Claims List of all Active Docket cases, consistent with what has
been previously filed with the ACC, shall be filed by Plaintiffs every six months. It shall

be sorted according to each individual ACC Judge.

! Meanwhile, the parties and courts are actively litigating more than ten cases in front of
four different ACC judges, who have independently considered and appropriately issued
scheduling orders in such cases, without premature intrusion or self-selection by BNSF.
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5. Plaintiffs must serve on Defendants the previously-approved ACC Fact
Sheets and Releases following the filing of a new case in the ACC.

6. Service of discovery is not permitted unless a Scheduling Order is in place.
Parties are permitted to seek discovery in stayed cases if exceptional circumstances exist,
such as to require preservation of evidence. A party must meet and confer regarding such
potential discovery, and then may approach the Court with discovery needs or concerns
only following such good faith conferral.

CONCLUSION

Plaintiffs have discussed this motion with Counsel for the following ACC

Defendants and inquired regarding their potential objection:

State of Montana Maryland Casualty Co. (“MCC”)

BNSF Railway Co. (“BNSF”) Mine Safety Appliance (“MSA”)
International Paper et al. (“IP”) Robinson Insulation Co. (“Robinson”)
Stimson Lumber Co. (“Stimson”) Grogan Robinson Lumber Co. (“Grogan”)

MSA states that it does not oppose Plaintiffs’ Motion; IP, Robinson, Grogan, and the
State of Montana state that they take no position regarding Plaintiffs’ Motion at this time.
Plaintiffs have not received a formal position from BNSF and MCC at this time.

A proposed order is submitted herewith.

Respectfully submitted this _ 29th _ day of June, 2021.

McGAR%
By: i )

ROGER-SULLIVAN
ALLAN McGARVEY
JOHN F. LACEY
Attorneys for Plaintiffs
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