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I STATEMENT OF JURISDICTION
This Court has jurisdiction of this appeal pursuant to Rule 6 of the Montana

Rules of Appellate Procedure and Rule 4 of the Montana Rules of Appellate
Procedure. The parties have engaged in Mandatory Appellate Alternative Dispute
Resolution pursuant to Rule 7 of the Montana Rules of Appellate Procedure which
was not successful. The Mediator’s Report has been filed in this matter. The
Honorable Rod Souza signed and issued his Findings of Fact, Conclusions of Law,
Order, and Decree of Dissolution after Non-Jury Trial on the 22™ day of October,
2020 (No. 71 Record on Appeal Transmitted to the Supreme Court). A timely appeal
was filed with the Notice of Appeal on the 13% day of November, 2020. (No. 76
Record on Appeal Transmitted to the Supreme Court). A Final Parenting Plan was
entered on the 18™ day of November, 2020 (No. 77 Record on Appeal Transmitted
to the Supreme Court) and an Amended Notice of Appeal was filed on the 11 day
of December, 2020. (No. 77.001 Record on Appeal Transmitted to the Supreme
Court).
II.  STATEMENT OF THE ISSUES

District Court Judge Rod Souza made numbers reversible errors in his
decision which was set forth in the Findings of Fact, Conclusions of Law, Order,
and Decree of Dissolution after Non-Jury Trial in Cause No. DR-56-2019-0000796-

DU. The issues can be summed as follows:
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1. The District Court committed reversible error when it awarded Amanda Ann
Johnson a share of the income of Octane Addictions and OA Promotions when
neither party requested the income be distributed to Amanda Ann Johnson and her
income was not then taken into consideration.

2. The District Court committed reversible error when it calculated the amount
of cash available for Octane Addictions and OA Promotions.

3. The District Court committed reversible error when it informed the parties
that it was not taking the exhibits as truth in lieu of testimony and then did exactly
that in forming the Court’s final decision and ignoring the testimony of Amanda Ann
Johnson that directly contradicted her own exhibits.

4. That the District Court committed reversible error by extending the trial in
this matter out over five (5) months during the middle of the pandemic and then
extending a decision in this matter another four (4) months and ignoring the financial
repercussions.

o That the District Court committed reversible error when it gave Amanda Ann
Johnson credit for all payments she made on the marital home and gave Tyler James
Johnson no credit for the payments he made on the other assets. Then distributed

the assets by awarding each party half of the equity.
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6. That the Court committed reversible error when it converted the assets of
Octane Addictions to be divided equally between the parties but did not treat the
premarital house of Amanda Ann Johnson the same.

e That the Court committed reversible error when it based its custody decision
in deciding Amanda Ann Johnson was the primary care giver on her denying Tyler
James Johnson parenting time and when the Court specifically refused to enforce its
own orders related to parenting time during the pandemic.

8. That the Court committed reversible error when it indicated that Amanda Ann
Johnson was more credible based off of financial spreadsheets of the parties’ assets

in making a determination as to Child Custody.

STATEMENT OF THE CASE
A.  Nature of the Case and Course of Proceedings.

This case came before the District Court in front of the Honorable Rod Souza
for hearing on the Verified Petition for Dissolution of Marriage filed by Amanda
Ann Johnson on the 26" of July, 2019 (No. 1 Record on Appeal Transmitted to the
Supreme Court) along with her Petitioner’s Proposed Parenting Plan filed on the
26" of July, 2019 (No. 2 Record on Appeal Transmitted to the Supreme Court) and
the Respondent’s Response to Verified Petition for Dissolution of Marriage and

Counterclaim for Dissolution of Marriage filed by Tyler James Johnson on the 19
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day of August, 2019. (No. 9 Record on Appeal Transmitted to the Supreme Court)
along with the Respondent’s Proposed Parenting Plan filed on the 19" day of
August, 2019. (No. 10 Record on Appeal Transmitted to the Supreme Court). The
District Court entered a Findings of Fact, Conclusions of Law, Order, and Decree
of Dissolution after Non-Jury Trial on the 22™ day of October, 2020 (No. 71 Record
on Appeal Transmitted to the Supreme Court) which was appealed from in this
matter.
B.  Disposition in Below

The District Court issued its Findings of Fact, Conclusions of Law, Order,
and Decree of Dissolution after Non-Jury Trial on the 22™ day of October, 2020.
The Court in making this Order made the following errors:
1. The Court sets forth in Paragraph 1 of the Findings of Fact on page 1 of the
Findings of Fact, Conclusions of Law, Order, and Decree of Dissolution after Non-
Jury Trial simply that the Exhibits 1-35 were admitted without limitation. The
record does not support this. Limitations were imposed on the admission of the
Exhibits and the Court instead of staying within the confines of what it Ordered in
the trial took the exhibits in lieu of testimony or evidence.
2. The Court sets forth in Paragraph 12 of the Findings of Fact on page 3-8 of
the Findings of Fact, Conclusions of Law, Order, and Decree of Dissolution after

Non-Jury Trial values “evidence” related to premarital assets. However, this again
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is against the direction of the Court. Limitations were imposed on the admission of
the Exhibits and the Court instead of staying within the confines of what it Ordered
in the trial took the exhibits in lieu of testimony or evidence.

8l The Court sets forth in paragraph 13 of the Findings of Fact on page 8 of the
Findings of Fact, Conclusions of Law, Order, and Decree of Dissolution after Non-
Jury Trial discusses a premarital home of Amanda Johnson. The Court awarded her
the entire value of this home without giving any credence to Tyler Johnson’s
premarital assets (such as $60k-$70k in cash and the value of the items that Tyler
Johnson sold to upgrade to newer items). This premarital home of Amanda Johnson
was placed into TnA Properties. A business jointly owned by Amanda Johnson and
Tyler Johnson. Yet the Court did not take that into account.

4. The Court sets forth in paragraph 19 of the Findings of Fact on page 10 of the
Findings of Fact, Conclusions of Law, Order, and Decree of Dissolution after Non-
Jury Trial that there was $29,500.00 in cash that was used when the parties separated
to pay down marital debt. But the Court does not reduce the Cash that it sets forth
in its distribution of property by the $29,500.00. Basically for purposes of the
Court’s distribution of property this $29,500.00 in cash just disappeared and this is
not supported by either parties’ testimony in the trial.

5. The Court sets forth in paragraph 21 of the Findings of Fact on page 11 of the

Findings of Fact, Conclusions of Law, Order, and Decree of Dissolution after Non-
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Jury Trial information related to the 2020 Polaris Ranger but rails to account for the
additional $5,000.00 in cash that Tyler Johnson put down to purchase this 2020
Polaris Ranger and fails to take this into account on the Court’s distribution of
property.

6. The Court sets forth in paragraph 33 on page 14 of the Findings of Fact in the
Findings of Fact, Conclusions of Law, Order, and Decree of Dissolution after Non-
Jury Trial an acknowledgment of the server financial impact COVID-19 has had on
OA Promotions. Yet the Court somehow comes to the conclusion that there is still
$106,000.00 in cash to be distributed from OA Promotions and Octane Addictions
from 2018 and 2019 when the Court is acknowledging that OA Promotions went
from 15-16 shows in 2019 and was down to possibly 4 or 5 total in 2020.

7. The Court sets forth in paragraph 34 on page 15 of the Findings of Fact,
Conclusions of Law, Order, and Decree of Dissolution after Non-Jury Trial that
Amanda is not seeking a share of the income of Octane Addictions or QA
Promotions. Yet the Court awards her a share of the income of Octane Addictions
and OA Promotions when calculating the equity payment. [On page 19 the Court
adds Octane Addictions Income (Cash) into Tyler Johnson’s assets and adds OA
Promotions Income (Cash) into Tyler Johnson’s assets without adding any of
Amanda Johnson’s income into her assets ($115,000.00 from her testimony). This

results in Tyler Johnson having a value of $557,693.50 in assets and Amanda
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Johnson having a value of $382,873.50 in assets. If the Court treated the income
equally and added Amanda Johnson’s income from the end of 2018 and the
beginning of 2019 her assets would increase by a minimum of $115,000.00 which
would put her assets at $497,873.50. Or in the alternative if the income was reduced
from Tyler Johnson’s assets it would be a reduction of $35,662.00 for Octane
Addictions Cash and $71,079.00 for OA Promotions Cash which would reduce Tyler
Johnson’s assets to the amount of $450,952.50. Either scenario greatly changes the
equity payment ordered by the Court. Additionally, the Court does not take into
consideration the $29,500.00 that both parties agreed was paid out of the available
cash in April of 2019 when the parties’ separated.

8. The Court sets forth at paragraph 35 of the Findings of Fact, Conclusions of
Law, Order, and Decree of Dissolution after Non-Jury Trial how Amanda Johnson
arrived at the estimated value of Cash for Octane Addictions. Again, this is the Court
taking exhibits in lieu of testimony or evidence as it indicated it was not doing. This
is also the Court ignoring the COVID-19 Pandemic. It is beyond incredulous that
even if Octane Addictions had cash of $35,662.00 at the end of 2019 that with little
to no income as the Court has acknowledged that there would be anything left in
2020. This is also the Court ignoring that Amanda Ann Johnson stated and the Court
accepted that she wanted nothing related to the income of Octane Addictions or

Octane Promotions.

10
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9. The Court sets forth at paragraph 37 of the Findings of Fact, Conclusions of
Law, Order, and Decree of Dissolution after Non-Jury Trial a value of the Polaris
Ranger without giving any value of the Cash that Tyler Johnson put in.

10. At paragraph 39 the Court sets forth in the Findings of Fact, Conclusions of
Law, Order, and Decree of Dissolution after Non-Jury Trial a value of a 2012
Clothing Trailer at $30,000.00. This again is the Court taking an exhibit in lieu of
testimony which it stated it was not doing. It is also ignoring the premarital trailer
that was sold to purchase this trailer with there being only a difference of $4,000.00.
This was not contradicted at trial. The Court completely ignored $26,000.00 of
premarital value of Tyler Johnson’s which again makes a great deal of difference in
the equity payment.

11.  The Court at paragraph 41 values the 2017 27-foot enclosed trailer at
$10,000.00. This is the trailer that the Court acknowledges that Amanda Johnson
used an insurance check of over $11,000.00 in damage. Yet the Court still values
the trailer at $10,000.00 with no acknowledgement of the agreed upon damage to
the trailer and the decrease in value.

12. The Court at paragraph 46 sets forth a calculation of value of Cash at
$71,079.00. First, the testimony of Amanda Johnson sets forth a great deal of
variance in the amount of Cash. Second, the Court sets forth that Amanda Johnson

does not want any income of the OA Promotions or Octane Addictions. Third, the

11
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Court does not value Amanda Johnson’s income in the value of assets received by
the parties. Fourth, the Court ignores the parties agreed upon statements that out of
any cash that was present with OA Promotions that there was at a minimum
$29,500.00 spent in April of 2019 when the parties separated. Fifth, the Court
ignores the testimony of Amanda Ann Johnson and her exhibits which demonstrates
a minimum of $31,700.00 in cash deposited into the accounts which she was
monitoring herself during 2019.

13.  That the paragraphs one (1) through twelve (12) above demonstrate that the
Court’s equalization payment is far from correct.

14.  The Court in paragraph 55 of the Findings of Fact, Conclusions of Law,
Order, and Decree of Dissolution after Non-Jury Trial awards Amanda Johnson
reimbursement of her payments towards the mortgage while the parties were
separated. The Court refuses to award Tyler Johnson reimbursements of the
payments that he made towards the Niehenke Building in paragraph 57 yet awards
her half of the equity. The argument of Pre-Tax / Post-Tax dollars does not hold any
weight when the parties both received the tax benefits as the testimony established
and when the Court still awards Amanda Johnson half of the benefit of the “Pre-
Tax” dollars.

15. The Court at paragraph 76 sets forth that the “Continuity and Stability of

Care” strongly favors Amanda Ann Johnson. However, the only reason this is

12
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present is that Amanda Ann Johnson denied Tyler Johnson parenting time and the
Court refused to enforce its own orders.

16. The Court at paragraph 85 sets forth credibility for a child custody
determination based on exhibits related to the parties’ finances prepared by Amanda
Ann Johnson being remarkable in detail. This should not be a consideration related
to Child Custody.

17.  Related to the issues set forth in paragraphs one (1) through sixteen (16) in
the Findings of Fact, Conclusions of Law, Order, and Decree of Dissolution after
Non-Jury Trial the Court’s Orders at paragraphs 1, 2, 3, 4, and 6 on pages 39 and 40
are incorrect.

IV. STATEMENT OF FACTS

For purposes of this appeal there are relevant facts that are set forth in the
testimony of the parties that is further confirmed in some aspects by the District
Court.

1. Cash Receipts of Octane Addictions and OA Promotions is considered
income. (Transcript Record on Appeal 3/4/2020 am Session pg 32 lines 1-25).

2 Amanda Ann Johnson does not want any income of Octane Addictions or OA
Promotions. (Transcript Record on Appeal 3/4/2020 am Session pg 63 through 66).
Amanda Ann Johnson further sets forth her income at $115,000.00. Id. Additionally

set forth by Amanda Ann Johnson who wishes to relinquish any ownership as of

13
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12/31/2018. (Transcript Record on Appeal 3/4/2020 pm Session pg 10-11 and 18-
20). This again is set forth in the discussion between Mr. Graves and Amanda Ann
Johnson Q. First of all, let’s just - - we already talked about personal property. We
want the Court to include personal property assets of Octane Addictions, but there
is - - the Sandalwood home has all of your marital property in it?

A The majority of it yes. (Transcript Record on Appeal 3/4/2020 am Session pg
69 Lines 14-19).

3. The Court took additional testimony for using the April 2019 separation date
as the date for the debts and to reimburse Amanda Ann Johnson for payments on the
marital home. (Transcript Record on Appeal 3/4/2020 pm Session pg 24).

4, The Court took additional evidence that Amanda Ann Johnson is not seeking
any of the income and only one asset to be awarded to her which is a camera with
lenses. (Transcript Record on Appeal 3/4/2020 pm Session pg 25-26).

5. Amanda Ann Johnson did not work for OA Promotions or Octane Addictions
at any point after the parties separated in April of 2019 and the testimony was that
all she did in 2019 was collect money for the first couple of shows. (Transcript
Record on Appeal 3/4/2020 pm Session pg 56 Lines 15-25).

6. Amanda Ann Johnson’s testimony demonstrates and is corroborated by her
exhibit 19 that there is $16,500.00 in cash deposited Lines 20-25 on Page 81.

Another $13,200.00 on Page 82 lines 1-4 (OA Promotions paid $3300 per month

14
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payment and Octane Addictions paid $3300.00 per month payment for the shop —
two months of payments is $13,200.00) — further corroborated by page 154 and 155
of June 9, 2020 session). Another $2,000.00 on page 82 Lines 12 through 14. Her
testimony along with the rest of the exhibit greatly reduces the amount of cash.
(Transcript Record on Appeal 3/4/2020 am Session pg 80-82 and June 9, 2020
Session pages 154-155).

7. Amanda Johnson admits that there is $29,500 in cash deposited into their
account — but she claims that the cash still existed. Page 63 of June 9, 2020 hearing
Tyler Johnson admits that the $29,500.00 in cash was all deposited and that was all
that was in the safe in April of 2019. Numbers again do not add up and the Court is
creating wealth. (Transcript Record on Appeal 3/4/2020 am pg 98 lines 1-16).

8. Page 48 — because of the Lemon Law the 2020 side-by-side had another
$3,000.00 put into it well after the parties separated but no credit would have been
$8,000.00 so he put $5,000.00 in cash — not taken into account. (Transcript Record
on Appeal 6/9/2020 pg 48).

9. Admission of Amanda Johnson that there was a total of $30k - $35k in 2019
cash at the end of the year in the business. (Record on Appeal 6/12/2020 pg 30-31).
10. Ending cash of 2018 - $44,900.00. (Record on Appeal 6/12/2020 pg 35).

11.  The Court sets forth in the first day of trial as follows: Page 42 — 43 Admission

of Exhibits are demonstrative of testimony only. This is further discussed by the

15
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Court on Page 42 Line 18 through Page 43 Line 11. The Court goes on to clarify
when Jim Graves (Counsel for Amanda Johnson) attempts to expand the meaning of
the admission of the exhibits on Page 49 Line 11 through Page 50 Line 3.

Mr. Graves: Based upon those admissions, your Honor, I - - just shows that
the allegations that the Petitioner had no input or contribution to Octane Addictions
or the promotion company are false. That is an admission against interest, your
Honor.

The Court: Well, Ms. Johnsons is testifying about her contributions, and I
anticipate Mr. Johnson will testify that it was not as extensive. And that will be a
decision for me to make.

Mr. Graves: Mr. Johnson sets forth in his testimony - - in his pleadings she
made no contributions to Octane Addictions, which now by admission of these
exhibits is wrong.

The Court: I don’t deem admitting these exhibits in lieu of testimony to be an
acknowledgement by Mr. Johnson everything Ms. Johnson is telling me is the truth.
That is a credibility question for me to determine. (Transcript Record on Appeal
3/4/2020 am Session pg 42-43).

12.  Exhibit 39 is demonstrative only as to her request to the Court not as to any
actual values or how she arrived at them. (Transcript Record on Appeal 6/12/2020
session pg 18).

13. COVID-19 had huge financial repercussions on OA Promotions and Octane
Addictions and Tyler Johnson sets forth all of the financial repercussions and the
cancelled shows in 2020. (Transcript Record on Appeal 6/9/2020 session pg 20-22).
He sets forth that West Yellowstone show was actually a loss. Id. at pg 22 lines 16-

20. The Court goes on to further inquire about the devastation that the COVID-19

16
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Pandemic has had on OA Promotions and Octane Addictions. (Transcript Record
on Appeal 6/9/2020 pg 218 and pg 225 lines 17-23).

14. Counsel for Amanda Ann Johnson gave incorrect Exhibit[s] that were used
the entire first day of trial. (Record on Appeal 3/4/2020 pm Session pg 61-62).

15. That from the first day of trial to the last day of trial due to COVID-19
information changed that would not have been present or been able to be used if the
Court had concluded the trial when originally scheduled. (Transcript Record on
Appeal 6/12/2020 Page 10 lines 22-25).

16.  During the Course of the parties separation and all the way through the Court’s
Order of October 22, 2020 Tyler James Johnson paid all of the payments on the
Niehenke building. (Transcript Record on Appeal 3/4/2020 am Page 76 — 78 ).

17.  Tyler James Johnson continued to pay all of the bills Octane Addictions was
paying. (Transcript Record on Appeal 6/9/2020 session pg 101-102 starting on line
25 of page 101).

18.  The amount that Octane Addictions was paying on the vacant land which went
to pay down the loan on the Niehenke Building was all paid by Octane Addictions.
(Transcript Record on Appeal 6/9/2020 session pg 118 lines 8-18).

19. That Tyler Johnson was making over $12,000.00 a month in payments and
Amanda Johnson was making a little over $2,000.00 a month in payments.

(Transcript Record on Appeal 6/9/2020 session pg 120).

17
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20.  The District Court heard evidence that Octane Addictions and OA Promotions
are basically the same thing. The only reason that Octane Addictions no longer was
doing the promotion side was due to insurance and tax issues. This is demonstrated
in the testimony of Amanda Ann Johnson. (Transcript Record on Appeal 3/4/2020
am session page 34-36) where she starts the explanation on pg 34, line 24:

Q  Why was OA promotions originated? I understand there is three specific
reasons why they are not all [pg 35 Lines 1- 9] part of - - the OA productions is
completely different than Octane Addictions. Can you tell the Court if I’'m correct
there is three reasons why they were split apart?

A That’s correct. They were split apart in 207 so prior to that the promotion
business was all done through the same company Octane Addictions as all of the
other activities the graphics business and the clothing lines.

21.  Amanda Johnson admits the motor home purchased before the marriage. Title
is only in Octane Addictions — premarital asset that the Judge gave no consideration
for but gave her a premarital home (Record on Appeal 3/4/2020 am session pg 65).
22.  The only difference in value between the clothing trailer that Tyler Johnson
owned premarital which was traded in on the 2012 clothing trailer was $4,000.00.
(Transcript Record on Appeal 6/9/2020 session pg 44).

23.  The side-by-side was paid for entirely by selling off previous assets of Octane
Addictions. (Transcript Record on Appeal 6/9/2020 session pg 47).

24.  Octane Addictions had $60,000.00 to $70,000.00 in premarital cash.

(Transcript Record on Appeal 6/9/2020 session pg 210).

18
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25.  On January 27, 2020 on page 4 — Lines 8 through 23 — the parties and the
Court discussed the temporary custody arrangement and the needs for adjustments.
Line 13-14 James Graves states “It’s okay, Your Honor, we will - - we’ll
accommodate whatever day Mr. Johnson needs. (Transcript Record on Appeal
1/27/2020 session pg 4, lines 8-23).

26. Amanda Ann Johnson specifically chose to not allow Tyler Johnson visitation
after the temporary arrangement was in place. (Transcript Record on Appeal
3/4/2020 session pg 39).

27. That Amanda Ann Johnson specifically denied numerous visitations with no
evidence of any threat to the minor child. Tyler James Johnson outlined all of the
restrictions, denials and efforts he was taking to ensure the minor child would be
safe which included isolating at a remote location in Ennis, MT where he spent a
majority of time and only traveling to Billings, MT for work on two different
occasions. (Transcript Record on Appeal 4/13/2020 session pgs 10-37).

28.  That the Court discusses the Governor’s Orders and Quarantine requirements
and the Court’s understanding of the Orders. Yet makes no reference to the
applicability to Child Visitation. (Record on Appeal 4/13/2020 session pgs 42-43).
29.  That there is a specific acknowledgement by Amanda Ann Johnson that she

was in violation of the temporary custody arrangement before the COVID-19

19
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restrictions were in place and she was denying parenting time. (Transcript Record
on Appeal 4/13/2020 session pgs 97-99).

30. That Amanda Ann Johnson acknowledges a denial of parenting time and on
overnights from separation (April 2019) until January of 2020. (Transcript Record
on Appeal 4/13/2020 session pgs 84-86).

31. That Amanda Johnson further acknowledges that she denied all parenting time
from Christmas of 2019 through January of 2020. (Transcript Record on Appeal
4/13/2020 hearing pgs 87-88).

32. That Amanda Ann Johnson was able to update information and provide new
information that would not have been considered at the time of the originally
scheduled trial due to the COVID-19 restrictions and the effect it had on trials.
(Transcript Record on Appeal 6/12/2020 session pgs 100-102).

V. STANDARD OF REVIEW
The Montana Supreme Court has set forth as to property and debt division the

following standard of review:

Section 40-4-202, MCA, governs the distribution of a marital estate. A district
court's interpretation of a statute is a conclusion of law that we review de novo for
correctness. In re C.D.H., 2009 MT 8§, § 21, 349 Mont. 1, 201 P.3d 126.Section 40-
4-202, MCA, vests the district court with broad discretion to apportion the marital
estate in a manner equitable to each party under the circumstances. We review a
district court's division of marital property to determine whether the court's findings
of fact are clearly erroneous and the conclusions of law are correct. Absent clearly
erroneous findings, we will affirm a district court's division of property and award
of maintenance unless we identify an abuse of discretion. As we have stated
previously, each case must be examined individually, with an eye to its unique

20



450
451
452
453
454
455
456
457

458
459

460

461

462
463
464
465
466
467
468
469
470
471

472
473
474
475

476

477

478

479

circumstances. Marriage of Spawn, 2011 MT 284, 99, 362 Mont. 457, 269 P.3d 887
(citations omitted).

We have further instructed that " the factors listed in [§ ] 40-4-202, MCA, must be
considered and referred to in the [district] court's findings and conclusions and there

must be competent evidence presented on the values of the property." Marriage of
Collett, 190 Mont. 500, 504, 621 P.2d 1093, 1095 (1981).

In re Marriage of Funk, 363 Mont. 352,270 P.3d 39, 2012 MT 14, (2012).

The Montana Supreme Court has set forth the following as to Child Custody and
allocation of parenting time as the standard of review:

This Court will not substitute its judgment for that of the trier of fact. We will
consider only whether substantial credible evidence supports the findings and
conclusions. Findings will not be overturned unless there is a clear preponderance
of evidence against them, recognizing that evidence may be weak or conflicting, yet
still support the findings. Jensen v. Jensen (Mont. 1981), 629 P.2d 765, 768, 38
St.Rep. 927, 930, cited in In re the Custody of C.C. (Mont. 1985), 695 P.2d 816, 818,
42 StRep. 190, 193. The Appellant must overcome the presumption that the
Judgment of the District Court is correct. [712 P.2d 1301] In re the Marriage of
Jensen (Mont. 1979), 597 P.2d 733, 36 St.Rep. 1259.

In Re Custody and Support of B.T.S., 219 Mont. 391, 712 P.2d 1298, (1986).

VI. SUMMARY OF THE ARGUMENT

The District Court abused its’ discretion as follows:
1. When it awarded a share of the income of Octane Addiction and OA
Promotions when neither party requested the income be distributed to Amanda Ann
Johnson and then in doing so did not take into consideration Amanda Ann Johnson’s

income.
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2 The District Court’s calculation of the amount of Cash available for Octane
Addictions and OA Promotions was clearly erroneous.

3. The District Court committed reversible error when it informed the parties
that it was not taking the exhibits as truth in lieu of testimony and then did exactly
that in forming the Court’s final decision and ignoring the testimony of Amanda Ann
Johnson that directly contradicted her own exhibits and ignoring the testimony of
Tyler James Johnson that was uncontradicted by anything other than an un-testified
to spreadsheet.

4. That the District Court committed reversible error by extending the trial in
this matter out over five (5) months during the middle of the pandemic and then
extending a decision in this matter another four (4) months and ignoring the financial
repercussions to the parties and to the assets available for distribution.

o That the District Court abused its’ discretion when it gave Amanda Ann
Johnson credit for all payments she made on the marital home and gave Tyler James
Johnson no credit for the payments he made on the other assets. Then distributed
the assets by awarding each party half of the equity.

6. That the Court committed reversible error when it converted the assets of
Octane Addictions to be divided equally between the parties but did not treat the

premarital house of Amanda Ann Johnson the same.
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7. That the Court committed reversible error when it based its custody decision
in deciding Amanda Ann Johnson was the primary care giver on her denying Tyler
James Johnson parenting time and when the Court specifically refused to enforce its
own orders related to parenting time during the pandemic.
8. That the Court committed reversible error when it indicated that Amanda Ann
Johnson was more credible based off of financial spreadsheets of the parties’ assets
in making a determination as to Child Custody.
VII. ARGUMENT

The District Court abused its discretion when it awarded a share of the
income of Octane Addiction and OA Promotions when neither party requested
the income be distributed to Amanda Ann Johnson and then in doing so did not
take into consideration Amanda Ann Johnson’s income. The evidence in this
matter which is clearly taken from Amanda Ann Johnson’s own statements is that at
no point in time did she request income from Octane Addictions or from OA
Promotions. In fact, she specifically as set forth in the Statement of Facts above
stated her desire to not have any of the income and to be released from any
responsibility as of 12/31/2018. While the Court did not find it appropriate to release
her prior to the parties separation the Court did end up making a decision to release
her as of 12/31/2019. In 2019 it is is not contradicted that Amanda Ann Johnson

and Tyler Johnson separated in April of 2019 and then Amanda Ann Johnson filed

23



519

520

521

522

523

524

525

526

527

528

529

530

531

532

533

534

535

536

537

538

for divorce in July of 2019. Nor is it contradicted that Amanda Ann Johnson after
the date of separation kept all of her income for the year, whether it be through her
payments for herself or whether it be through reimbursement of payments by Tyler
Johnson in the District Court Order. Nor is it contradicted that cash is income. In
fact, this as set forth above in the Statement of Facts is specifically what Amanda
Ann Johnson, a Certified Public Accountant that the Court seemed to put much
emphasis on, set forth. The issue seems to be that what the District Court did is it
took a single spreadsheet created by Amanda Ann Johnson which showed cash
(income) for OA Promotions and Octane Addictions and then added that into the
property distribution. This was clearly erroneous and an abuse of discretion. If the
District Court is going to allow Amanda Ann Johnson to keep all of her income for
2019 it would not make sense to not allow Tyler James Johnson to keep all of his
income. This is further compounded by the fact that while the Court does make
some allowance for payment of taxes for OA Promotions and Amanda Johnson’s
liability for taxes. It does not do so for Octane Additions. Thus, Tyler Johnson
would be responsible for all taxes with no consideration as the Court did for OA
Promotions. The Court’s dates simply do not make sense when it is calculating debts
and assets and this applies several times over. However, here, the Court took
evidence from both parties that prior to the separation date of April 2019 Amanda

Johnson did some minor bookkeeping for the year 2019 and collected cash at a
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couple of shows. After April of 2019 she did no additional work for the year. The
Court further sets forth a division date of July 2019 for the parties to reimburse
payments etc... [such as on the marital home] yet skews the assets of the parties by
including the income of Octane Addictions and OA Promotions in the assets of Tyler
Johnson. This is an abuse of discretion and clearly erroneous and should remand
this matter to the District Court.

The District Court’s calculation of the amount of Cash available for
Octane Addictions and QA Promotions was clearly erroneous. The District
Court sets forth that there was $35,662.00 in Octane Addictions Cash and
$71,079.00 in OA Promotions Cash. This is clearly erroneous as the testimony of
Amanda Ann Johnson and Tyler Johnson sets forth. Amanda Ann Johnson testifies
and this is supported by her Exhibit 19 that there were numerous cash deposits in
2019. This included in her testimony from March 4, 2020 the amounts of $16,500.00
(pg 81, lines 20-25). It included $13,200.00 on pg 82 lines 1-4) [she testifies as to
two (2) months worth of mortgage payments. The mortgage payments are split
between the two entities at the rate of $3,300.00 per entity. This equates to the
$6,600.00 per month. She sets forth an additional $2,000.00 on pg 82 lines 12-14.
Just through her testimony and not considering the remainder of her exhibit this

would be a reduction of cash in the amount of $31,700.00.
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The cash is further reduced when the testimony of Tyler Johnson, which was
not disputed was taken into account related to the 2020 side-by-side and the lemon
law purchase where Tyler Johnson had to use an additional $5,000.00 of cash for the
upgrade to the 2020 side-by-side.

The cash is further reduced and both parties agreed that in April of 2019 there
was $29,500.00 deposited to pay a variety of bills. The Court further describes this
in Finding of Fact no. 19 then makes no allocation or reduction of the amount of
Cash available. In fact, the District Court simply ignores this amount. Both parties
as set forth in their testimony and the District Court all agree that $29,500.00 in cash
was used but the Court does not account for it in finding the amounts of Cash that it
does.

There is simply no way the District Court’s calculations are correct and this
is a reversible error that requires remand as it completely changes the amounts that
are due on equalization.

The District Court committed reversible error when it informed the
parties that it was not taking the exhibits as truth in lieu of testimony and then
did exactly that in forming the Court’s final decision and ignoring the testimony
of Amanda Ann Johnson that directly contradicted her own exhibits and
ignoring the testimony of Tyler James Johnson that was uncontradicted by

anything other than an un-testified to spreadsheet. The first day of trial due to
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the shear numbers of exhibits it was requested that the exhibits be admitted for
purposes of demonstrative or backing up testimony and evidence of the parties. This
was done. Immediately there was an attempt by James Graves to indicate this meant
something more than it did. The District Court was clear when it stated that the
exhibits were not admitted in lieu of testimony and changing its’ position without
notice to the parties is reversible error.

This was further confirmed when on the last day of trial the exhibits were once
again discussed and admitted only as demonstrative or requests to the Court.
“Exhibit 39 is demonstrative only as to her request to the Court not as to any actual
values or how she arrived at them. (Record on Appeal 6/12/2020 session pg 18).”
However, what is evident is that when the Court wrote its decision the Court did
exactly opposite of what it said it was doing.

As attorneys and as our clients are participants in the legal system there are
the Rules of Civil Procedure along with the various rules of the individual Courts.
However, when litigating a case something else that has to be relied upon is the
statements made by the Trier of Fact as to how the Courtroom runs. In this matter,
there were specific, strategic decisions made based on the Court’s statements. Then,
four (4) months after the final day of trial it appears that what was done was the
Court backtracked on the rulings it made and pulled an exhibit out of a stack and

wrote a decision based on that exhibit, in essence admitting it in lieu of testimony
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and in contradiction as to what the Court directed at the time of trial. This is further
demonstrated where, as set forth above, the Court ignored the evidence and set forth
an amount of cash that was completely incorrect. This is a reversible error that
requires remand.

That the District Court committed reversible error by extending the trial
in this matter out over five (5) months during the middle of the pandemic and
then extending a decision in this matter another four (4) months and ignoring
the financial repercussions to the parties and to the assets available for
distribution. The year 2020 will go down in history and changing many aspects of
numerous different professions. The impacts will continue to be felt across a wide-
spectrum of businesses for years to come. In this matter we have a direct
consequence of COVID-19 to which the Court while giving lip-service at the end of
the day failed to take into account the compounding errors that it had made in
addition to the consequences of COVID-19. The first day of trial in this matter was
March 4, 2020. Due to COVID-19 the second day of trial did not occur until June
6, 2020 and the third day of trial did not occur until June 12, 2020. The Court then
took an additional four (4) months to make a decision. All of this set against the
backdrop of the Court stating how important it was to get the matter heard. However,
the end result demonstrates a complete disregard for the Court’s own statements and

a complete disregard for the realities of COVID-19 to OA Promotions and Octane
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Addictions. The Court as set forth in the Factual Statements above recognized the
almost complete destruction of OA Promotions and Octane Addictions in 2020. The
uncontradicted testimony was that OA Promotions and Octane Addictions went from
having 15-16 shows in 2019 plus additional fairs to a total of 4-5 shows in 2020 and
West Yellowstone being a loss and a Canadian show with a greatly reduced take due
to the drop in oil prices. The Court recognizes these things and in fact speaks to
Tyler Johnson directly about the impact. The Court asks him questions. Then
recognizing the significant impact completely ignores this when issuing its’
decision. It is an abuse of discretion where, even if the numbers on income were
taken as accurate by the Court, to not recognize that Tyler Johnson’s business did
not even approach Y4 of the 2019 business and then to set aside more than
$100,000.00 in cash stating that it would still be in existence from the end of 2018
and through 2019. The arguments related to the miscalculations of cash set forth
above are further incorporated herein.

COVID-19 created a situation in this case where not only did the Court ignore
the financial repercussions after he recognized the impact but it further exacerbated
the situation where as set forth above in the factual statements it allowed the
changing of information from the first day of trial to the last day of trial and took it
into consideration. This is evident when the Court does things such as on the first

day of trial set forth an amount for his 2018 Truck and then because the Court has
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this trial extend over five (5) months puts into Tyler Johnson’s equity category an
additional approximately $14,000.00 of equity. (Tyler Johnson’s 2019 Ford F-350
valued at $70,000.00 with a loan of $57,867.00). This vehicle was purchased well
after the parties separated and after the Divorce was filed for by Amanda Ann
Johnson. The only party the Judge did this to was Tyler Johnson was also indicates
at the minimum an unfairness to Tyler Johnson.

The impact of COVID-19 caused issues with this Trial and to the finances of
Tyler Johnson that the Court while giving lip service then ignored the realities of the
Pandemic and the restrictions on OA Promotions and Octane Addictions. This is an
abuse of discretion. The Court cannot on one hand recognize the COVID-19
situation and not hold Amanda Johnson in contempt because of the Pandemic related
to Tyler Johnson’s parenting time but then turn around and ignore those same
realities when estimating the Cash that was still available and the financial
repercussions. This demands remand by this Court.

That the District Court abused its’ discretion when it gave Amanda Ann
Johnson credit for all payments she made on the marital home and gave Tyler
James Johnson no credit for the payments he made on the other assets. Then
distributed the assets by awarding each party half of the equity. James Graves,
Amanda Johnson and ultimately the Court made many comments related to pre-tax

and post-tax dollars. The Court even specifically addresses this in paragraph 27 on
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page 12 and 13 of the Findings of Fact, Conclusions of Law, Order, and Decree of
Dissolution after Non-Jury Trial. Ultimately though this seems to be more of an
excuse than anything for not affording Tyler Johnson the same consideration as this
Court did to Amanda Johnson. The District Court ultimately ordered that Tyler
Johnson had to repay all expenditures that Amanda Johnson made for the marital
home during the parties’ separation Findings of Fact, Conclusions of Law, Order,
and Decree of Dissolution after Non-Jury Trial pg 21-22 paragraph 55. However,
during this same timeframe it is not contradicted as set forth in the factual statements
above that Tyler Johnson paid $6,600.00 a month for the Niehenke building that the
Court ultimately awarded Amanda Johnson Y% of the equity with no reimbursement
of any amount to Tyler Johnson. During the same amount of time that the Court
found that Amanda Johnson paid $39,378.45 Tyler Johnson paid $105,600.00. This
is not contradicted as both parties agreed that Tyler Johnson was paying $6600.00
per month for the Niehenke building. Whether it is pre-tax or post-tax does not make
a difference as ultimately the Court awarded Amanda Johnson Y2 of the equity and
Tyler Johnson was not reimburse for any of the payments. Again, at the very
minimum this seems to indicate an unfairness towards Tyler Johnson and when
looked at in an overall of all of the other items seems to indicate bias against Tyler

Johnson and is an abuse of discretion.
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That the Court committed reversible error when it converted the assets
of Octane Addictions to be divided equally between the parties but did not treat
the premarital house of Amanda Ann Johnson the same. The Court in this matter
took all of the assets of Octane Addictions and OA Promotions and gave Tyler
Johnson zero credit for pre-marital contributions yet awarded Amanda Johnson her
premarital value of her retirement and her premarital home. It was not contradicted
that Tyler Johnson had $60,000.00 to $70,000.00 in cash prior to the marriage. It
was testified to that the value of the Clothing Trailer that the Court set over to Tyler
Johnson at $30,000.00 was actually only a $4,000.00 difference in value. The
motorhome of the parties as set forth by Amanda Johnson was a premarital purchase
of Octane Addictions that she was simply on the loan for a better credit score. The
Court treated the premarital assets of the parties completely differently. Again, this
demonstrates at a minimum an unfairness towards Tyler Johnson and when
combined with all other aspects above indicates bias. The District Court abused its
discretion in treating the assets of the two parties so differently as it has done herein
and the matter should be remanded.

That the Court committed reversible error when it based its custody
decision in deciding Amanda Ann Johnson was the primary care giver on her
denying Tyler James Johnson parenting time and when the Court specifically

refused to enforce its own orders related to parenting time during the pandemic
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and when it indicated that Amanda Ann Johnson was more credible based off
of financial spreadsheets of the parties’ assets in making a determination as to
Child Custody. This Court as set forth in the Factual Statements above
acknowledged that Amanda Johnson had withheld parenting time. That she would
drop the minor child off at daycare instead of allowing Tyler Johnson to care for his
child. This Court acknowledged that Amanda Johnson was withholding visitation
during the pandemic even though the Court could not indicate that the Governor’s
Orders were not to apply to child visitation orders. The testimony of Amanda
Johnson demonstrated that from the time the parties separated until Christmas of
2019 she did not allow a single overnight and would allow very little time for Tyler
Johnson to parent. From Christmas of 2019 to the end of January of 2020 Amanda
Johnson withheld all parenting time. Ultimately, this Court found that Amanda
Johnson was the primary caregiver not because that is what occurred between the
parties but because Amanda Johnson refused to allow Tyler Johnson parenting time
and the Court refused to enforce the Orders that it entered. This combined with the
Court indicating that because a CPA has great financial spreadsheets so she should
get more credibility was reversible error.
VIII. CONCLUSION
The District Court abused its discretion and made numerous errors which

requires both the asset / debt distribution and the child custody to be remanded.
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