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STATEMENT OF ISSUES

Appellant presents the following issue for this Court:

1. Did the district court err by denying Appellant's motion for

directed verdict when the State relied upon minute entries as

competent evidence to show an Order of Protection was in

place; and

2. Did the district court err when it summarily denied defendant's

ability to collaterally challenge the validity of the order of

protection at trial.

STATEMENT OF THE CASE

Charles Clifford Hamlin (hereafter "Appellant') appeals the district

courf s judgment convicting him of two counts of violations of an order

of protection, 3rd or subsequent offense, and one count of stalking (App.

H, D.C. Doc 116) On January 22 through January 25, 2019, a jury trial

was held in this matter. Id. The jury convicted Appellant of counts I-

III. Id. Appellant was sentenced on April 17, 2019 to two years to the

Montana Department of Corrections on counts I and II for those counts

to run concurrently, followed by an additional five years on count
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III with all that time to run concurrent. Id.

FACTS 

The material facts primarily rest in the procedural posture of

proceedings related to a temporary order of protection issued in

December 2017 and legal arguments at a jury trial in January 2019,

after the State rested its case-in-chief.

Appellant was charged by Information on or about February 7th,

2018 (App. A.) The State charged Appellant as follows: (1) Count I,

Violation of Order of Protection (3rd or subsequent offense), in violation

section 45-5-626(1), MCA, a felony, alleged to have occurred on January

8th, 2018; (2) Count II, Violation of Order of Protection (3rd or

subsequent offense), in violation section 45-5-626(1), MCA, a felony,

alleged to have occurred on January 23rd, 2018; (3) Count III Stalking,

a felony, in violation of section 45-5-220(1)(b) and (3), MCA, alleged to

have occurred between on or about December 22, 2017, and on or about

January 23, 2018. Id.

Additionally, and in the alternative to Count III, the State alleged

in Counts 5 through 10, Violation of Order of Protection (31d or

subsequent offense), in violation of section 45-5-626(1), MCA, felonies,
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alleged to have occurred on December 22 and 29th, 2017, amounting to

two occasions on January 8, 2018, and separate and distinct violations

on January 13th and January 23, 2018. Id. Appellant entered not guilty

pleas and the case proceeded to a jury trial on January 22, 2019 (Trial

Trans., p. 1).

A. The Temporary Order of Protection

In BDR 2014-330, the district court ordered a temporary order of

protection (hereafter "TOP or TOP hearing') on Monday, December 1,

2017. (App. B, State's Exhibit 8.) This temporary order of protection

would be the basis for all the charges against Appellant. The temporary

order of protection was filed with the clerk on Monday, December 4,

2017, id, and set a hearing for December 21st, 2017 at 11:30 a.m. Id. A

hearing that would never occur.

Two days prior to the scheduled hearing, on December 19, 2017, sua

sponte, the court continued the hearing recognizing that Respondent

had not been served with the TOP. (App. C, State's Exhibit 35A.) No

where in the minute entry did it indicate the temporary order of

protection was to remain in place. See id
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Five days after the original hearing date was set on December 26,

2017, Respondent was served with the TOP and the minute entry from

December 19, 2017. (App. D, State's Exhibit 20). On January 3, 2018,

the date of the TOP hearing, Respondent was present with counsel and

Petitioner was present in the building but was "unable" to enter the

courtroom, so the court again, sua sponte, continued the hearing (App.

E, State's Exhibit 36). According to a minute entry, this time the court

indicated the temporary order of protection would remain in full force

and effect until the next hearing which was set for January 16, 2018.

Id.

On January 9th, Petitioner's counsel filed an unopposed motion and

order continuing the TOP hearing, which indicated the TOP to remain

in effect. (App. F, State's Exhibit 37-38). On January 29th, 2018,

Respondent's counsel filed a stipulated motion and order with the court

which vacated the January 30, 2018, TOP hearing and required a

status report. (App. G, State's Exhibit 39)

B. Directed Verdict and reopening the State's case-in-chief

In the subsequent criminal proceedings, the State presented its case-

in-chief calling numerous witnesses and offering several exhibits. After
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the State rested its case-in-chief, the defense made two motions. One

for directed verdict arguing insufficient evidence, Tr. Trans, 1/22/19, p.

506 at ln. 7, and the other one collaterally challenging the Order of

Protection, id at p. 513, lns 24-25; p. 514, lns. 1-8. The defense's motion

for directed verdict was on all Counts except Count III. Id at p. 507,

lns. 21-25, p. 508, lns. 1-5. The trial court denied both motions. Id at p.

513, ln 20 (denying motion for directed verdict); id. at p. 514 at lns. 19-

23 (denying defense's ability to attack the validity of the order of

protection).

Despite denying the defense's motions and the State resting its case-

in-chief, the State moved, pursuant to Mont. R. Evid. 611(a), to reopen

its case. Tr. Trans, 1/22/19, p. 524 at lns. 2-6. The court granted the

motion on the basis that the State did not rest its case in front of the

jury. Id at p. 528 at lns. 17-20.

Once the State's case-in-chief was reopened, it offered exhibits 35A

through 41, which were court documents related to the order of

protection proceedings. Id at p. 534, ln. 25; p. 535, lns. 10-19. Once

admitted, the State rested and did so on the premise that the jury could
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read the documents related to the proceedings. See id. Facts are added

as needed.

STANDARDS OF REVIEW

In regards to the first issue, this Court reviews the question of

whether sufficient evidence supports a conviction cle novo. State v.

Swann, 2007 MT 126, ¶ 19, 337 Mont. 326, 160 P.3d 511. The evidence

is considered in the light most favorable to the prosecution to

determine whether "'any rational trier of fact could have found all the

essential elements of the offense beyond a reasonable doubt.'" State v.

Torres, 2013 MT 101, ¶ 16, 369 Mont. 516, 299 P.3d 804 (quoting State

v. Trujillo, 2008 MT 101, ¶ 8, 342 Mont. 319, 180 P.3d 1153).

To the second issue, this Court reviews a district court's decision

on issues of law to determine whether the decision was correct. State v.

Frickey, 2006 MT 122, P 9, 332 Mont. 255, 136 P.3d 558; see also State

v. Krebs, 2016 MT 288, ¶ 7, 385 Mont. 328, 330, 384 P.3d 98, 100

(reviewing predicate offense used for enhancement on correctness

grounds).

ARGUMENT
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1. There was insufficient, competent evidence to prove that a

valid temporary order of protection was in place which was an

essential element of the crime.

"When, at the close of the prosecution's evidence or at the close of

all the evidence, the evidence is insufficient to support a finding or

verdict of guilty, the court may, on its own motion or on the motion of

the defendant, dismiss the action and discharge the defendant.

However, prior to dismissal, the court may allow the case to be

reopened for good cause shown." 46-16-403, MCA.

Here, the defense properly argued that there was insufficient

evidence offered that a valid order of protection was in place from

December 22, 2017 through January 23, 2018. Tr. Trans, 1/22/19, p. 506

at lns. 7-25. The district court ordered a temporary order of protection

on Monday, December 1, 2017 and set a hearing for December 21st, 2017

at 11:30 a.m. A hearing that would never occur but was set at exactly

twenty days. (App. B, State's Exhibit 8).

The basis for the twenty (20) days is clear. Specifically, section

40-15-201(4), MCA, provides that [t]he court may, without requiring

prior notice to the respondent, issue an immediate temporary order of
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protection for up to 20 days if the court finds, on the basis of the

petitioner's sworn petition or other evidence, that harm may result to

the petitioner if an order is not issued before the 20-day period for

responding has elapsed. Id. at (4)(emphasis added).

At this point, the defense argued the Order of Protection expired,

yet the lower court denied the motion for directed verdict. The State

offered in its original case-in-chief only the TOP, Return of Service, an

Order from February 13, 2018, and subjective and irrelevant testimony

about the protected person's belief that the TOP was in place. January

23, 2018. Tr. Trans, 1/22/19, p. 508 at lns. 7-22; see also State's Exhibit

9.

At this point in the proceedings, no rationale trier of fact could

have concluded a TOP was in place. Violations could not have occurred

on December 22, 2017 because Appellant was not served until four days

later on December 26, 2017. Although service is not required to sustain

a conviction, section 45-5-626(1), any violations required the Appellant

knew the order was in place, id. And all that he was served with was

the original TOP and a minute entry continuing the hearing. Nothing

in the December 19, 2017 Minute Entry indicated the TOP was to
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remain in place. (App. C, State's Exhibit 35A), State's Exhibits 35A

through 41 were not even offered into evidence until the State was

allowed to reopen its case and after the defense had argued both that

there was insufficient evidence and that it wanted to collaterally attack

the Order of Protection based on State v. Huffine 2018 MT 175, ¶ 23,

392 Mont. 103, ¶ 23, 422 P.3d 102, ¶ 23. See January 23, 2018. Tr.

Trans, 1/22/19, p. 514 at lns. 3-4.

Here, the threshold and dispositive question is what constituted

affirmative and competent evidence that the TOP was in place during

the time of the allegations. By way of analogy, when attacking prior

convictions related to misdemeanor traffic offenses, in State v.

Chaussee, this Court clearly stated:

Mfirmative evidence may include direct evidence and
circumstantial evidence. But whatever evidence is offered, it
must be more than a silent or ambiguous record, and
conclusory or self-serving inferences drawn therefrom, or
testimony speculating about what might have happened in
the underlying case Mfirmative evidence is evidence which
demonstrates that certain facts actually exist or, in the
context of a collateral challenge, that certain facts actually
existed at some point in the past—for example, that the trial
court actually did not advise the accused of her right to
counsel, or that an indigent defendant actually
requested the appointment of counsel but counsel was
actually refused. An affidavit from the defendant, a witness,
or court personnel attesting this sort of affirmative evidence
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will figure more persuasively in the calculus of whether the
rebuttable presumption of regularity has been overcome
than will, for example, references to unclear court minutes,
judge's notes, or preprinted forms.

Id. at 2011 MT 203, ¶ 18, 361 Mont. 433, ¶ 18, 259 P.3d 783, ¶ 18

(emphasis in original and added).

Here, this Court is faced with too many questions. First, the

TOP was ordered on December 1, 2017 with a hearing set on

December 21, 2017, yet miraculously the district court two days

prior, with nothing scheduled or docketed just continues the

hearing. (App. D, State's Exhibit 20). Then the hearing is reset

but Appellant was not even afforded the 20 day response period by

statute or the ability to request an emergency hearing within the

initial 20 days set by statute. 40-15-201(4), MCA; 40-15-202(2),

MCA.

There is no record that supports the lower court found good

cause for the December 19, 2017 continuance as required.

Specifically, section 40-15-202(1) provides a hearing must be

conducted within 20 days unless good cause exists. By statute on

December 19, 2017, when the court, sua sponte, continued the

TOP hearing, it was required that good cause be established for
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the delay and the good cause why the TOP would be continued,

amended, or made permanent. Id. Therefore, the lower court's

determination that the court did not say the TOP was dismissed,

supported by unclear court minutes, was both illogical and

inconsistent with this Court precedent regarding affirmative

evidence. Accordingly, the lower the court erred in allowing this

matter to be submitted to a jury to decide: Minute Entries and

Motions were insufficient competent evidence to establish a TOP

was in place.

2. The district court erred when it summarily denied defendant's

ability to collaterally challenge the validity of the order of

protection and therefore violated his due process rights.

The Due Process Clause of Article II, Section 17, of the Montana

Constitution "protects a defendant from being sentenced based upon

misinformation." State v. Chaussee, 2011MT 203, ¶ 9, 361 Mont. 433,

259 P.3d 783. "A constitutionally infirm prior conviction used for

enhancement purposes constitutes 'misinformation of constitutional

magnitude."' Id. Thus, the state "may not use a constitutionally infirm

conviction to support enhanced punishment." State v. Chaussee, 2011
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MT 203, ¶ 9, 361 Mont. 433, 259 P.3d 783. (quoting State v. Okland,

283 Mont. 10, 15, 941 P.2d 431, 434 (1997)). Naturally, these

unwavering principles extend to proof in a case where the predicate is

an Order of Protection. See generally State v. Huffine. Id. 2018 MT

175, ¶23, 422 P.3d 102, 114-15

The district court's decision to allow the State to reopen its case-

in-chief offering exhibits related to whether a valid order of protection

was in place and denying defense's ability to legally challenge the order

of protection was both legally incorrect and resulted in a substantial

injustice by allowing an element of the allegations to be presumed and

the jury to read biased hearsay on a proceeding. See JURY INS. 17

(stating "Prima face evidence is evidence which, if unexplained or

uncontradicted, is sufficient to sustain a judgment in favor of the issue

which it supports1; App. E, State's Exhibit 36 ("Minute Entryl(stating

Petitioner unable to entre the courtroom)

This case presents the issue that remained outstanding following

dicta in State v. Huffine. In Huffine, this Court stated the following:

[u]pon our independent review of the record on appeal, we
similarly find no basis upon which to suspect that the 2006
protective order at issue was constitutionally invalid. Thus,
we need not consider whether, by extension of or analogy to
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our holding in Maine, a criminal defendant charged with
violating a protective order may similarly collaterally
challenge the validity of the order in a subsequent criminal
proceeding."). Here, the district erred in two ways. First, it
did not allow the defense to challenge the validity of the
TOP. Second, the evidence was insufficient relying on
minute entries: Documentation this Court has clearly
rejected in the context prior convictions. Taken as whole
with the jury instructions the evidence presented was
insufficient to support a conviction.

Id. 2018 MT 175, ¶23, 422 P.3d 102, 114-15.

This Court turned to the Wyoming Supreme Court in regards to

collaterally attacking Order of Protection. See id. Specifically, in

Joyner v. State, Defendant argued, inter alia, that the trial court erred

by denying his motion to dismiss because he had not been given an

opportunity to challenge the underlying order of protection. The

Wyoming Supreme Court agreed. Joyner at. 2002 WY 174, ¶23. The

court developed a test akin to the analysis in the Main Framework

when examining the validity of prior convictions for driving under the

influence. State v. Maine, 2011 MT 90, 360 Mont. 182, 187, 255 P.3d

64. Collateral Challenges have been deeply rooted in Montana

jurisprudence for nearly half a century. See ag., Lewis v. State, 153

Mont. 460, 463, 457 P.2d 765, 766 (1969); however, the Maine

framework has never been entirely extended when it relates to Orders
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of Protection. The Joyner Court did create a procedure similar to Maine

Specifically, the Court found the following procedure to attacking the

validity of the protection order:

The defendant has the burden of production for making a
prima facie showing that the order of protection was
entered in violation of his constitutional rights. Should the
defendant meet this burden of production, then the burden
shifts and the prosecution must establish, beyond a
reasonable doubt, that the order was constitutionally
obtained. The trial court should determine such questions of
law at a pretrial hearing.

Joyner v. State, 2002 WY 174, ¶19. This procedure and inferences

are entirely consistent with Montana Law and this Court should

adopt it for future guidance except for forcing it as a pretrial

matter. Here, TOP hearings were set and continuances made

without a finding of good cause. Respondent did not enjoy the

statutory benefit to request an emergency hearing within 3 days

as offered by statute because he was not even served within the

original 20 days.

Additionally, for all the purported conduct and allegations in

this case, perhaps the criminal allegations would have not even

come to fruition had the order been served, findings been made,
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and clearly communicated as to the requirements to remain law

abiding. Whether Order was valid is a question of law that the

lower court should have considered. It didn't and it violated

Appellant's due process rights. The Wyoming Supreme Court

tailored a three part remedy of withdrawal of plea, dismissal, and

remand for further proceedings. Joyner v. State, 2002 WY 174,

¶23. This Court can equally fashion a remedy that sets aside the

convictions, dismisses the charges, and set matters for hearing on

the validity of the Order of Protection and it should do so.

Here, whether the State proved a TOP existed was primarily

based on minute entries. By analogy, this Court has almost uniformily

rejected collateral challenges to prior driving under the influence

convictions by the use of minute entries. See State v. Anderson, 2001

MT 188, ¶ 21, 306 Mont. 243, If 21, 32 P.3d 750, ¶ 21. Here, the

prosecution offered an exhibit, didn't explain it, authenticate it, and

didn't offer it until it was allowed to reopen its case-in-chief. That

exhibit was beyond prejudicial with little probative value when it

expressly states the petitioner in the order of protection was in the

courthouse but couldn't come into the courtroom. App. E, State's
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Exhibit 36. The issue was raised and the lower court erred in denying

defense counsels ability to challenge the validity of the minute entry

TOP.

CONCLUSION

Respectfully submitted this 19th day of February, 2021.

By: /s/ David M. Maldonado
David M. Maldonado
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