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Attorneys for KSJ Plaintiffs

IN THE ASBESTOS CLAIMS COURT OF THE STATE OF MONTANA
Cause No. AC 17-0694

                                                                                                                                      

IN RE ASBESTOS LITIGATION, 

Consolidated Cases.
__________________________________________________________________

KSJ PLAINTIFFS’ JOINDER IN MHSL’S RESPONSE BRIEFS
(Applicable to All Cases)

__________________________________________________________________

COMES NOW the KSJ Plaintiffs, by and through counsel of record and hereby

joins and adopts by reference the briefs set forth by MHSL in response to Defendant

BNSF's Motion for Show Cause and Motion to Dismiss 103 Personal Representative

Claims.  While these motions are aimed at the MHSL Plaintiffs, the issues addressed

therein collaterally impact the ongoing deferred docket status and obligations of the
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KSJ Plaintiffs.  By this pleading, KSJ Plaintiffs further provide the following

information, not inconsistent with the positions asserted by MHSL:

Annual Medical Exams and Serial Radiology

Libby, Montana, claimants continue to face logistical and practical challenges

for local compliance with the annual medical exam deferred docket management

provision.  As discussed with the Court during the October 13, 2018, hearing, most

clients do not get acquire (and do not medically necessitate) annual radiology

surveillance.  See Transcript (10/31/18), 14:16-15:1. 

To address this reality, KSJ has approached certain Defendants with tolling

agreements dismissing unimpaired claims, without prejudice, while tolling the statute

of limitations to allow settlement or litigation when impairment arises. See Manual

for Complex Litigation, Fourth, § 13.23, p. 179. KSJ counsel remains amenable to

such agreements with Defendants individually and/or globally by Order of the

Asbestos Claims Court (i.e. MHSL's Motion for Registry). 

Costs of Acquiring Medical Records

BNSF takes the position that the Plaintiffs must bear fully the costs of

providing the Defendants with the annual medical exam records.  This is inconsistent

with this Court's Order on Cost Sharing (August 30, 2018), establishing a repository

for such records and a cost sharing platform for all involved parties.  To date, KSJ

Plaintiffs’ minority share of record repository acquisition costs exceeds $11,000. To
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then add the complete burden for Plaintiffs to pay all acquisition costs for annual

medical records is inequitable and contrary to the cost sharing Order. The repository

was set up for the express purpose of records collection and should be used for the

acquisition of annual medical reports.   

Warboys impact on the reliability of CARD findings

Wholesale exclusion of CARD medical evidence is not supported by the

Montana Workers' Compensation Court's (WCC) findings in Warboys v. Liberty

Northwest Ins. Corp., 2020 MTWCC 5.  Warboys was largely a factual dispute

regarding the competing medical findings of treating and consulting physicians. 

Warboys' occupational disease claim was supported by CARD providers, a consulting

pulmonologist, and a local radiologist.  The Court admitted CARD's findings, along

with other medical findings, and afforded them the weight it deemed appropriate.  

BNSF's assertion that "no other radiologist... detected any signs of asbestos

related disease in the patient" is a flat misrepresentation. BNSF Show Cause Brief,

p. 18.  In addition to the CARD findings, Kalispell radiologist, Dr. Patrick

McDonnell, noted Warboys’ January 17, 2013, CT scan revealed: 

SLIGHT SMOOTH PLEURAL THICKENING OF THE MID AND
LOWER HEMITHORACES BILATERALLY SUPERIMPOSED
UPON OTHERWISE NORMAL PROMINENCE OF PLEURAL FAT. 
THE FINDINGS ARE NONSPECIFIC THOUGH COULD
CONCEIVABLY REFLECT ASBESTOS RELATED DISEASE.
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1/18/13 St. John's Lutheran Hospital Radiology Report, attached as Exhibit A;

Warboys, ¶ 15.

After hearing and admitting the competing medical evidence, the Court found

that Warboys did not have a "currently diagnosable ARD," but rather "nonspecific,

equivocal pleural prominence." Warboys, ¶¶ 49, 54.  Recognizing the "latency period

of ARDs and the difficulty of diagnosing an ARD at its earliest stages, Warboys may

develop a diagnosable ARD in the future," leaving the door open for a future

occupational disease claim. Warboys, ¶ 54.  

Warboys does not serve to diminish the credibility of the CARD providers. 

Instead, it illuminates the persistent issue recognized by all parties and this Court. 

Early ARD medical findings, without substantial impairment, necessitate early filings

to preserve the applicable statue of limitations. Such premature, forced litigation is

a burden on the courts, expensive for all parties, and (like Warboys) may not provide

finality to the claims/causes at issue.

DATED this 15th day of May, 2020. 

KOVACICH SNIPES JOHNSON, P.C.

By:    /s/ Ben A. Snipes                          
Ben Snipes
P.O. Box 2325
Great Falls, MT 59403
Attorneys for KSJ Plaintiffs
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