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I Shane Phillip Nickerson a pro-se litigant and laman of the law
appeal the eleventh judicial districts court of the county of Fla
theads, denial of this petition. I ask this honorable court to pl
€ase give me leﬁhway and lattitude in my arguments to this brief
as Tam a pro-se litigant.

My case is a very complex case amd there are cumulative errors in
fegards to this case. My constitutional protection and gurantee o
f my rights to effective counsel, rights to a fair trial, rights
to effective appellate counsel, all sitlp sixth amendment rights
Of the U.S. constitution and Monmanas constitution was violated.
I have been denied equal protection of the law and several due pr
Ocess violations were done in this case by the state and district
court inwhich is in violation of my 1l4th amendment protection. Do
Uble jeopardy violations are cumulated as well to all these convi
Ctions in this case, inwhich violates my 5th amendment rights, an
d Montanas double jeopardy stautes M.C.A 46-11-503 (a), M.C.A 46-
11-410. Montana carries a stronger protection against double jeop
ardy than the U.S. constitution.

My protected 8th amendment rights are violated due to these convi
Ctions and sentences, this is why I never filed a timely post-con

Viction relef which I will explain in this brief. Extroardinary c

ircumstances,



The extfoardinary circomstances that I refer to is my hentél heal
th and fear of having any of my legal documents due to the public
ity to my case. In jail awaiting trial when I was housed with oth
er inmates', my arrest warrant and other tg= legal documents were
read when I wasn't on the block by inmates. This lead me to get

into several altercations while awaiting trial. Also due to the

Pre-trial publicity jail staff (some) treated me horribly, I ende
d:uﬁ getting charged with aséaults on officers and-this was, inflé
Mmed with the media as well. So coming to pfison i didn't want an
y- of my legal documents because I've been targeted dﬁé to the pub
licity to my case. I've been in sveral fights due fo this convict
ion , harrassed, assaulted, and been severely discriminated on By
certain staff here and inmates. Mentally I éuffer from PTSD and e
Xtreme paranoia, I can't_afford private. counsel and sharring any
information about my crime ﬁuts me in danger. I've had inmates sa
Yy they will say I confessed to my crime to them, officers tell me
I will rot in prison and never get out. All of this creates extre
Me mental health issues; I even attempted.suicide several times d
e to all of this. The ﬁaranoia I suffer iSvsevepevat times I ass
Umed most my legal mail was being read (out-going) due to comment
s of word for wordlsentences in the mail by some officers. I've b
een toid my visits are bugged,vent system etc.. So I started givi
Ng all different stories about my case through the mail, phone, e
Ven visits. Only to see if it would ever get back to me or ever u
Sed against me. These circumstances caused me trouble in tryiﬁg t

0 file a timely post-conviction relief¥. 1 have always maintain

ed my innocence to all of my convictions



i have never confessed to my crime nor ever would. These unlawful
l conmictions make me feel stuck inwhich causes severe mental war
eness, or mental impairment. This Post;conviction relief is time
barred, but as I got most of my legal documents and transcripts I
noticed cumulative errors onh the records.nSo I petitioned this c
ourt for DNA testing as new evidencé to raise the time bar. The
appeal of -denial .for DNA‘testing is added with this petition. Me
being a pfo-se litigént and laman of the law I/wés inaccurate in
what was new evidence in regards to the DPHHS recordé, and I txie
d presenting a stroﬁger_prima facie in my petition for DNA testin
g appeal. '

vThe DPHHS records is'nt new evidence but it was part of thelfecor
d for appeal and never briefed on my direct appeal along with sev
eral cumulative trial errors. I don't know if the district court
ruled that those records could not be used in trial inwhich would
be a Brady violation. Those DPHHS records contain evidence of act
ual innocence in this circumstancial case, and were of impeachmen
t vélue as witness Mari Hines lied about several incidents within
those records,in her video deposition. The state used a cumulativ
e amount of hearsay from wifness Mari Hines and this witness told
doctors I did something to her son, inwhich caused probable cause
Of‘allegations of sexual abuse by Kalispell fegional medical cent
ers Dr.Briles. Mari Hines should have been equally charged as me
as there is jusﬁ as much cirecumstacial evidence on her verses me.
So the DPHHS records aren't new evidence but would constitute a v
iolation of my sixth amendment righsts and fourteenth amendment r

ights.



These DPHHS records would serve as a.fundemental miscarriage of j
ustice. These records alone would have gotten me a new trial on a
11 counts, had it been briefed on direct appeal.My appellate coun
Sel Koan Mercer advised me to go to sentence review and as I expl
a8ined earlier in this brief why I don't want or did'nt want any
of my legal documents in prison. Koan Mercer made cumulative erro
rs on my direct appeal. There is cumulative trial errors on the r
ecord and he failed to brief any'of that. Koan mercer only got th
€ assault on a minor vacated, when had he briefed cumulative tria
l errors or under the cumulative error doctrine , I would have pe
evailed on direct appeal. His performance is far below the strckl
and v. Washington standard.

All thoghgh appellate counsel doesn't have to brief all frivolou
S issues there was;bhtast blatant constitutional violations withi
n the record. Jury instructions inwhich subjected me to double je
Opardy, lack of evidence analized 7 of 32 items,Mari Hines testif
Ying under the influence of drugs both the state and trial counse
l acknowledge this in closing arguments on the record,the state
Used hearsay from Mari Hines in closing arguments,DPHHS records n
ever briefed,several impeachment exculpatory witnesses that never
testified, pre-trial publicity,= cumulative errors and trial erro
rs. My sexual assault conviction is in violation of several const
itutional protections, the states theory was sexual contact by co
Mmiting sexual intercourse without consent, this was inflammed th
rough the media, beginning of trial ,middle trial,and even the en
d. (as to the penile injuries) The states theory was they were bi
te marks or a suck which is sexual intercourse without consent. T
he state added the pinching element at the later stage of trial i

n closing arguments inwhich violated my due process of=trh the la

W e



Tﬁe change of theory or added essential element of the c;ime was

fundementally unfair. Had the Judge knew of the pinching element

to the penis he would have granted the middemeanor sexual assault
instruction requested by my defense counsel. This sexual assamlt

Charge had a dead-lock, had the state not ehZA changed their theo
y or analized all items swabed off me and the diaper never# anal
ized , This charge would have been acquitted. To prove the state

Maliciously charged me they'amended informafion and charged me wi
th assault on a minor. This is because the state knew there theor
Y of the case was'nt as strong. So it makes no sense for the judg
€ to allow the state to amend and grant a lesser charge but not g
Tant any m¥de misdemeanor instruction or any lesser offense instr
Uction. That is fundementally unfair and the judges instructions

a@lone could amount a reversable error. This allowed the state to

get merged offenses and a included offense with another in viola
tion of M.C.A 46-11-410 criminal endangerment and assault on a mi
Hor are merged offenses with my aggravated assault charge. Crimin
a8l endangerment alone could be a lesser offense to aggravated ass
ault as the states theory was all out of the same tramsaction. Th
is is another error by appellate counsel Koan Mercer, even though
there is no Montana case, my case would have been the first. Koan
Mercer has even briefed several cases in violation of M.C.A 46-11
-410.

The state violated the federal muliple charges statute and these

Convictions violate that. My sexual assault conviction if DNA tes
ting 1is denied by this court to prove actual innocemce.Due to Pr
Osecutorial misconduct changing their theory inwhich ms a‘misdehe

anor offense,also using illegal hearsay in closing arguments=srg

to prove motive to commit sexual assault,and lack od DNA testing



vThese constitutional violations amount to constitutional trial er
rors. My case should be given retro active jurlstiotlon,to~the
Deck v. Jenhins,814'F.3d 954 and this convlction of SexuallassaUl
ot should'he Vaoaated'inlight‘of Deck v. Jenkins. Iffthis court do
esn't allow the Petition for DNA testing. Or if this court will g
rant:me a new directlappeal'under cumulative errorsfby'appellate
00unsel Koan Mercer.

’Had all DNA evidence been properly analized and the use of DPHHS
4records and all the impeachment witnnesses called to testlfy Th1
s would have allowed me;tohtestlfy and explain why I was.nt hones
-t to the deteotivevand those records have incidents that_corrobor
ate actual_innocenCe and at worse I nould have been found notfghi
‘lty“to aggravatedﬂassault or any of these offenses. At worse crim
inal endangérment if thoSe‘reoords nere used and I'testified It

"makes any trlal fundemetally unfair ', my testlmony would have exp

: 1a1ned much of more negllgent endangerment, not these heinous off .

ense. I just don't want to incriminate myself on this brief. This
is why I wanted counsel-and a hearing on this issue, I also belie
- Ve in my trial several jury influenses occured 1nwh1ch is a. mlsc

iarrlage of Justlce. My brother Roger Nickerson was handcuffed and

detalned by Jallor Mallory infront .of jurors and my counsel ~ this

Puts ‘a bad llght of my. family and even myself to Jurors and shoul

d have been a m1str1al My trial counsel should have declared a m
istrial on‘several groundS' His performance fell far below the St

There was no justifiable reason

rlckland V. Washlngton standard
for all the errors performed by my tr1al counsel and appellate co

unsel,my sixth amendmend guarantee protectlon has been V1olated.

I please ask this court to lift the time bar under the miscarriag"

e of justlce'standard and please grant my petition for DNA testin

g



This petition is time-barred, but post-conviction DNA testing is
new evidence. In Golden v. State,2014 MT his posg-conviction reli
ef was viewed as untimely, which can be construved as time barred
This court reversed the district courts ruling in Golden and hi
s ineffective assistance of appellate counsels claim granted. In
Golden 2014 MT he had inadmissable hearsay and petitioned for DNA
testing on a sexual assault conviction. He was denied his petitio
n due to a eye witness account to his sexual assault conviction.
Where in my case the state violated my due process not fully anal
izing all swabs taken from me, and proceeding through trial with
false evidence in violation of Napue v. Illinois. There was a dea
d-lock to the sexual assault conviction, so had aLi DNA evidence
been fully analized it's more probable that I would have been acq

uitted of sexual assault as well. The state used inadmissable hea

r say in closing arguments to prove motive to commit sexual assau

lt. Saying T told Mari Hines I was sexually abused as a child, an
d this was the night before the abuse of the victim happened. Wit
Dess Mari Hines testified under the influence of drugs , no testi
mony is admissable under #m5% intoxicants, this is fraud upon the
court and a funaemental miscarriagé of justice. These statements

Wwhere never objected to by my trial counsel. This hearsay was us
ed to convict how is it fundementally fair to use any of this wit
Nesses hearsay, and proceed through trial with a intoxicated witn
esses testimony and also not fully analize exculpatory evidence.

In Hagen v. State,1999 MT 8 his ineffective assistance of appella
te counsel claim was granted, and in Price v.§$tate,2007 MT 307 hi
s petition was granted as appellate counsel was ineffective. In m
y case there was cumulative #£%r trial errors and constitutional e

rrors, Appellate counsel made cumulative errors.
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In Deck'v.‘Jenkins,814 F.3d 954 Prosecutors misstatements'and pro
hsecutorial misconduct amounted to comstitutional trial errors. Th
e state in my case advanced.in a'different element of pinching th
evpenis , when throughout trial and arrest the penile injuries ma
s thatbcaused by mouth. This new theory is a'misdemeanor allegati
- on and was never.proven by the state. My case shonld be given ret
Yo active consideration as there is far more violations to my‘six
th amendment rights,‘and fourteenth amendment rights. The state i
n my case Violated several trial errors ‘and Deck V. Jenkins, 814 F
. 3d 954 should be given effect to my case as>it was done after m

ine. In Robbins v. Smith 152 F.3d1062 his appellate counsel faile

_dvto brief cumulative constitutional trial errors and was_granted,

relief My~casefis far worse to cumulative errors‘than State v. C
~ unningham 2018 MT 56. The DPHHS. records alone would of got mg an

ew: trial as they were part of the record for appeal These record

s are similar to State v..Weisbarth 2016 MT .214 but have far more'f:

exculpatory value than this Weisbarth case. This made my trial £

undementally‘unfair without the use of impeachment-exculpatory ev

idence, with these DPHHSfrecords.The witness lied about the event

"S in these records.in her video deposition (Mari Hines). These re

Ords could have been used to 1mpeach any of the hearsay used by M

ari Hines. I only told her ¥ that I was molested by my baby Sltte'.

r,weeks before she lived with me . Mari Hines tw1sted this hearsay
to help prove motive for the state. by saylng I said this the nigh

t before my arrest. She lied several times and evenvtestified und

er. the influence of drugs to my counsel and her testimony caused .

probable reasoning for the conviction to my sexual assault charge
=, and other charges I assumed she was a co -defendant at first a

nd.tried to keep her out of trouble, I refused to give a SeX#al a

. <
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ésault kit because I assumed Mari Hines was accusing me of raping
her to get out of trouble. I had no idea that I was being accused
of something sexual to an infant. This is disgusting offensive an
d unexplainable, and Iam not responsible for any of the victms br
uises on his body or head. The victims mother knew what happéned

and told the nurse the vicﬁim got his head stuck between the nett
ing of the crib, She says in her video depbsition she said that b
ecausé she was scared , but contradicts herself by later saying I
t looked to her‘that the abraisions was caused by the netting of

the crib. She only stastre started to blame me because she was bei

ng asked questidné (Mari Hines). The DPHHS records contain corrob

orating evidence to what I would have testified to, and helped me

in this circumstancial case and at worse I'd been guilty of crimi
nal endangerment, as I am guilty of negligent endangerment, mnot t
hese offenses I am currently convicted of.

In Bradford v. Davis,923 F.3d 599 he estab%ished cause to overcom
e procedural default as he was timebarred=bus habeas relief, he w
as able to establish prejudice and a constitutional violation tha
t occured to his convictions, |

This case should give retroactive consideration to my case and I
request this court to grant me a new trial under the cumulative
error doctrine, or grant me a new direct appeal due to appellate
counsels cumulative errors, and constituional violations within

this conviction or convictions.
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- GERTIFICATE OF SERVIGE |

All of which I have briefed in this petition is all to
the best af my knowledge and sworn under the penalty of perjury.
The following parties have recieved a copy of this petiiion and

the certificate of service.
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CHRISTOPHER L. HARRIS
NOTARY PUBLIC for the
State of Montana
Kesiding at Arlee, Montana
My Commission Expires
March 20, 2022
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P.0. Box 203003
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Montana Attorney General
P.0. Box 201401
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- Flathead County Attorney
- 820 South Main
Kalispell,MT 59901

Shane Phillip Nickerson pro-se litigant A.0 3004447
700 Conley Lake R.d
Deer Lodge,MT 59722
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