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Consolidated Cases DEFENDANT BNSF RAILWAY
COMPANY’S RENEWED RULE
41(b) MOTION TO DISMISS AND
BRIEF IN SUPPORT

Applicable to All Cases
THIS DOCUMENT RELATES TO:

1,242 MHSL Plaintiffs on the Deferred
Docket

COMES NOW, Defendant, through counsel, and respectfully renews its
Motion to Dismiss all plaintiffs on the deferred docket who remain in violation of
this Court’s Order to obtain annual medical examinations and share medical records

with the defense, pursuant to Mont. R. Civ. P. 41(b).!

! Defendant does not concede that any of these plaintiffs complied with the Court’s order requiring proof of
competent and credible evidence of a diagnosis from a qualified medical provider establishing the three criteria
outlined in the Court’s Order Regarding the Deferred Docket. The purpose of this motion to address those plaintiffs



BACKGROUND

On September 13, 2018, this Court ordered that all plaintiffs on the Deferred
Docket must obtain a medical examination by July 1st of each year. The Order
further required plaintiffs to forward medical records from those annual exams to
the defense:

All Plaintiffs on the Deferred Docket are responsible for
undergoing an annual medical exam sufficient to address the criteria
outlined above as to whether a case should be moved to the active
docket. Such exam must be completed by July 1 of each year, beginning
in 2019. Failure to comply with this requirement will result in
sanctions, up to and including dismissal. The records generated during
such medical exam must also be provided to the Defendants.”

Exhibit 1. Order re: Deferred Docket, p. 18 (Sept. 13, 2018) [emphasis added].
Last year, when it appeared that plaintiffs were not following this Order, the
defense brought it to the Court’s attention through a motion. Exhibit 2, Defendants’
Motion to Dismiss (May 13, 2019). That motion offered a reminder of the Court’s
caution that the defendants’ due process rights were not going to be trampled:
The Court takes seriously the Defendants’ concerns that these cases will
simply be allowed to languish on the Deferred Docket in violation of
the Defendants’ due process rights. Accordingly, to remain on the
Deferred Docket and avoid dismissal, Plaintiff’s and their counsel are

responsible for following...”

Id., at p. 17 [emphasis added].

who have clearly violated the annual exam requirement and have been previously warned by the Court that such
violation may result in dismissal.



In their response to the defendants’ motion, the plaintiffs themselves offered
the Court assurances that its Order was not being ignored. Plaintiffs asked the Court
to defer any sanctions ruling and, instead, have a broader conversation about the
management of the Deferred Docket at a later date:

The court should deny this motion and instead set a time to address
outstanding docket management and logistical issues at a later date. As
stated by the Court, “So let’s get these test cases tried and get going on
these, and we’ll be having a broader conversation about management
of the deferred docket”. ACC Hearing 10/3/18, p. 30:2-5.

Exhibit 3, Pl.’s Response to Def.’s Combined Motion re: Deferred Docket Issues,
p- 9 (Nov. 21, 2018).

The Court issued a follow-up Order on the related issue of a mass settlement
conference. In that Order, the Court held off on the ultimate sanction of dismissing
the cases that were out of compliance. However, the Court did offer the following
stern warning:

As BNSF correctly points out, the Plaintiffs filed the Deferred
Docket Master Claims List on February 12, 2019—six weeks after the
deadline to do so. While the Court will not tolerate this type of delay
moving forward, the six-week delay did not prejudice BNSF as the
Master Claims List that was filed was substantially similar to previous
versions.

While the Court understands the Plaintiffs’ concerns regarding
the annual medical exam, the Court’s expectations are clear. The
Plaintiffs have had nine months to obtain these examinations. Should
any Plaintiff not obtain the required medical exam, the Court will
determine the appropriate sanction.



Exhibit 4. Order Granting Plaintiffs’ Motion for Leave to Attend Settlement
Conference Through Counsel, p. 2 (June 18, 2019) [emphasis added].

The Montana Supreme Court issued its opinions in the Barmes matter on
March 11, 2020, thereby lifting the stay applicable to cases before this Court. During
that interim period of nearly nine months, plaintiffs have had ample time to ensure
that any problems with compliance with the Court’s Order regarding obtaining
medical exams were remedied. Unfortunately, this does not appear to be the case.

ARGUMENT

Mont. R. Civ. P. 41(b) authorizes this Court to dismiss these noncompliant

plaintiffs’ cases for failure to comply with a Court Order. “If the plaintiff fails to

prosecute or to comply with these rules or a court order, a defendant may move to

dismiss the action or any claim against it.” /d. (emphasis added).

In Vermeer of Washington, Inc. v. Jones, 2004 MT 77, 9 14, 320 Mont. 435,
87 P.3d 516, the court acknowledged that Rule 41 (b), Mont. R. Civ. P. authorizes a
district court to dismiss an action for failure to comply with a court order. The court
set out four factors to consider in this analysis: (1) the plaintiff’s diligence in
prosecuting the claim; (2) the prejudice to the defense; (3) the availability of
alternate sanctions; and (4) the existence of a warning to the plaintiff that the case
may be dismissed. All of these factors currently weigh in favor of dismissal.

Plaintiffs updated their Master Case Lists in December of 2019. Exhibit 5,

Pls’ Notice Re: Filing of MHSL Pls’ Master Claims List (December 19, 2019).



Those lists show that many plaintiffs are still not in compliance with this Court’s
Order. According to the “MHSL Master Claims List and Deferred Docket —
12/19/19,” there were 1,242 plaintiffs on the Deferred Docket for the McGarvey,
Heberling, Sullivan and Lacey law firm?. Of those plaintiffs, hundreds failed to
comply with the Court’s original deadline of July 1, 2019. Hundreds are still today
in violation of the Court Order. These noncompliant plaintiffs fall into two main
categories, described below.

Category 1 — Noncompliant Plaintiffs listed as “See Declaration”

There are 94 plaintiffs on MHSL’s list who are listed as “See Declaration.”
Exhibit 6. These plaintiffs have refused to obtain annual medical exams for a variety
of reasons. These plaintiffs are in stark, ongoing violation of this Court’s Order.
They should be dismissed.

Category 2 — Noncompliant Plaintiffs who Failed to Obtain a Medical
Appointment

There are 427 plaintiffts on MHSL’s list who show dates for medical
appointments beyond the July 1, 2019 deadline. Exhibit 7. Of those, 171 report
scheduling the examination between October 1, 2019 and March 17, 2020. Id. In a
completely separate group, 44 plaintiffs note their exam as “TBD.” Finally, 6

plaintiffs report nothing at all to this Court.

21t is worth noting that not all of these claims are against BNSF. It is anticipated that other Defendants may join this
motion. Some facts regarding these claimants may have changed since plaintiffs filed their Master Claims Lists.
These issues will be addressed in reply briefing.



These 427 plaintiffs failed to comply with the Court’s Order. The Court
ordered that they undergo a medical examination and provide a report of that
examination to the defendants by July 1, 2019. Through their counsel, they asked
for additional time to comply for a variety of reasons. All of the dates for
appointments scheduled have since passed, yet none of the plaintiffs have provided
reports reflecting results of the examination, or even evidence that the examination
occurred. Thus, these plaintiffs have violated the Court’s order a second time. Fifty
plaintiffs show no indication of complying with the Court’s order whatsoever.

521 Plaintiffs Should be Dismissed for Noncompliance

At the time this motion is filed, annual exams for 2020 are due in less than
three months. The plaintiffs from the two categories above who have not obtained
an annual exam, and asserted so by indicating “See Declaration” (Ex. 6), or who
have not obtained an annual exam and have indicated so with a “TBD”, blank entry
or date beyond the July 1, 2019 deadline (Ex. 7), have failed to comply with the
Court’s Order. These 521 plaintiffs have demonstrated an unwillingness to comply
with the Court’s Order even into the second year of mandatory annual exams.’ A list

of these plaintiffs is included for the convenience of the Court. /d.

3 The Court created the annual exam requirement on September 13, 2018. Within that 18 month period 50 have done
nothing to comply with the Court’s order.



It is anticipated that many of these plaintiffs have not fulfilled the requirement
for their required annual medical appointment. What is certain is that none of these
plaintiffs has forwarded their medical records to the defense. Any plaintiffs who
have still failed to obtain a medical exam at this point are also in stark, ongoing
violation of this Court’s Order. They should be dismissed.

CONCLUSION

Hundreds of MHSL plaintiffs on the Deferred Docket remain in violation of
this Court’s order related to obtaining annual medical exams. See Exs. 6 & 7. Nearly
all of them are in violation of the Order for failure to share those examination results
with the defense. Ongoing, flagrant violations of the Court Order should not be
permitted. These cases should be dismissed.

Accordingly, pursuant to Mont. R. Civ. P. 41(b) defendant respectfully renews
its prior motion to dismiss any plaintiff on the Deferred Docket who is out of
compliance with this Court’s Order of September 13, 2018.

DATED this 16th day of April, 2020.

KNIGHT NICASTRO MACKAY, LLC
/s/ Chad M. Knight

Chad M. Knight

Anthony M. Nicastro

Nadia Patrick

Attorneys for BNSF Railway Company and
John Swing
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