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IN RE ASBESTOS LITIG ATION, THIS DOCUMENT RELATES TO:
Ahner v. BNSF Railway Company, et al.

Yellowstone County Cause No. DV-19-0633
Consolidated Cases. Judge Moses

PLAINTIFF’S REPLY BRIEF IN SUPPORT OF MOTION TO
VACATE SCHEDULING CONFERENCE

On October 11, 2019, the Plaintiff in the above-referenced matter moved the
Court to vacate a scheduling conference set by the Thirteenth Judicial District Court.
Defendant, BNSF Railway Company (BNSF), opposed the motion on October 14.
However, BNSF’s response fails to comprehend the basis for the motion.

In its response, BNSF addresses only whether the Ahner matter was properly
placed on this Court’s deferred docket. Ahner’s counsel placed his claim on the
deferred docket because the Court’s September 13,2018, order recognized claimants
with disease characterized as “normal” or “mild” would qualify. All parties to the

Libby asbestos litigation, including BNSF, have defined “mild” disease cases as cases



where the claimant has a pulmonary function test result between 70% and 79% of the
predicted value. The PFT result referenced in BNSF’s brief demonstrated a forced
vital capacity of 76% of predicted. Ahner was, therefore, suffering from asbestos-
related disease characterized as mild by the parties, including BNSF.

However, regardless of whether Ahner’s disease fits the criteria for the deferred
docket, it 1s undisputed that his claim is pending before this Asbestos Claims Court.
As such, issues concerning the deferred docket, and more importantly, scheduling,
must be addressed by this Court.

Plaintiff’s counsel agrees the Ahner matter can now be moved to the active
docket. As Plaintiff’s counsel advised BNSF’s counsel by email on October 3, Ahner
participated in an updated pulmonary function test on August 28, 2019, and his
diffusion capacity dropped to 60% of predicted. Nonetheless, hundreds of cases
remain before this Court on the active docket. Pretrial matters, including determining
which active cases to schedule for trial, must still be addressed by this Court.

As BNSF’s response to Plaintiff’s motion does not contest that the Ahner
matter is properly before the Asbestos Claims Court, Plaintiff’s motion seeking to
vacate an independent scheduling conference in the Thirteenth Judicial District
should be granted. Plaintiff’s counsel do not object to participating in discussions

regarding scheduling. However, such discussions should take place in this Court, in
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conjunction with a coordinated scheduling effort, taking into account the other active

matters pending before the Court.

DATED this 15" day of October, 2019.
KOVACICH SNIPES JOHNSON, P.C.

By: /s/ Mark M. Kovacich

Mark M. Kovacich

P.O. Box 2325

Great Falls, MT 59403
Attorneys for KS Plaintiffs
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