
RULE 23 

Montana's Present Rule 23. 

RULE 23. CLASS ACTIONS 

(a) Prerequisites to a Class Action. One or 
more members of a class may sue or be sued 
as representative parties on behalf of all only 
if (1) the class is so numerous that joinder of 
all members is impracticable, (2) there are 
questions of law or fact common to the class, 
(3) the claims or defenses of the 
representative parties are typical of the claims 
or defenses of the class, and (4) the 
representative parties will fairly and 
adequately protect the interests of the class. 

(b) Class Actions Maintainable. An action 
may be maintained as a class action if the 
prerequisites of subdivision (a) are satisfied, 
and in addition: 

(1) the prosecution of separate actions by 
or against individual members of the 
class would create a risk of 

(A) inconsistent or varymg 
adjudications with respect to 
individual members of the class 
which would establish incompatible 
standards of conduct for the party 
opposing the class, or 

(B) adjudications with respect to 
individual members of the class 
which would as a practical matter 
be dispositive of the interests of the 
other members not parties to the 
adjudications or substantially 
impair or impede their ability to 
protect their interests; or 

1 

Recommendation. 

RULE 23. CLASS ACTIONS 

(a) Prerequisites. One or more members of 
a class may sue or be sued as 
representative parties on behalf of all 
members only if: 

(1) the class is so numerous that joinder 
of all members is impracticable; 

(2) there are questions of law or fact 
common to the class; 

(3) the claims or defenses of the 
representative parties are typical of the 
claims or defenses ofthe class; and 

(4) the representative parties will fairly 
and adequately protect the interests of the 
class. 

(b) Types of Class Actions. A class action 
may be maintained if Rule 23(a) is satisfied 
and if: 

(1) prosecuting separate actions by or 
against individual class members would 
create a risk of: 

(A) inconsistent or varying 
adjudications with respect to 
individual class members that 
would establish incompatible 
standards of conduct for the party 
opposing the class; or 

(B) adjudications with respect to 
individual class members that, as a 
practical matter, would be 
dispositive of the interests of the 
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(2) the party opposing the class has acted 
or refused to act on grounds generally 
applicable to the class, thereby making 
appropriate final injunctive relief or 
corresponding declaratory relief with 
respect to the class as a whole; or 

(3) the court finds that the questions of 
law or fact common to the members of 
the class predominate over any questions 
affecting only individual members, and 
that a class action is superior to other 
available methods for the fair and 
efficient adjudication of the controversy. 
The matters pertinent to the findings 
include: (A) the interest of members of 
the class in individually controlling the 
prosecution or defense of separate 
actions; (B) the extent and nature of any 
litigation concerning the controversy 
already commenced by or against 
members of the class; (C) the desirability 
or undesirability of concentrating the 
litigation of the claims in the particular 
forum; (D) the difficulties likely to be 
encountered in the management of a class 
action. 
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other members not parties to the 
individual adjudications or would 
substantially impair or impede their 
ability to protect their interests; 

(2) the party opposing the class has acted 
or refused to act on grounds that apply 
generally to the class, so that final 
injunctive relief or corresponding 
declaratory relief is appropriate 
respecting the class as a whole; or 

(3) the court finds that the questions of 
law or fact common to the class members 
predominate over any questions affecting 
only individual members, and that a class 
action is superior to other available 
methods for fairly and efficiently 
adjudicating the controversy. The 
matters pertinent to the findings include: 

(A) the class members' interests in 
individually controlling the 
prosecution or defense of separate 
actions; 

(B) the extent and nature of any 
litigation concerning the 
controversy already begun by or 
against class members; 

(C) the desirability or 
undesirability of concentrating the 
litigation of the claims in the 
particular forum; and 

(D) the likely difficulties III 

managing a class action. 



(c) Determination by Order Whether (c) Certification Order; Notice to Class 
Class Action to Be Maintained -- Notice -- Members; Judgment; Issues Classes; 
Judgment -- Actions Conducted Partially Subclasses. 
as Class Actions. 

(l) As soon as practicable after the 
commencement of an action brought as a 
class action, the court shall determine by 
order whether it is to be so maintained. 
An order under this subdivision may be 
conditional, and may be altered or 
amended before the decision on the 
merits. 

(2) In any class action maintained under 
subdivision (b)(3), the court shall direct 
to the members of the class the best 
notice practicable under the 
circumstances, including individual 
notice to all members who can be 
identified through reasonable effort. The 
notice shall advise each member that (A) 
the court will exclude the member from 
the class if the member so requests by a 
specified date; (B) the judgment, whether 
favorable or not, will include all 
members who do not request exclusion; 
and (C) any member who does not 
request exclusion may, if the member 
desires, enter an appearance through 
counsel. 

(3) The judgment in an action 
maintained as a class action under 
subdivision (b )(1) or (b )(2), whether or 
not favorable to the class, shall include 
and describe those whom the court finds 
to be members of the class. The judgment 
in an action maintained as a class action 
under subdivision (b )(3), whether or not 
favorable to the class, shall include and 
specify or describe those to whom the 
notice provided in subdivision (c)(2) was 
directed, and who have not requested 
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(1) Certification Order. 

(A) Time to Issue. At an ear!y 
practicable time after a person sues 
or is sued as a class representative, 
the court must determine by order 
whether to certify the action as a 
class action. 

(B) Defining the Class; Appointing 
Class Counsel. An order that 
certifies a class action must define 
the class and the class claims, 
issues, or defenses, and must 
appoint class counsel under Rule 
23(g). 

(C) Altering or Amending the 
Order. An order that grants or 
denies class certification may be 
altered or amended before final 
judgment. 

(2) Notice. 

(A) For (b)(1) or (b)(2) Classes. 
For any class certified under Rule 
23(b)(l) or (b)(2), the court may 
direct appropriate notice to the 
class. 

(B) For (b)(3) Classes. For any 
class certified under Rule 23(b)(3), 
the court must direct to class 
members the best notice that is 
practicable under the 
circumstances, including individual 
notice to all members who can be 
identified through reasonable effort. 
The notice must clear! y and 



exclusion, and whom the court finds to 
be members of the class. 

(4) When appropriate (A) an action may 
be brought or maintained as a class action 
with respect to particular issues, or (B) a 
class may be divided into subclasses and 
each subclass treated as a class, and the 
provisions of this rule shall then be 
construed and applied accordingly. 

4 

concisely state in plain, easily 
understood language: 

(i) the nature of the action; 

(ii) the definition of the class 
certified; 

(iii) the class claims, issues, 
or defenses; 

(iv) that a class member may 
enter an appearance through 
an attorney if the member so 
desires; 

(v) that the court will exclude 
from the class any member 
who requests exclusion; 

(vi) the time and manner for 
requesting exclusion; and 

(vii) the binding effect of a 
class judgment on members 
under Rule 23(c)(3). 

(3) Judgment. Whether or not favorable 
to the class, the judgment in a class 
action must: 

(A) for any class certified under 
Rule 23(b)(1) or (b)(2), include and 
describe those whom the court finds 
to be class members; and 

(B) for any class certified under 
Rule 23(b )(3), include and specify 
or describe those to whom the Rule 
23(c)(2) notice was directed, who 
have not requested exclusion, 
and whom the court finds to be 
class members. 

(4) Particular Issues. When appropriate, 
an action may be brought or maintained 
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as a class action with respect to particular 
Issues. 

(5) Subclasses. When appropriate, a 
class may be divided into subclasses that 
are each treated as a class under this rule. 



(d) Order in Conduct of Actions. In the 
conduct of actions to which this rule applies, 
the court may make appropriate orders: (1) 
determining the course of proceedings or 
prescribing measures to prevent undue 
repetition or complication in the presentation 
of evidence or argument; (2) requiring, for the 
protection of the members of the class or 
otherwise for the fair conduct of the action, 
that notice be given in such manner as the 
court may direct to some or all of the 
members of any step in the action, or of the 
proposed extent of the judgment, or of the 
opportunity of members to signify whether 
they consider the representation fair and 
adequate, to intervene and present claims or 
defenses, or otherwise to come into the 
action; (3) imposing conditions on the 
representative parties or on intervenors; (4) 
requiring that the pleadings be amended to 
eliminate therefrom allegations as to 
representation of absent persons, and that the 
action proceed accordingly; (5) dealing with 
similar procedural matters. The orders may be 
combined with an order under Rule 16, and 
may be altered or amended as may be 
desirable from time to time. 
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(d) Conducting the Action. 

(1) In General. In conducting an action 
under this rule, the court may issue 
orders that: 

(A) determine the course of 
proceedings or prescribe measures 
to prevent undue repetition or 
complication in presenting evidence 
or argument; 

(B) require - to protect class 
members and fairly conduct the 
action - giving appropriate notice 
to some or all class members of: 

(i) any step in the action; 

(li) the proposed extent of the 
judgment; or 

(ill) the members' 
opportunity to signify whether 
they consider the 
representation fair and 
adequate, to intervene and 
present claims or defenses, or 
otherwise come into the 
action; 

(C) impose conditions on the 
representative parties or on 
intervenors; 

(D) require that the pleadings be 
amended to eliminate allegations 
about representation of absent 
persons and that the action proceed 
accordingly; or 

(E) deal with similar procedural 
matters. 
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(2) Combining and Amending Orders. 
An order under Rule 23( d)(l) may be 
altered or amended from time to time and 
may be combined with an order under 
Rule 16. 



(e) Dismissal or Compromise. A class 
action shall not be dismissed or compromised 
without the approval of the court, and notice 
of the proposed dismissal or compromise 
shall be given to all members of the class in 
such manner as the court directs. 

8 

(e) Settlement, Voluntary Dismissal, or 
Compromise. The claims, issues, or 
defenses of a certified class may be settled, 
voluntarily dismissed, or compromised only 
with the court's approval. The following 
procedures apply to a proposed settlement, 
voluntary dismissal, or compromise: 

(1) The court must direct notice in a 
reasonable manner to all class members 
who would be bound by the proposal. 

(2) If the proposal would bind class 
members, the court may approve it only 
after a hearing on finding that it is fair, 
reasonable, and adequate. 

(3) The parties seeking approval must 
file a statement identifying any 
agreement made in connection with the 
proposal. 

(4) If the class action was previously 
certified under rule 23(b )(3), the court 
may refuse to approve a settlement unless 
it affords a new opportunity to request 
exclusion to individual class members 
who had an earlier opportunity to request 
exclusion but did not do so. 

(5) Any class member may object to the 
proposal if it requires court approval 
under this subdivision (e); the objection 
may be withdrawn only with the court's 
approval. 



(I) Security for Costs. Security for costs 
and charges, which may be awarded against a 
representative party, may be required by an 
opposing party. When required, all 
proceedings in the action must be stayed until 
an undertaking, executed by two or more 
persons, is filed with the clerk, to the effect 
that they will pay such costs and charges as 
may be awarded against the representative 
party by judgment, or in the progress of the 
action, not exceeding the sum of $1,000. A 
new or an additional undertaking may be 
ordered by the court or judge, upon proof that 
the original undertaking is insufficient 
security, and proceedings in the action stayed 
until such new or additional undertaking is 
executed and filed. 
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(I) Appeals. 

(1) Permitting or Refusing Class 
Certification. The Supreme Court may 
permit an appeal from an order granting 
or denying class action certification 
under this rule if a petition for permission 
to appeal is filed with the Supreme Court 
within 14 days after the order is entered. 
An appeal does not stay proceedings in 
the district court unless the district judge 
or Supreme Court so orders. 

(2) Rejecting of Proposed Class 
Settlement. 

(A) The Montana Supreme Court 
may, in its discretion, grant an 
appeal from an order finally and 
definitively rejecting a proposed 
class-action settlement, provided 
that the appeal is filed within 14 
days after entry of the order. An 
appeal does not stay proceedings in 
the district court unless the district 
court or the Montana Supreme Court 
so orders. This section applies only 
to appeals in which both the class 
and the defendants join, and it does 
not apply when the district court's 
rejection of a settlement is 
conditional or when further 
proceedings relating to the proposed 
settlement are contemplated. 

(B) In an appeal under subsection 
(A), the Montana Supreme Court 
may appoint counsel, including but 
not limited to counsel for objectors, 
to represent the district court's 
position that the settlement is not 
fair and reasonable. 
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(C) The decision of the district 
court rejecting a settlement is 
reviewed for abuse of direction. 



None. 
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(g) Class Counsel. 

(1) Appointing Class Counsel. Unless a 
statute provides otherwise, a court that 
certifies a class must appoint class 
counsel. In appointing class counsel, the 
court: 

(A) may consider: 

(i) the work counsel has done 
in identifying or investigating 
potential claims in the action; 

(li) counsel's experience in 
handling class actions, other 
complex litigation, and the 
types of claims asserted in the 
action; 

(iii) counsel's knowledge of 
the applicable law; and 

(iv) the resources that counsel 
will commit to representing 
the class; 

(B) may consider any other matter 
pertinent to counsel's ability to 
fairly and adequately represent the 
interests of the class; 

(C) may order potential class 
counsel to provide information on 
any subject pertinent to the 
appointment and to propose terms 
for attorney's fees and nontaxable 
costs; 

(D) may include in the appointing 
order provisions about the award of 
attorney's fees or nontaxable costs 
under Rule 23(h); and 
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(E) may make further orders in 
connection with the appointment. 

(2) Standard for Appointing Class 
Counsel. When one applicant seeks 
appointment as class counsel, the court 
may appoint that applicant only if the 
applicant is adequate under Rule 23(g)(1) 
and (4). If more than one adequate 
applicant seeks appointment, the court 
must appoint the applicant best able to 
represent the interests of the class. 

(3) Interim Counsel. The court may 
designate interim counsel to act on behalf 
of a putative class before determining 
whether to certify the action as a class 
action. 

(4) Duty of Class Counsel. Class 
counsel must fairly and adequately 
represent the interests of the class. 

(h) Attorney's Fees and Nontaxable Costs. 
In a certified class action, the court may 
award reasonable attorney's fees and 
nontaxable costs that are authorized by law or 
by the parties' agreement. The following 
procedures apply: 

(1) A claim for an award must be made 
by motion under Rule 54( d)(2), subject to 
the provisions of this subdivision (h), at a 
time the court sets. Notice of the motion 
must be served on all parties and, for 
motions by class counsel, directed to 
class members in a reasonable manner. 

(2) A class member, or a party from 
whom payment is sought, may object to 
the motion. 

(3) The court may hold a hearing and 
must find the facts and state its legal 
conclusions under Rule 52(a). 



COMMITTEE NOTES 

The language of Rule 23 has been amended as part of the general restyling of the Civil 
Rules to make them more easily understood. The changes have also been made to make style 
and terminology consistent throughout these rules and to conform to the recent changes in the 
Federal Rules. These changes are substantive and are intended to follow the Federal Class 
Action Rule. The most significant changes are in Rules 24( £), (g) and (h) which are addressed 
below. 

Rule 23(£)(1) follows Federal Rule 23(£) which governs the taking of an appeal from the 
order of the district court granting or denying class action certification. There was no previous 
Montana counterpart to this Rule. Rule 23(£)(2), regarding appeal from an order rejecting a 
proposed class settlement, does not have a counterpart in the Federal Rules, but is based on the 
recommendation of the American Law Institute, Committee on Aggregate Litigation, Principles 
ofthe Law of Aggregate Litigation, Discussion Draft 2, section 3.12. 

Federal Rille 23(£)(1) allows an interlocutory appeal in 10 days. Despite the Rule 6 
changes to follow 7 -day increments with respect to time calculation in most Rules, the 10-day 
period of the Federal Rule was not changed because such change would have necessitated a 
companion statutory change. There is no statutory constraint in Montana. For that reason, 
Montana has followed the 7-day increment approach so that Rules 23(£)(1) and (2) have 14-day 
interlocutory appeal periods, not 10 as in the Federal Rule. 

Rules 23(g) and (h) govern the important subjects of appointment of class counsel and 
payment of attorneys' fees and costs to class counsel. Previous Rule 23 did not speak to these 
two subjects, which is a glaring omission. The appointment of class counsel and the award of 
fees and costs to class counsel are obviously important subjects that must be addressed in Rule 
23. 
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RULE 23.1 

Montana's present Rule 23.1. 

RULE 23.1 DERIVATIVE ACTIONS 
BY SHAREHOLDERS. 

In a derivative action brought by one or 
more shareholders or members to enforce a 
right of a corporation or of an unincorporated 
association, the corporation or association 
having failed to enforce a right which may 
properly be asserted by it, the complaint shall 
allege with particularity the efforts, if any, 
made by the plaintiff to obtain the action the 
plaintiff desires from the directors or 
comparable authority and, if necessary, from 
the shareholders or members, and the reasons 
for the plaintiff's failure to obtain the action 
or for not making the effort. The derivative 
action may not be maintained if it appears 
that the plaintiff does not fairly and 
adequately represent the interests of the 
shareholders or members similarly situated in 
enforcing the right of the corporation or 
association. The action shall not be dismissed 
or compromised without the approval of the 
court, and notice of the proposed dismissal or 
compromise shall be given to shareholders or 
members in such manner as the court directs. 
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Recommendation: 

RULE 23.1 DERIVATIVE ACTIONS 

(a) Prerequisites. This rule applies when 
one or more shareholders or members of a 
corporation or an unincorporated association 
bring a derivative action to enforce a right 
that the corporation or association may 
properly assert but has failed to enforce. The 
derivative action may not be maintained if it 
appears that the plaintiff does not fairly and 
adequately represent the interests of 
shareholders or members who are similarly 
situated in enforcing the right of the 
corporation or association. 

(b) Pleading Requirements. The complaint 
must be verified and must: 

(1) allege that the plaintiff was a 
shareholder or member at the time of the 
transaction complained of, or that the 
plaintiffs share or membership later 
devolved on it by operation oflaw; 

(2) allege that the action is not a 
collusive one to confer jurisdiction that 
the court would otherwise lack; and 

(3) state with particularity: 

(A) any effort by the plaintiff to 
obtain the desired action from the 
directors or comparable authority 
and, if necessary, from the 
shareholders or members; and 

(B) the reasons for not obtaining 
the action or not making the effort. 

(c) Settlement, Dismissal, and 
Compromise. A derivative action may be 



settled, voluntarily dismissed, or 
compromised only with the court's approval. 
Notice of a proposed settlement, voluntary 
dismissal, or compromise must be given to 
shareholders or members in the manner that 
the court orders. 

COMMITTEE NOTES 

The language of Rule 23.1 has been amended as part of the general restyling of the Civil 
Rules to make them more easily understood. The changes have also been made to make style 
and terminology consistent throughout these rules and to conform to the recent changes in the 
Federal Rules. 
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RULE 23.2 

Montana's present Rule 23.2. 

RULE 23.2 ACTIONS RELATING TO 
UNINCORPORATED ASSOCIATIONS 

An action brought by or against the 
members of an unincorporated association as 
a class by naming certain members as 
representative parties may be maintained only 
if it appears that the representative parties 
will fairly and adequately protect the interests 
of the association and its members. In the 
conduct of the action the court may make 
appropriate orders corresponding with those 
described in Rule 23( d), and the procedure for 
dismissal or compromise of the action shall 
correspond with that provided in Rule 23(e). 

Recommendation. 

RULE 23.2 ACTIONS RELATING TO 
UNINCORPORATED ASSOCIATIONS 

This rule applies to an action brought by 
or against the members of an unincorporated 
association as a class by naming certain 
members as representative parties. The 
action may be maintained only if it appears 
that those parties will fairly and adequately 
protect the interests of the association and its 
members. In conducting the action, the court 
may issue any appropriate orders 
corresponding with those in Rule 23( d), and 
the procedure for settlement, voluntary 
dismissal, or compromise must correspond 
with the procedure in Rule 23(e). 

COMMITTEE NOTES 

The language of Rule 23.2 has been amended as part of the general restyling of the Civil 
Rules to make them more easily understood. The changes have also been made to make style 
and terminology consistent throughout these rules and to conform to the recent changes in the 
Federal Rules. 
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RULE 24 

Montana's present Rule 24. 

RULE 24. INTERVENTION 

(a) Intervention of Right. Upon timely 
application anyone shall be pennitted to 
intervene in an action: (1) when a statute 
confers an unconditional right to intervene; or 
(2) when the applicant claims an interest 
relating to the property or transaction which 
is the subject of the action and the applicant is 
so situated that the disposition of the action 
may as a practical matter impair or impede 
the applicant's ability to protect that interest, 
unless the applicant's interest is adequately 
represented by existing parties. 

(b) Permissive Intervention. Upon timely 
application anyone may be pennitted to 
intervene in an action: (1) when a statute 
confers a conditional right to intervene; or (2) 
when an applicant's claim or defense and the 
main action have a question of law or fact in 
common. When a party to an action relies for 
ground of claim or defense upon any statute 
or executive order administered by a state 
governmental officer or agency or upon any 
regulation, order, requirement, or agreement 
issued or made pursuant to the statute or 
executive order, the officer or agency upon 
timely application may be pennitted to 
intervene in the action. In exercising its 
discretion the court shall consider whether the 
intervention will unduly delay or prejudice 
the adjudication of the rights of the original 
parties. 

(c) Procedure. A person desiring to 
intervene shall serve a motion to intervene 
upon the parties as provided in Rule 5. The 
motion shall state the grounds therefor and 
shall be accompanied by a pleading setting 
forth the claim or defense for which 
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Recommendation. 

RULE 24. INTERVENTION 

(a) Intervention of Right. On timely 
motion, the court must pennit anyone to 
intervene who: 

(1) is given an unconditional right to 
intervene by statute; or 

(2) claims an interest relating to the 
property or transaction which is the 
subject of the action, and is so situated 
that disposing of the action may as a 
practical matter impair or impede the 
movant's ability to protect its interest, 
unless the existing parties adequately 
represent that interest. 

(b) Permissive Intervention. 

(1) In General. On timely motion, the 
court may pennit anyone to intervene 
who: 

(A) is given a conditional right to 
intervene by statute; or 

(B) has a claim or defense that 
shares with the main action a 
common question oflaw or fact. 

(2) By a Government Officer or 
Agency. On timely motion, the court 
may pennit a state governmental officer 
or agency to intervene if a party's claim 
or defense is based on: 

(A) a statute or executive order 
administered by the officer or 
agency; or 



intervention is sought. The same procedure 
shall be followed when a statute gives a right 
to intervene. 

(d) Cases Involving Constitutional 
Questions Where the State Is Not a Party. 
When the constitutionality of any act of the 
Montana legislature is drawn in question in 
any action, suit or proceeding to which 
neither the state nor any agency or any officer 
or employee thereof, as such officer or 
employee, is a party, the party raising the 
constitutionality of the act shall notify the 
Montana attorney general and the court of the 
constitutional issue. The notice shall be in 
writing, shall specify the section of the code 
or chapter of the session law to be construed 
and shall be given contemporaneously with 
the filing of the pleading or other document in 
which the constitutional issue is raised. The 
attorney general may within 20 days 
thereafter intervene as provided in Rule 24( c) 
on behalf of the state. 

(B) any regulation, order, 
requirement, or agreement issued or 
made under the statute or executive 
order. 

(3) Delay or Prejudice. In exercising its 
discretion, the court must consider 
whether the intervention will unduly 
delay or prejudice the adjudication of the 
original parties' rights. 

(c) Notice and Pleading Required. A 
motion to intervene must be served on the 
parties as provided in Rule 5. The motion 
must state the grounds for intervention and be 
accompanied by a pleading that sets out the 
claim or defense for which intervention is 
sought. 

COMMITTEE NOTES 

The language of Rule 24 has been amended as part of the general restyling of the Civil 
Rules to make them more easily understood. The changes have also been made to make style 
and terminology consistent throughout these rules and to conform to the recent changes in the 
Federal Rules. 

Previous Rule 24, subsections (a), (b) and (c), are the same as the previous Federal rule 
counterparts. Previous Rule 24( d) requiring notice to the Montana Attorney General in cases 
involving the constitutionality of a Montana statute has been transferred to Rule 5.1 and restyled 
to conform to the Federal Rules, both in number and style. 
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RULE 25 

Montana's present Rule 25. 

RULE 25. SUBSTITUTION OF 
PARTIES 

(a) Death. 

(1) If a party dies and the claim is not 
thereby extinguished, the court may order 
substitution of the proper parties. The 
motion for substitution may be made by 
the successors or representatives of the 
deceased party or by any party and, 
together with the notice of hearing, shall 
be served on the parties as provided in 
Rule 5 and upon persons not parties in 
the manner provided in Rule 4 for the 
service of a summons, and may be served 
in any judicial district. If substitution is 
not made within a reasonable time, the 
action may be dismissed as to the 
deceased party. 
(2) In the event of the death of one or 
more of the plaintiffs or of one or more 
of the defendants in an action in which 
the right sought to be enforced survives 
only to the surviving plaintiffs or only 
against the surviving defendants, the 
action does not abate. The death shall be 
suggested upon the record and the action 
shall proceed in favor of or against the 
surviving parties. 
(3) After a verdict is rendered or an 
order for judgment is made in any action, 
such action shall not abate by the death 
of any party, but the case shall proceed 
thereafter in the same manner as in cases 
where the cause of action survives by 
law, and substitution of parties shall be 
allowed as in other cases. 

(b) Incompetency. If a party becomes 
incompetent, the court upon motion served as 
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Recommendation. 

RULE 25. SUBSTITUTION OF 
PARTIES 

(a) Death. 

(1) Substitution if the Claim Is Not 
Extinguished. If a party dies and the 
claim is not extinguished, the court may 
order substitution of the proper party. A 
motion for substitution may be made by 
any party or by the decedent's successor 
or representative. If the motion is not 
made within a reasonable time after 
service of a statement noting the death, 
the action by or against the decedent may 
be dismissed. 

(2) Continuation Among the Remaining 
Parties. After a party's death, if the right 
sought to be enforced survives only to or 
against the remaining parties, the action 
does not abate, but proceeds in favor of 
or against the remaining parties. The 
death should be noted on the record. 

(3) Service. A motion to substitute, 
together with a notice of hearing, must be 
served on the parties as provided in Rule 
5 and on nonparties as provided in Rule 
4. A statement noting the death must be 
served in the same manner. 

(b) Incompetency. If a party becomes 
incompetent, the court may, on motion, 
permit the action to be continued by or 
against the party's representative. The motion 
must be served as provided in Rule 25(a)(3). 

(c) Transfer of Interest. If an interest is 
transferred, the action may be continued by or 
against the original party unless the court, on 



provided in subdivision (a) of this rule may 
allow the action to be continued by or against 
the party's guardian or may appoint a 
guardian ad litem for that purpose. 

(c) Transfer of Interest. In case of any 
transfer of interest, the action may be 
continued by or against the original party, 
nnless the court upon motion directs the 
person to whom the interest is transferred to 
be substitnted in the action or joined with the 
original party. Service of the motion shall be 
made as provided in subdivision (a) of this 
rule. 

(d) Public Officers -- Death or Separation 
from Office. 

(1) When a public officer is a party to an 
action in an official capacity and during 
its pendency dies, resigns, or otherwise 
ceases to hold office, the action does not 
abate and the officer's successor is 
automatically substitnted as a party. 
Proceedings following the substitntion 
shall be in the name of the substitnted 
party, but any misnomer not affecting the 
substantial rights of the parties shall be 
disregarded. An order of substitntion may 
be entered at any time, but the omission 
to enter such an order shall not affect the 
substitution. 
(2) A public officer who sues or is sued 
in an official capacity may be described 
as a party by the officer's official title 
rather than by name; but the court may 
require the officer's name to be added. 

motion, orders the transferee to be substitnted 
in the action or joined with the original party. 
The motion must be served as provided in 
Rule 25(a)(3). 

(d) Public Officers; Death or Separation 
from Office. 

An action does not abate when a public 
officer who is a party in an official capacity 
dies, resigns, or otherwise ceases to hold 
office while the action is pending. The 
officer's successor is automatically 
substitnted as a party. Later proceedings 
should be in the substitnted party's name, but 
any misnomer not affecting the parties' 
substantial rights must be disregarded. The 
court may order substitntion at any time, but 
the absence of such an order does not affect 
the substitntion. 

COMMITTEE NOTES 

The language of Rule 25 has been amended as part of the general restyling of the Civil 
Rules to make them more easily understood. The changes have also been made to make style 
and terminology consistent throughout these rules and to conform to the recent changes in the 
Federal Rules. 
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