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INTRODUCTION 

This case is a statutory interpretation case. It is not about firearms policy. 

To be sure, Missoula and amici present differing views on firearms policy which 

are certainly important in the appropriate forum. However, policy concerns are not 

at issue in this case. This case is strictly limited to a local government’s authority 

to act under Montana statutes which provide and limit that authority. 

Missoula describes the catalyst for its action as a need to close a “loophole” 

in the federal law.1 Yet Montana statutes withhold authority to regulate firearms in 

the manner that Missoula employed. The history surrounding passage of Mont. 

Code Ann. § 45-8-3512 shows the Legislature affirmatively acted to preempt local 

governments from enacting ordinances regulating the sale or transfer of firearms. 

A self-governing municipality’s avenue to reverse that preemption policy is 

through the legislature,3 not the courts. 

 

                                           
1 Appellee’s Br. at iii, 1, 2, 4 and 6. 
2 Appellant’s Br. at 12-13. 
3 Missoula claims that 21 states, the District of Columbia and “numerous 

counties in Florida . . . have acted to close this background check loophole 
on private gun sales.” Appellee’s Br. at 1, 5-6, 26-27, citing only an allegation 
in the Complaint and cases from Colorado and Ohio.  These examples confirm that 
local authority is provided through state constitutions and legislatures.  See Fla. 
Const. art. VIII, § 5(b); Colo. Rev. Stat. § 18-12-112 and §§ 18-12-501 through -
508; and Ohio Rev. Code § 9.68.  Congress retains ultimate authority over the 
District of Columbia. D.C. Code § 1.206-01, U.S. Const. art. I, § 8, cl. 17. 
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REPLY ARGUMENT 

I. Justiciability is a threshold determination. 

Missoula’s argument under Bullock v. Fox, 2019 MT 30, 394 Mont. 390, 

432 P.3d 704, ignores critical distinctions. While Bullock involved conflicting legal 

opinions between two executive state agencies regarding whether the Governor 

could finalize an easement without Land Board approval, the approval action itself 

had not yet occurred. Here, Missoula enacted the Ordinance before the House 

Speaker requested an Attorney General Opinion (AGO) directly related to his 

2017 legislative duties. Mont. Code Ann. § 2-15-501(7).4 

Missoula’s reliance on Medical Marijuana Growers Ass’n v. Corrigan, 

2012 MT 146, 365 Mont. 346, 281 P.3d 201, is misplaced. There, caregivers and 

couriers were uncertain of their rights and obligations under the first version of the 

Medical Marijuana Act (now repealed) and were unable to operate until clarity was 

provided under the Uniform Declaratory Judgments Act, Mont. Code Ann. 

§§ 27-8-101 through -313. Corrigan, ¶¶ 8-9. Here, Missoula triggered a 

declaratory judgment action as an appeal mechanism. 

Unlike the facts in Bullock and Corrigan, the Attorney General simply 

opined that Missoula’s Ordinance was not enforceable. In City of Bozeman v. 

                                           
4 Missoula admits that the Speaker sought guidance only with regard to the 

enforceability of the Ordinance.  Appellee’s Br. at 7. 
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Racicot, 253 Mont. 204, 832 P.2d 767 (1992), both Bozeman and Gallatin County 

requested an AGO regarding final authority within a joint planning area. When 

Bozeman disagreed with the AGO it sued both Gallatin County and the Attorney 

General. The dispute involved statutory interpretation affecting two local 

governments; the justiciability of the AGO was neither raised nor argued. 

Unlike the alignment of parties Bozeman and Gallatin County, Missoula has 

no defendant contesting its “loophole-closing” Ordinance. To follow Missoula’s 

lead, every AGO on the books is subject to direct “appeal” to the District Court. 

Since Missoula waited 16 months to initiate this litigation one may assume any 

Attorney General Opinion over the years could draw a challenge. 

 
II. Statutes cannot be selectively conscripted to achieve a policy goal. 

 Missoula’s exclusive application of Mont. Code Ann. § 45-8-351(1)(a) 

(Appellee’s Br. at 18-21) results in blatant conflict between subsection (2)(a), 

subsection (1) and § 7-1-111(9). Missoula has never explained how Mont. Code 

Ann. § 45-8-351(2)(a) overrides either subsection (1) or § 7-1-111(9) without 

specific reference to either statute. 

It is a bedrock principle of statutory construction that provisions addressing 

the same subject must be harmonized. Mont. Trout Unlimited v. Montana Dept. of 

Natural Res. & Conservation, 2006 MT 72, ¶¶ 23-24, 43, 331 Mont. 483, 133 P.3d 

224. Selective citation of one subsection of a statute, excluding the rest, must be 
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avoided. Id. ¶¶ 23, 43. If local government regulation of firearms “sale or transfer” 

was the legislature’s intent it either would have included that language in Mont. 

Code Ann. § 45-8-351(2)(a) or it would not have enacted subsection (1). 

Only by confusing the noun “possession” with the verb “transfer” does 

Missoula’s subsection (2)(a) argument work. “Sale” is defined as a contract by 

which one transfers an interest in property to another. Mont. Code Ann. 

§ 30-11-101. “Possession” is the “knowing control of anything for a sufficient time 

to be able to terminate control.” Mont. Code Ann. § 45-2-101(59) (within the 

Criminal Code, directly defining Mont. Code Ann. § 45-8-351(2)). Therefore, 

“possession” is a state of custody requiring only one person, while “sale or 

transfer” is an active endeavor requiring at least two. 

Even Missoula’s isolation of Mont. Code Ann. § 45-8-351(2)(a) contains 

conflict, presenting different “prevent and suppress” applications within two fields 

of weapons possession. Missoula claims authority to passively post notice to 

“prevent and suppress” weapons possession in public spaces while also adopting 

active measures to “prevent and suppress” possession by only four specific target 

groups by subjecting everyone transferring a firearm to a background check. 

In contrast, under the Attorney General’s reading local ordinances allow 

posting public spaces and confiscation from specific groups that legally cannot 

possess weapons once possession is found. A confiscation and repossession 
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process is neither preempted by nor in not conflict with any statute. See Missoula 

v. Franklin, 2018 MT 218, ¶ 7, 392 Mont. 440, 425 P.3d 1285; and City of 

Missoula v. Armitage, 2014 MT 74, ¶¶ 16-17, 376 Mont. 448, 335 P.3d 736. 

Favoring the “liberal construction” of Mont. Code Ann. § 45-8-351(2)(a) 

cannot expressly preempt Mont. Code Ann. §§ 7-1-111(9), -113 and 45-8-351(1). 

Rather, since the Montana Code does not so provide, local governments may 

regulate confiscated illegally possessed weapons, providing a process for their 

return or forfeiture. Franklin, ¶ 7; Armitage, ¶¶ 16-17. 

 
III. The “broad power” Missoula claims results in conflict, ignores 

express prohibitions and infers authority where none exists. 

Montana Code Annotated § 45-8-351(2)(a) does not “expressly” nullify 

Mont. Code Ann. § 7-1-111(9). See Appellee’s Br., section III.A at 22-23. An 

interpretation of statutes which gives effect is preferred to one which makes void. 

Mont. Code Ann. § 1-3-232. Missoula’s primary argument of “liberal 

construction” of self-governing authority in a local government’s favor (Mont. 

Code Ann. § 7-1-106) does not extinguish that black-letter rule of construction. 

And, Missoula acknowledges its powers are not limitless. Appellee’s Br. at 17. 

Cherry-picking from other Montana Code titles does not alter the controlling 

nature of local government statutes. See Pederson v. Dawson County, 2000 MT 

339, ¶¶ 12, 17-19, 303 Mont. 158, 17 P.3d 393, recognizing that “the controlling 
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law [for county authority] was found in Title 7.” Id. ¶ 12. As noted in Houston 

Lakeshore Tract Owners Against Annexation, Inc. v. City of Whitefish, 2017 MT 

62, ¶ 15, 387 Mont. 83, 391 P.3d 86, this Court need not rely on any title other than 

Title 7 to understand the intent of local government statutes. See also Mitchell v. 

University of Montana, 240 Mont. 261, 264-65, 783 P.2d 1337 (1989). 

Missoula’s authorities are misconstrued. In D&F Sanitation Service v. City 

of Billings, 219 Mont. 437, 445-46, 713 P.2d 977 (1986), Billings merely offered 

garbage hauling services consistent with Mont. Code Ann. § 7-2-4736. Private 

garbage haulers were free to serve any customer they could sign up. Express 

preemption (i.e., Mont. Code Ann. § 7-1-111(9)) was not an issue. 

43 Op. Att’y Gen. No. 53 (1990) actually supports the Attorney General’s 

position here. There, the designation of “authorized emergency vehicles” was 

within Department of Justice jurisdiction and emergency vehicle equipment laws, 

not Title 61 “Motor Vehicles.” Billings’ proposed ordinance regarding funeral 

processions violated Mont. Code Ann. § 7-1-113.5 43 Op. Att’y Gen. No. 53 at 4. 

                                           
5 Missoula incorrectly contends that the AG did not raise or “adequately 

develop” argument concerning Mont. Code Ann. § 7-1-113 in its opening brief, or 
during proceedings before the District Court. Appellee’s Br. at 40 n.21.  To the 
contrary, see Appellant’s Opening Br. at 10-11; D.C. Doc. 28 at 11, 15; and D.C. 
Doc. 37 at 2, 4, 5, 8 and 19.  Also, Mont. Code Ann. § 7-1-113 is central to both 
AGO’s cited by Missoula in its response argument. See Appellee’s Br. at 32-33. 
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Likewise, in 39 Op. Att’y Gen. No. 60 (1982), the Attorney General 

opined that Title 37 statutes standing alone could not prohibit “home rule” 

governments from exercising powers not specifically denied. Mont. Code Ann. 

§ 7-1-101. That AGO was limited because Title 37 licensing statutes existed prior 

to the 1972 Constitution and § 7-1-103. 39 Op. Att’y Gen. No. 60 at 5. 

A local ordinance must be consistent with, and not “repugnant to” local 

government statutes. Mont. Code Ann. § 7-5-4101. The legislature very clearly 

delineated fourteen powers that self-governing municipalities are "prohibited" from 

exercising (Mont. Code Ann. § 7-1-111) and five specific powers that such 

governments are “prohibited” from exercising unless the power is delegated by 

law. Mont. Code Ann. § 7-1-112. American Cancer Society v. State, 2004 MT 376, 

¶ 16, 325 Mont. 70, 103 P.3d 1085.6 Together, those two statutes constitute express 

statutory prohibition. Id. . The prohibition of exercising “any power that applies to  

 

                                           
6 Missoula’s position that all forms of local government are mutually 

exclusive, limiting Mont. Code Ann. § 45-8-351(1) only to general government 
units (Appellee’s Br. § IV.A) is not consistent with the Montana Constitution. See 
Mont. Const. art. XI, § 1.  Indeed, local governments are provided “such optional 
or alternative forms of government that each unit or combination of units may 
adopt, amend, or abandon . . ..”  Id. § 3. 
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or affects the right to keep or bear arms”7 in Mont. Code Ann. § 7-1-111(9) could 

not be more clearly stated. 

Finally, Missoula overstates the application of the “last-in-time” adoption of 

statutes. Hughes v. State Bd. of Land Comm’rs, 137 Mont. 510, 353 P.2d 331 

(1960), which relied on Pioneer Motors v. State Highway Comm’n, 118 Mont. 333, 

340, 165 P.2d 796, 800 (1946) and State v. Holt, 121 Mont. 459, 467, 194 P.2d 

651, 656 (1948) all involved competing statutes within the same code title.8 

Likewise, Omimex Can., Ltd. v. State¸ 2008 MT 403, ¶ 21, 347 Mont. 176, 201 

P.3d 3 involved two competing statutes within Title 15, chapter 6 “Taxation.” 

None of those cases involve “competing” statutes from different titles. 

If the legislature had intended local government regulation of “the sale or 

other transfer” of firearms in Mont. Code Ann. § 45-8-351(2)(a) it would have 

specifically granted that authority in that subsection. Because it did not, Missoula’s 

                                           
7 This case does not involve policy considerations under the U.S. 

Constitution’s Second Amendment or Mont. Const. art. II, § 12.  Missoula cites 
State v. Fadness, 2012 MT 12, ¶ 31, 363 Mont. 322, 268 P.3d 17 (Appellee’s Br. at 
25-26) suggesting that this Court analyze the limits of Mont. Const. art. II, § 12 
rights in order to understand Missoula’s arguments.  See also Missoula’s “narrowly 
tailored” argument. Appellee’s Br. at 3, 10, 11, 38. 

8 See State v. Lagerquist, 152 Mont. 21, 31, 445 P.2d 910, 915 (1968): “It is a 
cardinal principle of construction that repeals by implication are not favored.  
When there are two acts upon the same subject, the rule is to give effect to both if 
possible.  The intention of the legislature to repeal must by clear and manifest . . .,” 
overruling State v. Holt’s “last in time” rationale as it related to criminal statutes. 
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authority to regulate firearms transfers is strictly limited by Mont. Code Ann. 

§§ 45-8-351(1) and 7-1-111(9). Additional authority cannot be inferred. 

 
CONCLUSION 

The District Court’s ruling should be reversed. 

Respectfully submitted this 15th day of August, 2019. 

TIMOTHY C. FOX 
Montana Attorney General 
PATRICK M. RISKEN 
215 North Sanders 
P.O. Box 201401 
Helena, MT 59620-1401 

 
By:  /s/ Patrick M. Risken   
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 Assistant Attorney General 
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