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STATEMENT OF ISSUES

1. Did the District Court err by applying the safe-harbor provision of the
Annunzio—Wylie Anti-Money Laundering Act, 31 U.S.C. § 5318(g)(3), to
preclude Morrison and Frampton from liability for inciting McAtee’s
federal Indictment?

2. Did the District Court err in granting summary judgment in favor of
Morrison and Frampton by determining as a matter of law that Morrison and
Frampton had probable cause to commence and continue the underlying
civil fraud action against McAtee?

STATEMENT OF THE CASE

From 2007 through 2011, Deanna McAtee contracted with Whitefish Credit
Union (“WCU”) to broker construction loans. WCU, through its legal counsel
Morrison and Frampton (“MF”), filed a lawsuit in 2011 after the borrowers on one
of the loans McAtee brokered for WCU defaulted. Besides asserting contractual
rights against McAtee's mortgage brokerage business, WCU and MF sued McAtee
personally, accusing her of fraud in connection with the transaction. App. 4.
Around the same time, MF provided information concerning its fraud allegations
against McAtee to the United States Secret Service, ultimately resulting in a
criminal bank fraud Indictment. App. 4-5. The fraud allegations and criminal
charges destroyed McAtee's reputation and caused her unbearable distress. App. 5,
12-13.

In 2012, Doug Johnson, the representative of WCU who worked directly



with McAtee on the loan brokerage arrangement, testified that McAtee followed
his directions in connection with the defaulted loan, and did not commit fraud in
any way. App. 18-19. Aaron Archer, WCU’s Rule 30(b)(6) designee, also
confirmed that the fraud allegations against McAtee were false. App. 29-30.
Eventually, both WCU's fraud claim and the criminal charges against McAtee
were dismissed in her favor. App. 5.

McAtee filed this action in 2014. MF eventually was made to file its
Answer on December 26, 2017. MF then moved for summary judgment on
January 18, 2018. MF based its request for summary judgment in part on the
safe-harbor provision of the Annunzio—Wylie Anti—-Money Laundering Act
(“Annunzio Act”), 31 U.S.C. § 5318(g)(3). The Annunzio Act exempts financial
institutions from liability for providing law enforcement with information on a
"possible violation of law or regulation."

Over McAtee’s opposition, the District Court granted MF partial summary
judgment. In its May 15, 2018 Order, the District Court held the Annunzio Act
immunized MF from malicious prosecution liability for inciting McAtee’s
criminal Indictment. App. 73-86.

McAtee’s remaining malicious prosecution claim, based on MF/WCU’s

efforts to commence and continue the civil fraud action against McAtee, continued



in litigation. On December 7, 2018, MF moved for summary judgment on
McAtee’s remaining malicious prosecution claim, asserting it had the requisite
probable cause to initiate and continue its civil fraud claims. Over McAtee’s
opposition, the District Court granted summary judgment to MF and dismissed
McAtee’s malicious prosecution action with prejudice as against MF on January
31, 2019. App. 88-95. After settling with WCU, McAtee filed her Notice of
Appeal.

STATEMENT OF FACTS

In 2007, Doug Johnson, a representative of WCU, approached McAtee and
requested that she enter into a business relationship whereby WCU would provide
construction financing to various borrowers, using McAtee's corporation, The
Mortgage Source, as a middle man. McAtee agreed to broker the loans as directed
by Johnson, and WCU financed several construction projects under the
arrangement. The Mortgage Source held a trust indenture on the properties and
assigned its interest in the trust indenture to WCU. App. 34.

Before 2008, when McAtee brokered construction loans on behalf of WCU,
she understood that in the event of a default, WCU would record its assignment of
the trust indenture securing the loan and foreclose on the property subject to the

loan. App. 36-37. In 2008, Kevin and Heidi Korsa defaulted on a loan they had



arranged through McAtee and WCU. After the default, Johnson, on behalf of
WCU, chose not to record the assignment and foreclose. Instead, Johnson
instructed McAtee to foreclose on the property. App. 17, 35, 40. Johnson advised
McAtee that she was personally responsible for the debt, under a personal
guarantee, and that she would be required to finish construction on the Korsa
property, sell the property, and satisfy the debt. App. 16-17, 35, 39, 41, 47, 49-50.
McAtee reluctantly followed Johnson's instructions and commenced a foreclosure
on the Korsa property in the name of The Mortgage Source. App. 35-36. Johnson
understood that when McAtee foreclosed in the name of The Mortgage Source,
title to the property would transfer to The Mortgage Source. App. 17. As stated in
her July 10, 2009 letter to Johnson, McAtee had retained attorney Rich DeJana to
commence the foreclosure by issuing a notice of default, with the intent that
McAtee acquire and then "finish the house and sell" the property. App. 20, 97-98.

As instructed by Johnson, The Mortgage Source, via DeJana, foreclosed on
the Korsa property on February 10, 2006. App. 48. After The Mortgage Source
acquired title to the Korsa property, McAtee discovered that substantial work
would be required to sell the property. McAtee did not have the financial means
to complete the construction, and WCU had declined to loan any additional

proceeds on the property. App. 38, 41-42. Thus, McAtee borrowed funds from



John Thor to complete the construction, consistent with Johnson's direction and
her July 10, 2009 letter. App. 42, 97-98. The Mortgage Source granted a trust
indenture on the property to Thor, to secure the construction loan along with other
private loans that he provided to McAtee. McAtee eventually finished the
construction, at substantial additional expense, and attempted to sell the property
to satisfy the debts owed to WCU and Thor. App. 43-44.
However, while McAtee attempted to sell the Korsa property, WCU filed a
Lis Pendens on the property thwarting any possibility of a sale. App. 44, 100-101.
Shortly thereafter, MF, on behalf of WCU, inexplicably sued McAtee for fraud,
alleging:
Knowing that she had assigned The Mortgage Source, Inc.'s
interest in the Trust Indenture away to WCU, and intending that
WCU would rely upon the assignment, McAtee arranged for an
attorney to conduct a trustee's sale on behalf of The Mortgage Source,
Inc.
Using the trustee's sale, McAtee obtained title to the property
for The Mortgage Source, Inc. despite having pledged the property as
collateral for its loan to WCU by assigning the Trust Indenture to it.
By foreclosing on a Trust Indenture in which neither she nor
The Mortgage Source, Inc. had any interest, McAtee perpetrated a

fraud upon the trustee and WCU.

App. 109-110.

In his deposition, Johnson confirmed that the fraud allegations against



McAtee were false. App. 18-19. Although the loan transaction involving the Korsa

property turned out poorly for all of the parties, Johnson confirmed that McAtee

had been following his instructions and did not engage in any fraudulent conduct:

Q.

>R >

2

A.

Q.
A.

Okay. This says without notice to Whitefish Credit Union, The
Mortgage Source foreclosed on the property. That's not true; is it?
No. No.
This allegation, Paragraph 14, is false; right?
Well, the extent that I -- my conversation with Deanna was to instruct
her to go ahead and foreclose.

* %k * * *
In this paragraph Whitefish Credit Union alleges that Deanna McAtee
individually and on behalf of the Mortgage Source obtained the loan
from Whitefish Credit Union under false pretenses. Do you think
that's true?

* * * * *
I do not.
Okay. You think that's a false statement?
I think it's a false statement, yes.

App. 18-19. WCU's corporate designee, Archer, has also admitted the allegations

against McAtee were false. App. 23-31. Archer and Johnson each testified that

McAtee made no false representations to anyone at WCU. App. 19, 31.

Around the same time MF filed false fraud allegations against McAtee, it

also began communicating with the United States Secret Service. MF's records

confirm twenty communications between the law firm and the Secret Service

between November 4, 2010, and September 24, 2012. App. 115-139. On May 2,

2012, the U.S. Attorney filed criminal charges against McAtee for fraud. The



language of the Indictment reads almost identical to the groundless civil fraud
claim filed against McAtee by MF. App. 141-147.

After interviewing Johnson, at which time he admitted the fraud allegations
against McAtee were false, Thor's counsel, David Sandler, sent a letter to MF, and
copied the Assistant U.S. Attorney prosecuting McAtee. Sandler explained the
groundless nature of the fraud allegations against McAtee, and requested that MF
drop its fraud allegations. App. 149-150.

On May 16, 2012, MF responded to Sandler by referencing him to the
federal Indictment (App. 141-147) as "grounds for WCU to argue the foreclosure
was a fraud upon it." App. 54-55, 152. MF rejected Sandler's demand that it
dismiss its fraud claims against McAtee, instead insisting to continue those claims
despite the facts revealed in Sandler's letter (and later affirmed by Johnson in his
deposition). App. 20, 152.

After Doug Johnson's deposition confirming McAtee committed no fraud
and made no false statements, McAtee’s counsel, James Manley, similarly
demanded that MF/WCU dismiss their civil fraud allegations. App. 12, 154.

Despite confirmation that McAtee made no false statements to WCU, MF
amended its Complaint for Foreclosure and continued the civil fraud claim against

McAtee. App. 156-171. On September 24, 2012, the U.S. Attorney's office



voluntarily dismissed McAtee’s criminal Indictment. App. 62, 173.

Eventually, MF/WCU abandoned their fraud claim against McAtee by
clandestinely leaving it out of a proposed Pretrial Order. During the pretrial
conference hearing on March 27, 2013, it was brought to the Court's attention that
MF had omitted the fraud allegations against McAtee when preparing the
proposed Pretrial Order. In response to the Court's inquiry for clarification, MF
represented to the Court and opposing counsel that it was no longer pursuing its
fraud claims against McAtee. App. 11, 175-177. On January 29, 2014, based on
MF's agreement to drop the claim, the District Court dismissed MF/WCU's fraud
claim. App. 179-182.

Nearly 11 months after MF/WCU abandoned the fraud claim against
McAtee, WCU'’s corporate designee, Archer, confirmed that no false statements
were made by Deanna McAtee to any WCU representative. App. 31. Thus, while
MF attempts to justify its actions, the record clearly establishes that after three
years, MF abandoned the fraud claim, resulting in its dismissal in McAtee's favor,
because the fraud allegations were baseless from their inception and continued
after they were confirmed false. App. 57-58.

When WCU sued McAtee in 2011, she asserted several counter-claims,

including claims for abuse of process and constructive fraud. At the time,



McAtee's malicious prosecution claims were not yet ripe, because the groundless
fraud claim and criminal charges against her had not yet been resolved in her
favor. The action in which WCU sued McAtee drug on for years, finally settling
shortly before trial in 2016. In 2014, McAtee sought leave to amend her pleading
to include, in part, her malicious prosecution causes. The District Court denied
leave, requiring McAtee to assert her claims in a separate action. App. 184-187.

McAtee filed a separate action in 2014 (Cause No. DV-14-1017D),
including malicious prosecution claims against WCU and MF. McAtee based her
claims upon their efforts to both independently bring, and incite federal authorities
to pursue, false fraud claims against McAtee. App. 1-8.

Shortly after McAtee served her Amended Complaint on MF and WCU,
both Defendants filed Rule 12, M.R.Civ.P., motions to dismiss. On December 20,
2016, the District Court granted the Rule 12(b)(6) motions to dismiss. App. 189-
191.

McAtee appealed. On November 7, 2017, the Montana Supreme Court
(Cause No. DA 17-0037) held that the District Court incorrectly dismissed
McAtee's Amended Complaint. The Court reversed and remanded the District
Court's decision. The Court issued Remittitur on November 24, 2017.

By unopposed motion, the District Court granted WCU and MF until



December 29, 2017 to file their Answers to McAtee’s Amended Complaint and
Jury Demand. WCU filed its Answer on December 29, 2017. Five (5) working
days later, on January 8, 2018, WCU moved for summary judgment. MF filed its
Answer on December 26, 2017 and likewise moved for summary judgment
independently and by incorporating WCU's arguments on January 18, 2018. MF
based its request for summary judgment in part on the safe-harbor provision of the
Annunzio Act, 31 U.S.C. § 5318(g)(3). The Annunzio Act exempts financial
institutions from liability for providing law enforcement with information on a
"possible violation of law or regulation."

On February 9, 2018, McAtee moved for an extension under Rule 56(f),
M.R.Civ.P., to allow for discovery on the contested facts implicated by MF and
WCU's summary judgment motions. Simultaneously, McAtee opposed summary
judgment due in part to the inapplicability of the Annunzio Act's immunity to
circumstances where law enforcement is fed false and baseless information.

Over McAtee's opposition, the Court granted MF partial summary
judgment. In its May 15, 2018 Order, the Court held the Annunzio Act immunized
MF from liability for inciting McAtee's criminal Indictment. App. 73-86.

McAtee's remaining malicious prosecution claim, based on WCU/MF’s

initiation and continuation of the civil fraud action against McAtee, continued in

10



litigation. On December 7, 2018, MF moved for summary judgment on the
remaining component of McAtee's malicious prosecution action, asserting it had
the requisite probable cause to initiate the civil fraud claim based on the
information provided in WCU’s loan file. Over McAtee's opposition, the District
Court granted MF summary judgment. The District Court dismissed McAtee's
malicious prosecution claim as against MF on January 31, 2019. App. 88-95.

McAtee's civil malicious prosecution claim against WCU remained. On
March 20, 2019, McAtee and WCU settled. The District Court finally dismissed
on April 12, 2019. McAtee now appeals the summary judgment orders relieving
MF of liability for maliciously inciting and prosecuting criminal and civil claims
against McAtee.

STANDARD OF REVIEW

This Court conducts de novo review of summary-judgment orders,
performing the same analysis as the district court pursuant to Rule 56 of the
Montana Rules of Civil Procedure. See LaTray v. City of Havre, 2000 MT 119,
14, 299 Mont. 449, 999 P.2d 1010. Under M. R. Civ. P. 56(c), judgment shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there remains no

genuine issue as to any material fact and that the moving party is entitled to a

11



judgment as a matter of law. Roe v. City of Missoula, 2009 MT 417, 9 14, 354
Mont. 1, 221 P.3d 1200 (citing Corporate Air v. Edwards Jet Ctr., 2008 MT 283,
924, 345 Mont. 336, 190 P.3d 1111).

Summary judgment may be granted only when there lacks a complete
absence of genuine issues of material fact and the moving party is entitled to
judgment as a matter of law. M. R. Civ. P. 56(c); LaTray, 4 14. A material fact is a
fact that involves the elements of the cause of action or defenses at issue to an
extent that necessitates resolution of the issue by a trier of fact. Roe, § 14 (citing
Corporate Air, 9 24). The party seeking summary judgment bears the initial
burden of establishing a complete absence of genuine issues of material fact.
LaTray, 9 14. To satisfy this burden, the moving party must “exclude any real
doubt as to the existence of any genuine issue of material fact” by making a “clear
showing as to what the truth is.” Toombs v. Getter Trucking, Inc., 256 Mont. 282,
284, 846 P.2d 265, 266 (1993). In doing so, the moving party must contend with
Montana’s rules which favor the party opposing summary judgment. Lorang v.
Fortis Ins. Co., 2008 MT 252,937, 345 Mont. 12, 21, 192 P.3d 186, 195

In determining whether genuine issues of material fact exist, this Court
must view all evidence in the light most favorable to the non-moving party.

LaTray, 9 15. Therefore, all reasonable inferences that may be drawn from the

12



evidence must be drawn in favor of the party opposing summary judgment.
LaTray, 9 15. If there is any doubt as to whether a genuine issue of material fact
exists, that doubt must be resolved in favor of the party opposing summary
judgment. Lorang, 9 38 (collecting cases).

SUMMARY OF ARGUMENT

The District Court incorrectly applied the Annunzio Act’s immunity
provision to MF’s communications with federal authorities, despite no “possible”
violation of the law. MF filed false civil fraud allegations without having
confirmed the veracity of that information with WCU’s managing agent, Johnson.
App. 103-113. MF then provided those allegations to federal authorities along
with other suspicions and curiosities. MF cannot provide suspicions, curiosities,
and false pleadings, to federal authorities then claim immunity under the Annunzio
Act. While MF communicated with the government and instigated the charges
against McAtee, WCU’s Johnson was aware McAtee had made no false statements
and could not possibly be guilty of banking fraud. Where all reasonable
inferences must be drawn in McAtee's favor, MF's disclosures could not have
implicated a "possible" illegality as required for Annunzio Act immunity.

The District Court also incorrectly granted summary judgment to MF on

McAtee’s civil malicious prosecution claim when it found that McAtee could not

13



demonstrate MF lacked probable cause for filing the civil fraud claim at the time
MF filed the underlying fraud complaint. The District Court, in granting MF
summary judgment, focused solely on MF’s abbreviated review of the loan file as
the basis for probable cause to bring the underlying fraud claim. However, a
reasonable person could conclude that MF failed to reasonably investigate the
fraud claim before filing the underlying suit and further, MF then amended and
continued the underlying fraud claim long after Johnson confirmed that McAtee
never committed fraud. Genuine issues of material fact exist and the jury must
hear the differing evaluations regarding the reasonableness of MF’s investigation

and amendment of its civil fraud action.

ARGUMENT

L. THE DISTRICT COURT COMMITTED REVERSIBLE ERROR BY
APPLYING THE ANNUNZIO ACT’S IMMUNITY TO MF’s
COMMUNICATIONS WITH FEDERAL AUTHORITIES DESPITE
NO “POSSIBLE” VIOLATION OF LAW.

The Annunzio Act offers financial institutions and their agents broad
exculpation from civil liability in exchange for disclosing “any possible violation
of law.” Such immunity is not afforded to communications with law enforcement
that disclose information that cannot be a “possible” legal violation. Alternatively

stated, the Annunzio Act does not provide immunity unless the violation of law is

“possible.” Where MF’s communications with federal law enforcement involved

14



circumstances that could not possibly be a violation of law, the Annunzio Act’s
immunity cannot apply.

Through summary judgment, the District Court granted MF refuge under
the safe-harbor provision of the Annunzio Act, 31 U.S.C. § 5318(g)(3).
Specifically, the District Court granted MF immunity from McAtee’s malicious
prosecution claim arising from the false disclosures and deceptive information MF
provided to federal authorities. The statute granting immunity reads:

Any financial institution that makes a voluntary disclosure of any

possible violation of law or regulation to a government agency . . .

shall not be liable to any person under any law or regulation of the

United States, any constitution, law, or regulation of any State or

political subdivision of any State, or under any contract or other

legally enforceable agreement (including any arbitration agreement),

for such disclosure . . . .
31 U.S.C. § 5318(g)(3)

The Annunzio Act does not provide unfettered, blanket immunity. Instead,
a financial institution is entitled to immunity only if its disclosure falls within one
of the three safe harbors set forth in § 5318(g)(3). Lopez v. First Union Nat. Bank
of Fla., 129 F.3d 1186, 1192 (11th Cir. 1997)(emphasis added). Section
5318(g)(3) immunity is limited to three specific types of disclosures:

(1.) A disclosure of any possible violation of law or regulation,

(i1.) A disclosure pursuant to § 5318(g) itself, or
(i11.) A disclosure pursuant to any other authority.

15



31 U.S.C. § 5318(g)(3).

MF sought immunity under the first safe harbor, by posturing its
communications with federal authorities as related to a "possible violation of law
or regulation." App. 200. Importantly, the Annunzio Act requires there to be a
"possible" violation of law—"possible" being the operative word—before the
protection of the statute applies. Here, viewing the evidence in a light most
favorable to McAtee, no “possible” violation existed.

The District Court misinterpreted McAtee’s argument, assuming that she
was advocating that immunity can be granted only if MF’s disclosures were made
in “good faith.” App. 73-86. While the Eleventh Circuit in Lopez reached that
conclusion, McAtee’s argument centered upon MF’s inability to objectively
identify a “possible violation™ at the time 1t communicated with federal authorities.
McAtee made no mention that the “good faith” standard in Lopez should apply.
Instead, McAtee argued that MF failed to meet the threshold showing that it was
reporting a “possible violation of law.” Drawing all inferences in McAtee’s favor,
MF cannot be immunized from providing false, factually unfounded information
to federal agents.

Relying on the holding in Stoutt v. Banco Popular de Puerto Rico, 320 F.3d

26 (Ist Cir. 2003), rejecting the “good faith” standard, MF argued that disclosures

16



to federal law enforcement could be “unfounded, incomplete, careless and even
malicious” and still entitled immunity. App. 198. However, the First Circuit’s
decision in Stoutt to reject the “good faith” standard does not affect the threshold
immunity evaluation. McAtee’s arguments are not based on the “good faith”
standard recognized in Lopez, but rather MF’s inability to objectively identify a
“possible violation,” when it was communicating with federal authorities.

While the federal circuits courts are split on imposing a “good faith”
requirement, it cannot be disputed that there still must exist a “possible” violation
of law before a financial institution or its agents can benefit from the Annunzio
Act’s safe-harbor. Lopez at 1192. This is true even if the disclosure is requested
by federal authorities. To find otherwise is to conclude Congress intended to
provide financial institutions with blanket immunity for willful criminal and civil
violations of law. Having consciously included the language mandating a
“possible” violation, Congress sought to ensure the Annunzio Act’s immunity was
not limitless.

Stoutt deals specifically with the objective standard for evaluating a
“possible violation.” Therein, a financial institution reported an apparent crime to
the FBI and the U.S. Attorney “in an abundance of caution.” Stoutt at 30. Upon

the discovery of new information that made it clear that no crime had occurred,
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the U.S. Attorney dismissed the charges. Stoutt at 30. In immunizing the bank, the
Stoutt Court applied the objective reasonableness standard. Stoutt at 29-30.

Unlike the bank in Stoutt, which was determined to have “by any objective
test identif[ied] a ‘possible violation’,” MF filed false civil fraud allegations
without having confirmed the veracity of that information with WCU’s managing
agent, Johnson. Stoutt at 30; App. 103-113. MF then provided those allegations to
federal authorities along with other suspicions and curiosities. App. 115-139. MF's
records confirm twenty communications between MF and the Secret Service
between November 4, 2010, and September 24, 2012. App. 115-139. On May 2,
2012, the U.S. Attorney filed criminal charges against McAtee for banking fraud.
After Johnson confirmed that WCU/MF's fraud allegations were false, MF
continued to tout the "strength of the evidence" to federal authorities right up until
the federal charges were dismissed. App. 138-139.

Fortuity did not lead to the Indictment’s dismissal, but rather the truth
revealed. That truth— McAtee made no misrepresentations that could “possibly”
constitute criminal bank fraud. This truth is confirmed by the binding testimony
of WCU’s binding agents, Johnson and Archer, who testified that McAtee made
no false representations to anyone at WCU. App. 18-19, 31. Unlike the financial

institution in Stoutt, WCU/MF engaged in a continuous course of conduct inciting
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and urging McAtee's prosecution by supplying admittedly false information to
federal authorities without concern for the “possibility” of criminal activity. App.
26-28. When asked about McAtee's possible crimes, MF's Sean Frampton stated,
"I don't have any opinion on her crimes. It's not my concern." App. 56. Quite
simply, the present matter is easily distinguished from Stoutt as lacking objective
identification of a "possible violation" of law.

The “possible” illegality on which MF relies in seeking Annunzio Act
immunity is bank fraud. Based on the MF’s numerous communications with
federal law enforcement, McAtee was charged with bank fraud in violation of 18
U.S.C. § 1344(2). Proof of a misrepresentation is a material element of bank fraud
under § 1344(2). See e.g., United States v. Ragosta, 970 F.2d 1085, 1089 (2d Cir.)
(collecting cases), cert. denied, 506 U.S. 1002, 113 S.Ct. 608, 121 L.Ed.2d 543
(1992). WCU’s representatives Archer and Johnson both testified that McAtee
made no false representations to anyone at WCU. App. 18-19, 31. Absent the
material element of a misrepresentation, § 1344(2) banking fraud is not “possible.”
MF cannot seek shelter behind the Annunzio Act without first establishing the
threshold showing of a “possible” illegality. Where binding testimony confirms

McAtee made no misrepresentations, § 1344(2) banking fraud is impossible and

the Annunzio Act’s safe-harbor is inapplicable.
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Moreover, MF’s communications to federal authorities went far beyond
disclosure of financial information of a “possible” illegality. MF incited McAtee’s
federal prosecution by communicating to federal authorities about non-financial
matters including:

- McAtee residing in Bigfork, Montana, noting the house was 15,000 square

feet and was for sale for $10.9M, claiming “there is no understanding why

Deanna would be using a Bigfork address on her checks.” App. 127-128.

- information about the 513 Remington property, noting “[s]Jometimes, I'm
too curious for my own good...” App. 127-128.

- offering WCU's Complaint for Foreclosure and Lis Pendens under the

premise it "thought [Secret Service Agent Tad Downs] might want to know

about this." App. 129.

- after Doug Johnson’s deposition testimony was revealed to the federal

prosecutors, MF’s Sean Frampton offered to discuss with Assistant U.S.

Attorney, Tim Racicot, his personal “impressions of the deposition or the

strength of the evidence.” App. 138. (this communication occurred three (3)

days before the Indictment was dismissed by Assistant U.S. Attorney

Racicot).

Such conjecture and insinuation are beyond the Annunzio Act’s disclosure
exemptions for reporting a “possible violation” of law.

In sum, MF cannot provide suspicions, curiosities, and false pleadings, to
federal authorities and then claim immunity under the Annunzio Act. While MF

communicated with the government and instigated the charges against McAtee,

WCU’s Johnson was aware (and it was later confirmed by WCU’s corporate
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designee, Archer) McAtee had made no false statements to WCU, making the

crime of bank fraud impossible. Where all reasonable inferences must be drawn in

McAtee’s favor, MF’s disclosures could not have implicated a “possible” illegality

in the manner required for Annunzio Act immunity. It was not Congress’ intent to

shield malicious behavior premised upon sharing false information and conjecture.

Certainly, Congress did not intend to shield financial institutions and their agents

who pursue a continuing course of false and malicious communications to federal

authorities for purposes other than supporting criminal justice. Stretching the
threshold of "any possible violation" to fit the facts at bar would lead to an absurd
result contrary to the legislative intent. Read in the light most favorable to

McAtee, the District Court committed error in applying the Annunzio Act safe-

harbor to MF's communications with federal authorities.

II. THE DISTRICT COURT COMMITTED REVERSIBLE ERROR BY
GRANTING SUMMARY JUDGMENT TO MF ON THE BASIS
THAT MF POSSESSED PROBABLE CAUSE TO FILE THE CIVIL
FRAUD CLAIM.

To prevail on her malicious prosecution claim, McAtee must prove the
following elements: 1) a judicial proceeding was commenced and prosecuted
against her; 2) the defendant was responsible for instigating, prosecuting, or

continuing such proceeding; 3) the defendant lacked probable cause for its acts; 4)

the defendant acted with malice; 5) the underlying judicial proceeding terminated
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favorably for her; and 6) she suffered damage. Plouffe v. Mont. Dept. of Public
Health and Human Servs., 2002 MT 64, § 16, 309 Mont. 184, 45 P.3d 10.

The District Court granted summary judgment to MF on McAtee’s civil
malicious prosecution claim when it found that McAtee could not demonstrate MF
lacked probable cause at the time MF filed its civil fraud action. The District Court
incorrectly determined as a matter of law that MF possessed probable cause to file
its underlying fraud claim. App. 88-95.

Lack of probable cause is the gist of a malicious prosecution action. Plouffe,
9 20. Because probable cause is determined under an objective standard on the
basis of the facts known to the party initiating the legal action, we have held the
issue must be submitted to the jury for resolution when direct and circumstantial
evidence related to the defendant's knowledge is susceptible to different
conclusions by reasonable persons. Plouffe, 9§ 18. Only where the material facts are
not in dispute, or when only reasonable inferences can be drawn from the
evidence, does the existence of probable cause become an issue of law for the
court to resolve. Reece v. Pierce Flooring, 194 Mont. 91, 96, 634 P.2d 640, 643
(1981) (citations omitted).

Probable cause stems from a reasonable belief in the existence of the facts

upon which the claim is based, where the party making the claim either:
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(a)  correctly or reasonably believes that under those facts the claim
may be valid under the applicable law, or

(b) believes to this effect in reliance upon the advice of counsel,
sought in good faith and given after full disclosure of all
relevant facts within his knowledge and information.
Restatement (Second) of Torts, § 675 (1977).
Determining whether a party had probable cause for instigating the
underlying lawsuit turns “on the facts known to the suing party at the time the
lawsuit was filed.” Seltzer v. Morton, 2007 MT 62,9 72, 336 Mont. 225, 154 P.3d

561. However, in making this determination a jury may consider whether

defendant could or should have made further inquiry or investigation as an

ordinarily prudent person would have made in the same circumstances before
initiating such a lawsuit. Seltzer, 9§ 72 (emphasis added). The determination of
probable cause must take into account the totality of the circumstances including
consideration of the suing party’s investigation before filing the suit. Seltzer,  72.
In Seltzer, Steve Seltzer, an art authenticator, brought a malicious
prosecution action against the defendants relating to an underlying lawsuit that
defendants filed against Seltzer. Defendants filed the suit after Seltzer refused the
defendants’ demand that he recant his opinion about the true artist of a painting.
Seltzer, 4 13. Seltzer opined that the painting was a work of Seltzer’s grandfather,

O. C. Seltzer, not Charles M. Russell, who appeared to have signed the painting.
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Seltzer, 4 14. Seltzer presented evidence to demonstrate that the defendants did
not conduct a reasonable investigation regarding the painting’s authenticity, and
had they done a reasonable investigation, they would have discovered readily
available information supporting Seltzer’s opinion. Seltzer, § 73.

The defendants challenged affidavits that Seltzer presented to the jury from
respected art experts also opining that the painting was not an authentic Russell.
The Court determined that even if the defendants were not aware of the
information in the affidavits, Seltzer remained entitled to present the affidavits as
part of the evidence regarding the adequacy of defendants’ investigation before
filing suit. Seltzer, § 79.

The Court further determined, as evidence of information that was readily
available, these affidavits were relevant to the issue of whether defendants
conducted a reasonable investigation before filing suit. Seltzer, § 79 (relying on
Rickman v. Safeway Stores, 124 Mont. 451, 458-59, 227 P.2d 607, 611 (1951) (the
failure of a person... to make such further inquiry or investigation as an ordinarily
prudent man would have made in the same circumstances, before instigating a
proceeding, renders him liable for the proceeding without probable cause). The
affidavits “simply showed... what specific information the defendants could have

obtained with minimal investigative effort prior to filing suit against Seltzer.”
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Seltzer, 4 79.

Similar to Seltzer, McAtee must be allowed to present to the jury the totality
of the circumstances surrounding MF’s investigation or lack thereof to
demonstrate the lack of probable cause before filing the underlying fraud action.
MF did not speak to the one WCU employee, Johnson, that had dealings with
McAtee regarding the allegedly fraudulent conduct. App. 18.

MF instead claims ignorance, arguing its failure to learn the facts ultimately
disclosed in Johnson’s deposition cannot establish a lack of probable cause. MF’s
argument ignores the fact that MF made no effort to contact Johnson. App. 26-27.
Further, MF billed a total of 4.8 hours to WCU before filing the underlying fraud
claim. Attorney Ryan Purdy, MF’s primary liaison with WCU, testified:

Q And the billing records indicate that — and I did the math; if you want

to check it for me, it would be great — the total hours billed was 4.8

hours as of the date the complaint was signed. Do you have any

reason to dispute that?
* * * * *

A: T have no specific reason to dispute that. I agree that that seems quick,
but pat on the back, we’re efficient.

App. 65-66.
If MF performed a minimal investigation, including not talking to Johnson
or learning his understanding of the facts surrounding the transaction, it had no

basis to accuse McAtee of anything, fraudulent or otherwise. MF’s failure to speak

25



with Johnson and the 4.8 hour review of the loan file highlight material factual
disputes regarding the adequacy of MF’s investigation before filing the civil fraud
claim. MF’s Frampton affirmed MF’s lack of investigation to verify its fraud claim
in the following testimony:

Q:  Did you make any efforts to speak with Doug Johnson prior to
commencing a lawsuit against Deanna McAtee for fraud?

A:  Ididnot.

Q: Do you know if anyone from your law firm made any efforts to
contact Doug Johnson before filing this lawsuit to verify the veracity
of this lawsuit?

A:  Doug Johnson was not working at the credit union, so we did not
make that contact.

Q:  Okay. Were any efforts made to explain to Doug Johnson what fraud
was and then have him evaluate this lawsuit in that context before it
was filed?

A:  Doug Johnson was not working at the credit union at the time that
lawsuit was drafted and filed.

Q:  Is there anything that would prevent you or anyone in your firm from
talking with Doug Johnson before commencing the lawsuit?

A:  Not that I’'m aware.

App. 53. Ultimately, based on a fabricated account of the transaction, MF sued
McAtee for fraud, and had her criminally prosecuted, for doing exactly what
WCU’s representative, Johnson, instructed her to do. App. 17-19. MF relied
heavily on Spoja v. White, 2014 MT 9, 373 Mont. 269, 317 P.3d 153, in its brief
for summary judgment. App. 218-220.

In Spoja, Duste White believed that he was incarcerated for fourteen months

longer than his actual sentence required and brought a civil action against his
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attorney, Robert Spoja. This suit was later dismissed. Spoja then sued White and
his attorney’s (collectively “defendants”) for malicious prosecution. The Court
determined that the facts known to the defendants “caused many reasonably
prudent legal minds” to conclude that White had been wrongfully incarcerated
when the defendants brought the civil action against Spoja. Spoja, 4 15. As a
result, Spoja, in his malicious prosecution claim, presented no evidence that would
cast probable cause into dispute. Spoja, g 15. Here, the record reveals substantial
information that casts doubt on probable cause, meriting resolution by the jury.
Further, after Johnson’s deposition on July 30, 2012, MF moved the Court
for leave to amend the underlying complaint on October 19, 2012. App. 156-171.
MF continued to maintain an action for fraud against McAtee even after Johnson’s
testimony. MF continued its baseless fraud claim until March 27, 2013, where it
clandestinely omitted its fraud claim from a proposed Pretrial Order and
abandoned it altogether when confronted at the pretrial conference. App. 175-177.
The District Court dismissed MF’s fraud claim on January 29, 2014. App. 179-
182. MF’s retained expert, Mick Taleff, confirmed that MF’s amended complaint
alleging fraud remained inconsistent with Johnson’s sworn testimony. App. 69-70.
The District Court, in granting MF summary judgment, focused solely on

MF’s abbreviated review of the loan file as the basis for probable cause to bring
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the underlying fraud claim. However, a reasonable person could conclude that MF
failed to reasonably investigate the fraud claim before filing the underlying suit
and further, MF then amended and continued the underlying fraud claim long after
Johnson confirmed that McAtee never committed fraud. Genuine issues of
material fact exist and the jury must hear the differing evaluations regarding the
reasonableness of MF’s investigation. Honorable David Sandler, an unretained
expert involved in the underlying litigation as Thor’s attorney, opined:

Q:  (Mr. Hagel) What’s the basis for saying that there was no basis for the
civil fraud claim?

A:  Well, I think the — you know, the summary of that or the short answer
is that there were allegations that Ms. McAtee made false statements
to the credit union, and that allegation in the complaint, which is an
element of actual fraud, was not a true allegation. And we
determined, as the case went on, that nobody had even spoken to
Doug Johnson before the complaint was filed. So it was a shoot-first,
ask-questions-much-later situation. So that’s why I say there was no
basis to form it.

* * * * *

Q:  And when you say should ask what was going on, what questions
should have been asked of him, in your opinion?

A:  Well, I would think that it would be all-encompassing of how did this
program work, where there was a line of credit and then loans made
to contractors with an assignment, how this all work, why the
assignment wasn’t recorded, you know, what was said to you, you
know, basically finding out from Mr. Johnson everything that
occurred from his memory to how it got to the point it got to. . . The
thing is that, you know, I would think that, you know, from the way I
handled litigation, that you would go talk to the person who had the
most personal knowledge and in this case probably the only person
with personal knowledge at the credit union and find out what
actually occurred, you know, what documents were in the file and that
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sort of thing.
App. 61.
Honorable Jim Manley, another unretained expert involved in the underlying
litigation as McAtee’s attorney, also developed opinions that the jury must
consider demonstrating that reasonable minds could differ on the adequacy of
MF’s pre-filing investigation. App. 12-13.

The District Court committed reversible error in determining that probable
cause existed to bring the underlying fraud claim based solely on MF’s
abbreviated review of WCU’s loan file. The District Court further erred when
finding it was immaterial that MF learned at a later time that Johnson had
authorized McAtee to foreclose the lien interest. Finally, the District Court
completely overlooked whether MF had probable cause to amend and continue the
fraud allegation after Johnson testified that McAtee did not commit fraud.

The determination of whether probable cause existed to file the underlying
fraud claim and whether MF had probable cause to amend the complaint to
maintain its allegation of fraud are questions of fact. Such questions of fact must
be determined by the jury based on the totality of the circumstances including the
reasonableness of the investigation before filing the suit. Plouffe, 4 18. The Court

must reverse the District Court’s determination that MF had probable cause to file
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the underlying fraud claim. The jury must be left to determine the reasonableness
of MF’s actions or inactions.

CONCLUSION

For the reasons set forth herein, McAtee respectfully requests that this Court
reverse the District Court’s decision, and remand this matter back to the District
Court for a trial. Genuine issues of material fact exist in a manner necessitating
resolution of McAtee’s malicious prosecution claims by the trier of fact.

DATED this 17th day of July, 2019.

KOVACICH SNIPES JOHNSON, P.C.
and
McKEON LAW, PLLP
By: /s/ Ben A. Snipes
Ben A. Snipes
P.O. Box 2325

Great Falls, MT 59403
Attorneys for Appellant
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