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The scholars listed below (hereinafter “amici”), by counsel, respectfully
move this Court for leave to participate as amici curiae in this matter. Amici
propose to file a brief in support of the Plaintiff and Appellant attached hereto.
Both Appellant and Appellee, through counsel, consented to the filing of the brief.

Pursuant to Rule 12(7), Mont. R. App. P., amici state:

Importance of the Issues Raised by Plaintiff/Appellant

Plaintiff was detained by Defendant while awaiting trial. Plaintiff was
willing and able to post the $25,000 bond that would secure his pretrial release, but
was unable to do so because the Lincoln County Sheriff’s Office intended, based
on an immigration detainer received from federal immigration officials, to continue
detaining Plaintiff for up to 48 hours after Defendant’s authority under state law
expired.

Immigration detainer practices such as those at issue here have been the
subject of legal scrutiny for years and not exclusive to Montana. Under President
Obama, immigration officials were directed to stop requesting prolonged detention
by state and local law enforcement officials. See Memorandum, DHS Secretary Jeh
Johnson to Acting ICE Director Thomas S. Winkowski, “Secure Communities” at
2 & n.1 (Nov. 20, 2014) (and cases cited therein) (noting “increasing number of
federal court decisions that hold that detainer-based detention by state and local

law enforcement agencies violates the Fourth Amendment”), at



https://www.dhs.gov/sites/default/files/publications/14 1120 memo_secure_com-
munities.pdf. But President Trump has reversed that direction, restoring the
“Secure Communities” enforcement program that President Obama had ended. See
President Donald J. Trump, Exec. Order 13,768, Enhancing Public Safety in the
Interior of the United States § 10(a) (Jan. 25, 2017). In the first full year of the
Trump administration, federal officials issued to Montana law enforcement more
than double the detainers requesting detention (71) than the prior year (31). See
Transactional Clearinghouse Access Records, Latest Data: Immigration and
Customs Enforcement Detainers, at http://trac.syr.edu/phptools/immigration/-
detain/ (online tool for accessing data concerning detainer usage). And nationwide,
the Trump administration issued 177,147 immigration detainers in fiscal year
2018, more than double the number issued in fiscal year 2016 (86,026). ICE,
“Fiscal Year 2018 ICE Enforcement and Removal Operations Report” (Dec. 14,
2018), https://www.ice.gov/doclib/about/offices/ero/pdf/-eroFY2018Report.pdf.

Identity and Interest of the Amici Curiae

Amici are scholars who teach, research, and practice in the area of
immigration law, criminal law and procedure, and constitutional law. Amici have
an interest in the proper resolution to the questions raised in Plaintiff’s appeal
concerning the civil immigration arrest and detention authority of state and local

law enforcement officials. The answers to these questions are of great importance



to scholars and practitioners alike, and turn in part on an understanding of the
statutory structure Congress created for immigration enforcement and its history.

As professors and scholars of immigration, criminal, and constitutional law,
amici have an interest in ensuring that the law governing immigration enforcement
IS interpreted in accordance with the statutory system Congress has created.
Additionally, many of the proposed amici are clinical faculty who in addition to
lecturing and researching in the field of immigration and criminal law are also
actively engaged in the practice of law and the supervision of students practicing
law. These faculty and their students regularly encounter clients against whom
Immigration detainers have been issued, and therefore have a substantial interest in
the proper resolution of the questions presented here. Cf. Blodgett v. Justice Court,
Missoula County, Tp. No. 2, 365 Mont. 290 (Mont. 2012) (inviting affected
stakeholders to submit amicus brief in case).

The proposed amici curiae are (with institutional affiliation provided for
identification purposes only):

Carolina Antonini

Adjunct Professor of Law

Georgia State University

Sabi Ardalan

Assistant Clinical Professor

Assistant Director, Harvard Immigration and Refugee Clinical Program
Harvard Law School



Steven W. Bender

Professor of Law

Associate Dean for Planning and Strategic Initiatives
Seattle University School of Law

Lenni B. Benson
Professor of Law
New York Law School

R. Linus Chan
Associate Clinical Professor of Law
University of Minnesota

Michael J. Churgin
Raybourne Thompson Centennial Professor in Law
University of Texas at Austin

Ingrid Eagly
Professor of Law
UCLA School of Law

César Cuauhtémoc Garcia Hernandez
Associate Professor of Law
University of Denver

Tanya Golash-Boza
Professor of Sociology
University of California, Merced

Laura A. Hernandez
Professor of Law
Baylor Law

Barbara Hines
Clinical Professor of Law (Retired)
University of Texas School of Law



Bill Ong Hing

Professor of Law

Director of the Immigration and Deportation Defense Clinic
Dean’s Circle Scholar

University of San Francisco School of Law

Geoffrey A. Hoffman
Director, Immigration Clinic
Univ of Houston Law Ctr.

Kari Hong
Assistant Professor and Founder, Ninth Circuit Appellate Program
Boston College Law School

Ulysses Jaen
Director & Professor
Ave Maria School of Law

Annie Lai

Clinical Professor of Law
Co-Director, Immigrant Rights Clinic
UC Irvine School of Law

Christopher N. Lasch

Professor of Law

Co-Director, Immigration Law and Policy Clinic
University of Denver Sturm College of Law

Elizabeth McCormick

Associate Dean for Experiential Learning
Director of Clinical Education Programs
Associate Clinical Professor of Law
University of Tulsa College of Law

Estelle M. McKee
Clinical Professor of Law
Cornell Law School



M. Isabel Medina
Ferris Family Distinguished Professor of Law
Loyola University New Orleans College of Law

Vanessa Merton
Professor
Haub School of Law at Pace University

Nancy Morawetz
Professor of Clinical Law
New York University School of Law

Howard S. (Sam) Myers, IlI
Adjunct Professor of Law
University of Minnesota Law School

Huyen Pham
Professor of Law
Texas A&M University School of Law

William Quigley
Professor of Law
Loyola University New Orleans College of Law

Sarah Rogerson

Professor of Law

Director, Immigration Law Clinic
Albany Law School

Victor Romero

Maureen B. Cavanaugh Distinguished Faculty Scholar
Associate Dean for Academic Affairs

Professor of Law

Penn State Law (University Park)

Carrie Rosenbaum

Visiting Scholar

Center for the Study of Law and Society
University of California, Berkeley



Erica B. Schommer
Clinical Professor of Law
St. Mary's University School of Law

Ragini Shah
Clinical Professor of Law
Suffolk University Law School

David B. Thronson
Alan S. Zekelman Professor of International Human Rights Law
Michigan State University College of Law

Philip L. Torrey
Managing Attorney, Harvard Immigration and Refugee Clinical Program
Harvard Law School

Yolanda Vazquez
Associate Professor of Law
University of Cincinnati College of Law

Robin Walker Sterling

Associate Professor

Co-Director, Immigration Law and Policy Clinic
Ronald V. Yegge Clinical Director

University of Denver Sturm College of Law

Richard Ashby Wilson

Gladstein Chair of Human Rights
Professor of Law and Anthropology
University of Connecticut

Michael J. Wishnie
William O. Douglas Clinical Professor of Law
Yale Law School

Stephen Wizner
William O. Douglas Clinical Professor Emeritus and Professorial Lecturer
Yale Law School



Mark E. Wojcik
Professor of Law
The John Marshall Law School—Chicago

Stephen Yale-Loehr
Professor of Immigration Law Practice
Cornell Law School

Issues to be Addressed by Amici

If leave is granted, amici intend to provide the Court with a brief that will
supplement without repeating the Plaintiff’s arguments that there is no authority
under the Immigration and Nationality Act (“INA’) or under Montana law for
Defendant to arrest and detain Plaintiff based on an immigration detainer request.

DHS’s practice of requesting detention based on immigration detainers is a
relatively new phenomenon, which finds no authority in the Immigration and
Nationality Act (INA). The sole reference to detainers in the INA, 8§ 287(d)
(“Section 287(d)”), codified at 8 U.S.C. § 1357(d), confers no arrest or detention
authority. Instead, Congress used the word “detainer” in Section 287(d), enacted in
1986, to reflect a decades-old detainer practice that respected the limited authority
of state and local officials over immigration matters—a “detainer” was simply a
request for state and local officials to notify immigration officials of the subject’s
upcoming release.

The INA establishes a comprehensive statutory scheme for immigration

enforcement. Congress carefully delineated arrest and detention authority for civil



Immigration violations, strictly limiting the authority of federal immigration
officials and preempting authority to state and local (“non-federal”) officials,
except in specifically enumerated circumstances.

Congress also carefully adhered to the reservation of powers to the states. In
the enumerated circumstances when state and local immigration arrests and
detention are not preempted, such participation is only permitted to the extent it is
authorized under state law.

DHS’s recent policy change, to accompany detainer requests with an
administrative warrant, does not change the lack of arrest and detention authority
for non-federal officials. Under the INA only trained immigration officers are
authorized to make an arrest and detain based on an administrative warrant.

Reasons Why the Amicus Brief is Desirable

The brief of the amici curiae is desirable because it provides context and
legal analysis that is directly relevant to the Court’s determination of the issues
raised in this appeal but is not present in the briefing of the parties. Amici bring to
the questions raised in the case substantial research and experience in the field of
immigration law and the intersection of criminal law and immigration law, and
amici include practitioners with extensive experience litigating issues arising under
the Immigration and Nationality Act. Amici offer their understanding of the INA’s

allocation of—and preemption of—civil immigration arrest authority, and the role
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of administrative immigration warrants in this statutory scheme. This
understanding is guided by amici’s knowledge of historical practices and judicial
decisions, and an analysis of the immigration enforcement system Congress
created and its history.

Identity of the Party Whose Position the Amici Support

Amici support the position of Plaintiff/Appellant Agustin Ramon.

The Proposed Date for Filing the Amicus Curiae Brief

If this Motion for Leave to Participate is granted, amici attach hereto their
proposed amicus brief and will conform to any schedule or manner of filing
adopted by the Court.

Contact with Counsel

Counsel for Appellant, Alex Rate and Elizabeth Ehret, and for Appellee,
Maureen Lennon, have been contacted and have no objection to this Motion.
Conclusion
For the foregoing reasons, amici respectfully request this Court grant them

leave to participate in this matter.

DATED this 12th day of July, 2019.
Respectfully submitted,

/s/ James H. Goetz
Counsel for amici curiae
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Alexander H. Rate (Attorney)
P.O. Box 1387

Livingston MT 59047
Representing: Agustin Ramon
Service Method: eService

Colin M. Stephens (Attorney)

315 W. Pine

Missoula MT 59802

Representing: Montana Association of Criminal Defense Lawyers
Service Method: eService

Cody Wofsy (Attorney)

39 Drumm Street

San Francisco CA 94111
Representing: Agustin Ramon
Service Method: E-mail Delivery

Spencer Amdur (Attorney)

39 Drumm Street

San Francisco CA 94111
Representing: Agustin Ramon
Service Method: E-mail Delivery

Elizabeth K. Ehret (Attorney)
P.O. Box 1968

Missoula MT 59806
Representing: Agustin Ramon
Service Method: E-mail Delivery



Omar C. Jadwat (Attorney)

125 Broad Street, 18th Floor
New York NY 10004
Representing: Agustin Ramon
Service Method: E-mail Delivery

Daniel Antonio Galindo (Attorney)
125 Broad Street, 18th Floor

New York NY 10004
Representing: Agustin Ramon
Service Method: E-mail Delivery

Shahid Haque (Attorney)

618 Highland St.

Helena MT 59601

Representing: Agustin Ramon
Service Method: E-mail Delivery

Kurt G. Alme (Attorney)

U.S. Dept of Justice

2601 Second Ave N, Box 3200

Billings MT 59101

Representing: United States of America
Service Method: E-mail Delivery

Chad Clarken Spraker (Attorney)

Paul G. Hatfield Courthouse

901 Front St., Suite 1100

Helena MT 59626

Representing: United States of America
Service Method: E-mail Delivery

Katherine L. Evans (Attorney)
875 Perimeter Dr., MS 2322
Moscow ID 83844

Representing: Agustin Ramon
Service Method: E-mail Delivery
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