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BNSF RAILWAY COMPANY,
Petitioner,

VS.

THE ASBESTOS CLAIMS COURT OF THE
STATE OF MONTANA, HONORABLE AMY
EDDY, Presiding Judge,

Respondent.

MOTION OF MONTANA TRIAL LAWYERS ASSOCIATION
FOR LEAVE TO APPEAR AS AMICUS CURIAE

COMES NOW the Montana Trial Lawyers Association (“MTLA”), and
respectfully seeks leave of the Court to file an amicus curiae brief in this matter.
Pursuant to Mont. R. App. P. 12(7), MTLA provides the following:

STATEMENT OF INTEREST

MTLA is amember organization of approximately 400 Montana attorneys who

seek justice for Montanans who have been injured or otherwise harmed by the



wrongful conduct of others. MTLA members routinely represent claimants who have

been injured by the negligence of others.

REASONS WHY MTLA'’S AMICUS BRIEF IS DESIRABLE

MTLA periodically appears in the Montana Supreme Court as amicus on
various matters involving tort, insurance, civil procedure, workers’ compensation,
and constitutional issues. On these various issues, the Montana Supreme Court often
invites MTLA to participate as amicus.

This matter is important to MTLA because one of the issues raised by
Petitioner impacts injury victim’s right to due process of law by prohibiting negligent
parties from shifting blame to nonparties. This Court has previously addressed the
impropriety of the empty chair defense in Plumb v. Fourth Judicial Dist. Court,
Missoula County, 279 Mont. 363,927 P.2d 1011 (1996), and Newville v. State, Dep't
of Family Servs., 267 Mont. 237, 883 P.2d 793 (1994), as well as defendant’s
attempts to dispute causation by shifting blame to nonparties in Faulconbridge v.
State, 2006 MT 198, 333 Mont. 186, 142 P.3d 777. MTLA maintains Petitioner’s
argument in this matter is not consistent with Montana law as determined by this
Court’s prior decisions, and Petitioner’s argument, if accepted, would have a
detrimental impact on the rights of countless present and future victims of negligence
in Montana. Should the Court grant MTLA leave to appear, MTLA will offer
argument demonstrating that Montana law does not allow Petitioner to shift blame to

nonparties, under the guise of causation or otherwise.
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IDENTITY OF PARTY WHOSE POSITION MTLA SUPPORTS

MTLA supports the position of the Respondent.

WHETHER THE OTHER PARTY OBJECTS TO
MTLA’S PARTICIPATION

Counsel for BNSF Railway Company was contacted on Tuesday, June 4,2019
and has not responded.

PROPOSED DATE FOR FILING MTLA’S AMICUS BRIEF

MTLA seeks to file its amicus brief on or before the date Respondent must file
its opening brief.

WHEREFORE, based on the foregoing, MTLA respectfully requests leave
from the Court to participate in this matter as amicus curiae. A proposed order to
allow MTLA’s participation is submitted herewith.

RESPECTFULLY SUBMITTED this 6™ day of June, 2019.

MONTANA TRIAL LAWYERS

ASSOCIATION

By:__/s/ Michael D. Cok
Michael D. Cok
P.O. Box 1105
Bozeman, MT 59771
Attorneys for Amicus Curiae
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CERTIFICATE OF SERVICE

I, Michael D. Cok, hereby certify that I have served true and accurate copies of the foregoing
Motion - Amicus - Leave to Participate to the following on 06-06-2019:

Roger M. Sullivan (Attorney)

345 1st Avenue E

MT

Kalispell MT 59901

Representing: Tracie Barnes, Rhonda Braaten, Gerrie A Flores
Service Method: eService

Allan M. McGarvey (Attorney)

345 1st Avenue East

Kalispell MT 59901

Representing: Tracie Barnes, Rhonda Braaten, Gerrie A Flores
Service Method: eService

Ethan Aubrey Welder (Attorney)

345 1st Avenue East

Kalispell MT 59901

Representing: Tracie Barnes, Rhonda Braaten, Gerrie A Flores
Service Method: eService

Jinnifer Jeresek Mariman (Attorney)

345 First Avenue East

Kalispell MT 59901

Representing: Tracie Barnes, Rhonda Braaten, Gerrie A Flores
Service Method: eService

Nadia Hafeez Patrick (Attorney)

929 Pearl Street Suite 350

Boulder CO 80302

Representing: BNSF Railway Company
Service Method: eService

Chad M. Knight (Attorney)

929 Pearl Street

Ste. 350

Boulder CO 80302

Representing: BNSF Railway Company



Service Method: eService

James E. Roberts (Attorney)

283 West Front Street

Suite 203

Missoula MT 59802

Representing: BNSF Railway Company
Service Method: eService

Anthony Michael Nicastro (Attorney)
401 North 31st Street

Suite 770

Billings MT 59101

Representing: BNSF Railway Company
Service Method: eService

John F. Lacey (Attorney)

345 1st Avenue East

Kalispell MT 59901

Representing: Tracie Barnes, Rhonda Braaten, Gerrie A Flores
Service Method: eService

Dustin Alan Richard Leftridge (Attorney)

345 First Avenue East

Montana

Kalispell MT 59901

Representing: Tracie Barnes, Rhonda Braaten, Gerrie A Flores
Service Method: eService

Amy Eddy (Other)

920 S. Main, Ste. 310

Kalispell MT 59901

Service Method: E-mail Delivery

Tammy Peterson (Interested Observer)
Asbestos Court Clerk

Helena MT 59601

Service Method: E-mail Delivery

Matthew Cuffe (Interested Observer)
512 California

Libby MT 59923

Service Method: E-mail Delivery

Electronically Signed By: Michael D. Cok
Dated: 06-06-2019



