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COMES NOW ALEX RATE and deposes and says:

1) I am one of the attorneys for Appellant Agustin Ramon.

2) I am filing this affidavit in support of Appellant’s Motion for
Over-Length Brief.

3) This is the second time in less than two years that a similar set
of facts are being presented to this Court. In Valerio-Gonzales
v. Jarrett, 2017 MT 764, 390 Mont. 427, 410 P.3d 177, the
Court granted a jail administrator’s Motion to Dismiss a petition
for writ of habeas corpus because, following the inmate’s
transfer to federal custody, the court could no longer “grant
effective relief on his Petition.”

4) These challenges will recur until the Court decides the legality of local and
state officers holding people on the purported authority of an immigration
detainer request.

5) The availability of potential exceptions to the mootness doctrine, including
the “capable of repetition yet evading review” exception and the “public
interest exception” bear close examination by this court. These are
complicated legal concepts which, while adopted by the Montana Supreme
Court, derive from case law in other jurisdictions.

6) On October 30, 2018, Ramon filed a Complaint challenging the County’s
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“policy and practice of unlawfully exceeding [its] authority under Montana
law by depriving persons of their liberty on the ground that they are
suspected of civil immigration violations of federal immigration law.”

7) An immigration detainer identifies a prisoner being held in a local jail or
other state facility. It asserts that federal immigration authorities (typically
Immigration and Customs Enforcement or Customs and Border Protection)
believe the prisoner may be removable from the United States. It asks the
jail to detain that prisoner for an additional 48 hours after he or she would
otherwise be released, to provide time for ICE to take the prisoner into
federal custody. Detainers are typically issued by ICE officers and Border
Patrol Agents. They are never reviewed, approved, or signed by a judicial
officer.

8) Ramon’s complaint sought, among other things, declaratory and injunctive
relief, and specifically a declaration that “Defendant Bowe has no authority
under Montana law to arrest individuals for civil immigration violations” as
well as an injunction “from undertaking such arrests.”

9) Ramon filed an Application for Temporary Restraining Order, Preliminary
Injunction and Order to Show Cause concurrently with his Complaint.

10) On November 16, 2018, the District Court denied Plaintiff’s

Application, holding that while Ramon presented a justiciable controversy,
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nevertheless statutory authority exists for Lincoln County to re-arrest
individuals pursuant to federal immigration detainers.

11) While Ramon was still in the custody of Lincoln County he appealed
the District Court’s Order to the Montana Supreme Court. Ramon’s appeal
requested expedited consideration “[b]ecause there is the possibility that
transfer of Plaintiff Ramon to federal custody will impact the justiciability of
this appeal (citing Valerio Gonzales v. Jarrett, 2017 Mont. LEXIS 764, 390
Mont. 427, 410 P.3d 177), and furthermore because, but for the immigration
detainer, Plaintiff Ramon would otherwise be released on bond pending
trial...”. Ramon also filed a “Motion for Expedited Consideration” with this
Court.

12) The Court denied Ramon’s Motion, holding: “Although Ramon
asserts in his recently filed motion that following any final disposition in the
form of a plea agreement or trial, he will be transferred to federal custody
within one or two days, it is, at best, conjecture as to when that may occur in
the usual course of a felony proceeding.”

13) The Court further distinguished Ramon’s appeal from Valerio-
Gonzales because, where Valerio-Gonzales was released sua sponte by the
Justice Court, “Ramon’s appeal in the instant case will not interfere with the

criminal proceedings below.”



14) The County now asserts that on February 11, 2019, Ramon was
ordered released from custody pursuant to the District Court’s Judgment and
Sentence.

15) My understanding is that Mr. Ramon is now in federal custody and
undergoing removal proceedings.

16) The application of important mootness exceptions to this case
deserves fully developed briefing on the complicated legal issues at play.

17) It is virtually impossible to adequately address the capable of
repetition and public interest exceptions within a five-page brief.

18) I was the attorney for the ACLU of Montana who filed an amicus
brief in the Valerio Gonzales case. In that case the court, without leave,
permitted 13, 26 and 29-page briefs (Brief in Opposition to Motion to
Dismiss, Amicus Curiae Briefs).

19) Rule 12(10) M.R.App.P. provides that “Motions to file over-length
briefs... must be supported by an affidavit demonstrating extraordinary
justification.” I believe that the complicated legal concepts at play in this
case, the public attention that this case has attracted, and the probability that
this court will be presented with nearly identical issues in the future warrant
more in-depth briefing on the exceptions to the mootness doctrine.

Dated this 21 day of May, 2019.



LEEANN DODGIN
Notary Public
= for the State of Montana
Residing at
Livingston, Montana

My Commission Expires:
May 28, 2022

|

Aldk Rate /

State of Montana
County of O\,

This instrument was signed or acknowledged before

meon ODI211A by A€y Yol

(Name of signer)

j\( k\\ LN Bﬂ\m ™

(Notary Slgnature)
[Affix seal/stamp to the left or below]




