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MOTION 

Tracie Barnes (“Barnes”) and the State of Montana1 (“State”), by and through their 

counsel of record, hereby submit this Joint Motion and Petition for Order Approving Settlement 

and of Dismissal with Prejudice (hereinafter “Petition/Dismissal Motion”).  In this 

                                                 
1 The State of Montana includes any and all departments, agencies, divisions, and 

employees of the State of Montana. 
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Petition/Dismissal Motion, the parties jointly move and petition the Court for an order approving 

a proposed settlement between Barnes and the State.  Additionally, the parties move and petition 

the Court for an order of dismissal with prejudice of Barnes’ case and claims against the State.   

SUPPORTING STATEMENT 

 Beginning in the late 1960’s and increasingly into the 1990’s, Zonolite Mining 

Company/W.R. Grace (collectively “Grace”) employees and former employees and their family 

members made claims against Grace for asbestos-related diseases.  Many claims settled and 

some cases were tried to verdict. 

On April 2, 2001, Grace filed a chapter 11 bankruptcy petition.  Subsequent to the Grace 

bankruptcy filing, Barnes sued the State.  Barnes alleges injury from asbestos-related disease 

allegedly caused by the State among other defendants.  In June 2018, Barnes and the State 

engaged in mediation in an effort to resolve his lawsuit and claims against the State.  

Representatives of the State of Montana’s insurer, National Indemnity Company (“NIC”), 

attended the mediation.   

 As a result of the mediation, Barnes and the State entered a proposed settlement 

(“Barnes/State Tentative Settlement”) to resolve Barnes’ lawsuit and claims against the State for 

a total payment of $250,000 to a Qualified Settlement Fund Trust.  The payment would be made 

within thirty (30) days of court approval in exchange for the agreed upon General Release from 

Barnes, subject to the State not being precluded by court order from paying the $250,000 to 

Barnes.  A copy of the General Release from Barnes is attached as Exhibit A. In addition, 

Barnes’ lawsuit and claims against the State shall be subject to the “State Round 3 MOU Indirect 

Claims Exemplar,” a copy of which is attached as Exhibit B.   NIC made no contribution to the 

Barnes/State Tentative Settlement. 
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 Concurrent with the filing of this Petition/Dismissal Motion, counsel for the MHSL 

Libby Mine Claimants, including Barnes, is filing a separate petition for an order approving 

establishment of the MHSL Libby Mine Claimants QSF for purposes of receipt and distribution 

of settlement proceeds, including proceeds of the proposed settlement between Barnes and the 

State.  The MHSL Libby Mine Claimants QSF will be subject to the jurisdiction of this Court.   

 Litigation against the State concerning alleged asbestos-related injury and damages 

arising out of the State’s alleged actions/inactions at the W.R. Grace operations in and near 

Libby, Montana, has spanned nearly 18 years.  The facts and legal theories involving that 

litigation are extraordinarily complex.  Barnes’ lawsuit and claims against the State involve 

numerous disputed factual questions and unresolved legal questions.  Given the complexity of 

the litigation, numerous disputed factual questions, unresolved legal issues, and risks of 

continued litigation, the parties believe the proposed settlement is reasonable.       

 Mont. Code Ann. § 2-9-303(1) provides in relevant part that:  “A settlement from the 

self-insurance reserve fund or deductible reserve fund exceeding $10,000 must be approved by 

the district court of the first judicial district except when suit has been filed in another judicial 

district, in which case the presiding judge shall approve the compromise settlement.”  Pursuant to 

Mont. Code Ann. § 2-9-303(1) and the November 28, 2017, Order Establishing The Asbestos 

Claims Court and Consolidating Cases this Court has jurisdiction to approve the Barnes/State 

Tentative settlement and enter an order dismissing with prejudice Barnes’ lawsuit and claims 

against the State.  

 For the foregoing reasons, the parties respectfully request the Court enter an Order: 

 1. approving the proposed settlement between Barnes and the State; and 

 2. dismissing with prejudice Barnes’ lawsuit and claims against the State.  
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 A proposed Order is attached for the Court’s consideration. 

 DATED this 3rd day of January, 2019. 

MCGARVEY, HEBERLING,  
SULLIVAN & LACEY, P.C.  
    

     By:   /s/ Roger M. Sullivan    
      Roger M. Sullivan 

Allan M. McGarvey 
John F. Lacey 
Dustin A. Leftridge 
Kalispell, MT 59901 
 

      Attorneys for Plaintiff Tracie Barnes 

MOORE, COCKRELL,  
GOICOECHEA & JOHNSON, P.C. 

       
 
By:   /s/ Dale R. Cockrell                                         

      Dale R. Cockrell 
      Katherine A. Matic 
      P.O. Box 7370 
      Kalispell, MT 59904-0370 
      Telephone: (406) 751-6000 
      Facsimile:  (406) 756-6522 
      Email: dcockrell@mcgalaw.com 
       kmatic@mcgalaw.com 
 
 Attorneys for Defendant State of Montana  
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