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BEFORE THE COWM SSI ON ON PRACTI CE OF THE
SUPREME COURT OF THE STATE OF MONTANA

IN THE MATTER OF ODC File No. 16-154

Cause No. PR 17-0448

)
)
TINA L. MORIN, ) Supreme Court
)
Attorney at Law )

)

TRANSCRI PT OF FORVAL HEARI NG

On the 3rd and 4th of Decenber, 2018, begi nning at
9:00 a.m, a hearing was heard in the chanbers of the
Mont ana Suprene Court, 215 North Sanders Street, Hel ena,
Mont ana, before Holly E. Fox, Court Reporter and Notary
Publ i c.
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The foll ow ng proceedi ngs were had and testinony

t aken:

CHAl RVAN TALEFF: Cone to order. This is well
past the tine set pursuant to the notice for the fornal
hearing in the matter of Tina L. Morin, Suprene Court
Nunmber PR 17-0448, ODC File Nunmber 16-154.

| note that deputy disciplinary counsel Jon Mbog
is present. | note that the respondent is present with her
counsel, M chael Sherwood.

Are the parties ready to proceed?

MR. MOOG  Yes, M. Chairmn.

CHAl RMAN TALEFF: M. Sherwood?

MR. SHERWOOD:  Your Honor, we've been outside
thinking that there was still deliberation. My -- may |
have, like, two mnutes to get set up again?

CHAI RVAN TALEFF:  Sure.

MR. SHERWOCD: M. Chairman, |'m not accustoned
to this venue, and | believe I m ght have just called you
your Honor. Sorry.

CHAl RVAN TALEFF: There are times, as |'ve said
in the past, where | may egotistically want to be el evated
to that title, but "'mnot. I'mjust M. Chair. Thank

you.
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MR. SHERWOOD: Well, I'll try to confine ny
references to that.

CHAl RMAN TALEFF: Not an issue.

And thank you for the tinme. | think we're ready
to proceed. GCkay. M. Mog?

MR MOOG M. Chairman, |'d note there's sone
pendi ng objections to ODC s exhibits.

CHAl RVAN TALEFF: There are.

MR. MOOG | guess |I'd nove for adm ssion on
those exhibits that haven't been objected to.

CHAl RVAN TALEFF: The exhi bits that haven't been
objected to will be admtted, and I wll wait on the other
exhibits that are proposed until they are offered. They
are subject to, usually, foundation or hearsay objections.

So, for the record, I will indicate that the
follow ng exhibits are admtted w thout objection: ODC s
exhibits 2, 5, 6, 7, 8, 9, 10, 11, 13, 14, 15, 16, 18
t hrough 28, 30 through 35, 38 through 47, 51 through 60,
62, 63, 65 through 69, 71 through 77, 79 through 85.

And if | have m sunderstood any of the
obj ections, | would expect counsel to correct ne. But
those are what | noted fromny review of the materials and
responses.

MR. MOOG  Thank you, M. Chair.

ODC cal |l s Roberta Zenker.
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MR. SHERWOCD: M. Chairnman?

CHAI RVAN TALEFF:  Yes.

MR. SHERWOCD: If | mght, | would respectfully
nove, pursuant to Rule 615, that w tnesses be excluded
until they've finished their testinony.

CHAl RMAN TALEFF: Al'l right.

Al'l wi tnesses except the witness who's just been
call ed should please exit the courtroom mnake yoursel ves
avai | abl e out si de.

Under the rule, for those of you who aren't
attorneys, it's mandatory that the proceedings be closed to
W t nesses who are not testifying once the request is nade.

MR. SHERWOOD: A coupl e nore housekeepi ng
matters, if | may.

| anticipated that Ms. Morin m ght be on the
stand for a while. The -- the podiumisn't all that ideal.
| asked the tech folks to bring a stool, which is over
here, and intended to ask that she be allowed to sit if she
wi shes. | wanted to nmake sure that all the other w tnesses
knew t hat that was available if they anticipate to be very
| ong.

Secondly, | -- as | was preparing for this, |
realized -- I"'mnot sure, as | sit here, how the |aw gets
communi cated to the rest of the conm ssion, and | think

it's critical here. So | drafted a brief over the weekend,
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sent it to Ms. Smth. | provided 10 copies to her this
nmor ni ng because apparently she doesn't go to the office
today. And | also provided 10 copi es of sone rel evant
statutes that will come up in exam nation. | would
respectfully request that the conmttee -- conm ssion --
can have those avail able, but that's, of course, up to you.

CHAI RVAN TALEFF: They have been di stributed,

M. Sherwood. They were filed -- or at |east they were
submtted for filing. Because Ms. Smth hasn't been in the
office this norning, they won't be technically filed. |
doubl e-checked the scheduling order; there was no
requirenment in ternms of tine limts for hearing briefs, so
your hearing brief wll be filed.

The statutes, to ne, are an attenpt by the
respondent to instruct the comm ssion what the lawis, and
| think 1've made it clear in ny pretrial rulings -- if |
haven't, the conm ssion will decide what the law is and the
rel evance of that. Wether those statutes can be inquired
into the during exam nation of any witness, we'll wait and
see. But I will telegraph that I will be very reluctant to
al low that type of testinony.

But they have been distributed, so you know that.

Wth respect to a witness sitting, if you are
unconfortable, Ms. -- is it Zenker?

THE W TNESS: Zenker . Yes.
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CHAI RVAN TALEFF: Thank you. If you feel tired
or want to sit down while you're at the podium that's
fine. Usually lawers are made to stand so that they can
be grilled and be unconfortable. W don't intend that for
W t nesses.

Any ot her housekeeping matters?

MR. SHERWOOD: Not hi ng, M. Chairnman.

CHAl RMAN TALEFF: COkay.

MR. SHERWOCD: Thank you.

CHAl RMAN TALEFF: Ms. Zenker, would you raise
your right hand, please, and I'lIl swear you in.

THE W TNESS: (Conpli es.)

(Wtness sworn.)

CHAI RVAN TALEFF: Wbul d you, for the record,
state your nane and your nmiling address?

THE W TNESS: Roberta Zenker, Z-e-n-k-e-r. 2665
M kota Place -- that's Mi-k-o-t-a -- Place. Helena.

CHAI RVAN TALEFF: Thank you. Okay.

Your w tness, M. Mbog.

MR. MOOG  Thank you, M. Chairnan.

DI RECT EXAM NATI ON OF ROBERTA ZENKER
BY MR MOOG
Q Good norning, Roberta.
A  Good norning.
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Pr ogr

Q

m

> O »

began in
Q
A

services

outreach

Q

> O » O »r

Is it okay | call you Roberta?

Yes.

Ckay. And you can call ne Jon; okay?

We've net before, obviously?

Yes.

In the context of this case?

Yes.

Ckay. And what is your occupation?

I['"'man attorney with Disability Ri ghts Mntana.
And that was fornmerly known as Mont ana Advocacy
is that correct?

That's correct.

When did you guys change your nanme?

| think that happened a couple of years before |
2009, so I'mgoing to say 2007, 2006.

Okay. And what do you do for DRWM?

' mthe supervising attorney for our core

unit, which does our intake, and we al so do

and training.

Ckay. Concerni ng di sabl ed persons?

Yes.

And their rights?

Yes.

Ckay. And how | ong have you been practicing | aw?

Let's see. 26 years.
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do?

> O » O » O » O >» O >

Q

r espect
A
Q
A

client,

> O >» O >» O

And prior to associating with DRM what did you

I was an appel |l ate defender --

Ckay.

-- with the Ofice of the Public Defender.
Ckay. | also think you were a county attorney?
| was a county attorney for 16 years-ish.
Wher e?

Madi son County.

Ckay. Do you know Ti na Morin?

| do know Ti na.

And how do you know Ms. Mbrin?

Tina and | were cl assmates.

Ckay. Have you had contact with Ms. Morin with

to your enploynent with DRM?

| have.
And how is that?

Ti na contacted our agency about representing a

M. Ron Lowney, with respect to Ron's wfe, Judy.

Ckay. And do you know where Ms. Lowney resides?

Renai ssance assisted living center on Saddl e.
Here in town?

Here in Hel ena.

And do you know where M. Lowney |lives?

He lives in Butte.

10
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CHAI RVAN TALEFF: Ms. Zenker, could I ask you to
pl ease pull the mc a little bit forward towards yourself
SO we --

THE WTNESS: Yes. | was just paying attention
to this sign in front of me that says don't touch the
m cr ophone.

CHAI RVAN TALEFF: Well, that's just fromthe
chief justice. I'mtelling you to adjust it.

Thank you.

THE WTNESS: |Is that better?

CHAl RVAN TALEFF: That is better. Thank you.

Q (By M. Mog) And do you recall when about
Ms. Morin contacted your agency about Ron Lowney?

A | think it was January 2016.

Q GCkay. And do you fol ks have sone kind of intake
hotline or sonething |like that?

A W do. W do have a 1-800 nunber, as well as our
regul ar phone nunber, and people can call. They can send a

query in on our web page or a nunber of ways to do an
I nt ake.

Q Do you recall how Ms. Mrin reached out to your
agency?

A | believe she called.

Q ay. And what was her report?

A  She was concerned that Judy was not getting sone
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of her rights, |like being able to vote or being able to go
to church when she wanted to, and that there was sort of an
adversant [sic] relationship with the guardi ans, and they
weren't allow ng her to see her husband.

Q Ckay. So a visitation issue?

A Yes.

Q Is that fair to say?

Ckay. There's an exhibit book in front of you.

Could you turn to Exhibit 31, please.
Yes.
Do you have that before you, M. Zenker?
| do.

O >» O >

Ckay. And this is an enail between Ms. Mrin and
Jani ce. \Who's Janice?

A Jani ce Sanderson was the intake specialist who
took the call from Ms. Morin.

Q GCkay. And the enmail fromM. Mrin, that's dated
February 10, 2016. So is this near in the tine of
Ms. Morin's first contact with your agency?

A Hang on a sec. | see an email that's dated
February 11th, 2016.

Q And then one down, starting: Hi, Janice, on
Page 1 of the exhibit.

A Ckay. Thank you.

Q It's a string; correct?
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A Yes, it is. That's correct.
Q I'msorry. |I'mon Page 2 of the exhibit.
A Ckay. On Page 2.
Q WwWll, no --
A It does say February 10th -- Hi, Janice.
Q Oay. I'msorry. On Page 2. So is this near in

time to when Ms. Morin initially contacted your office?

A  Wthin a nonth.

Q Ckay. And what did the agency, your agency, DRM
do with this information? D d you staff it?

A W did.

Q Oay. And what was the result of your staffing;
if you recall?

A If I recall, we just wanted to go and visit Judy
at Renai ssance to nmake sure that she wasn't bei ng abused or
negl ect ed.

Q By --

A So a nonitoring visit that would be wthin our

Q Abused and negl ected by whonf

A Her caregi vers at Renai ssance.

Q Ckay. And did you understand that Judy was under
the protection of a guardianshi p proceedi ng?

A Yes. Under -- I'mnot sure what you're asking.

Whet her she had -- are you inquiring about the proceedi ng

Lesofski Court Reporting & Video Conferencing/406-443-2010
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or whet her or not she had guardi ans?

Q VWiether or not you or your agency knew she had
guar di ans.

A Yes. The initial call from Tina indicated she
had guar di ans.

Q Oay. And did you or soneone in your office
reach out to the guardi ans?

A | don't recall.

Q Ckay.

A Janice may have done that. That would be

Q ay. But you, yourself, didn't have cont act

with --
A | did not.
Q And who are the guardians, to your know edge?
A The Bugnis. | can't recall their first names.
Q Debbi e and Bob?
A Yes. That sounds right.

Q ay. Did you know whether or not the guardi ans
In the case had counsel ?

A | believe they did, yes.

Q Ckay. And who was that.

A M. Shapiro from Mntana City.

Q Oay. And at any tinme during this tinme frane --
January, February 2016 -- did Ms. Morin identify whether

or

14
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not Judy had counsel in the case?

A No.
Q Ckay. And I'll represent to you that Judy's
appoi nted counsel was Debbie Churchill. Did Ms. Mrin

provide that nane to you during this intake period?

A No.

Q Have you ever heard of Debbie Churchill?

A | have now.

Q GCkay. Wien did you first hear of Debbie
Churchill?

A At sone point during these proceedi ngs.

Q | told you about her?

A Yes.

Q And did you understand that the guardi anship

heari ngs had occurred in Butte?

A
Q

Yes.

Did you have an understandi ng who the presiding

j udge was?

> O »

Q

gener al ;

A

Yes.

Who was that?

Judge Krueger.

And what did Ms. Morin tell you about the case in
if you recall?

My recollection generally is that there seened to

be sone aninosity between the husband, Ron, and the

15
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guar di ans, and the guardi ans were not allowing Ron to visit
w th Judy at Renai ssance. And there had been sonme concern
about whether or not Judy was truly inconpetent, so they
wanted to have initial testing and those kind of things
that seened to ne in the order of challenging the
guar di anshi p.

Q ay. Through the use of your agency?

A They were -- they were seeking representation
t hrough our agency, yes.

Q Ckay. During this initial intake tinme period of
January, February 2016, did Ms. Mrin advise you that the
visitation issue had been court ordered?

A Yes.

Q She did tell you there was a court order in
pl ace?

A | believe so, yes.

Q Ckay. Restricting visitation?

A | don't know how precise it was about restricting
visitation, but |I was under the inpression that the
guardi ans had the ability to make those deci si ons.

Q By a court order?

A Yes.

Q GCkay. At sone point did you review any pl eadi ngs
in the file, the underlying guardianship file?

A Il did. | -- well, | |ooked at the suprene court
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deci si ons, because | had understood that it did go to the
suprene court.

Q And what did you determine fromthe supreme court

deci si on?
A Wll, it sounded |like the Court had al ready
determ ned -- the suprene court had already determ ned the

conpet ency issues, and therefore the guardi anship i ssue was
a settled issue, as far as | could tell.

Q Including the visitation restriction?

A | would presune.

Q GCkay. And what about M. Lowney's capacity to be
a guardian? D d you have any know edge of the court
pr oceedi ngs concerning that issue?

A Yeah. The Court seened to be saying that they
had sone synpathy for the circunstances, but that they felt
that M. Lowney was not capable of providing the care that
Judy needed.

Q ay. The care that Bob and Debbi e Bugni were
pr ovi di ng?

A Evidently.

Q And do you know the relationshi p between the
Bugnis and Ms. Lowney?

A Not precisely. | understand they are rel ated,
but |'m not sure how.

Q Oay. So was there a tinme where you net wth
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Judy at the Renai ssance?

A

Q
A

Yes.
Do you recall when that occurred?

Not the exact date, but it would have been those

initial tinme franes.

Q

request ?
A

woul d be

Ckay. And, again, that was at Ms. Murin's

Yes. And | should say, in general, that that

typical. If we had a call that sonebody who

experiences a disability nmay be abused or neglected in a

facility,
moni t or,

Q

it would be our mandate to go and see, to
to investigate. So we wanted to do that.

And did that neeting occur sonetinme in the late

wnter, early fall of 20167

o >» O >» O >

agency

A

Q
A
Q

| think it would have been nore late wi nter.
Let's take a | ook at Exhibit 61, Roberta.
(Conplies.)

Do you have that in front of you?

| do.

And that | ooks to be on your |etterhead, your
| ett er head?

It is.

Have you seen this letter before?

| have.

Do you know who drafted this letter?

18
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| do.

Who di d?

| did.

I s that your boss's signature?

Yes.

And who is your boss?

Ber nadett e Franks- Angoy.

And she is the executive director of your agency?
Yes.

Now, this letter sets out sonme tine franes. Are

o >» O » O » O » O >»

those tinme franes within this letter true and accurate?

A Yes.

Q Oay. W'Ill go back to that, but | wanted to |et
you know it's in here just in case you need to refresh your
recol |l ecti on about anyt hing.

A kay.

Q Looks like the time frame of your initial neeting
isn't in here, but you think that was within a few weeks of
Ms. Morin's contacting your agency?

A Yes.

Q And advi se the conm ssion, please, how you have

authority to go visit people in the assisted |iving

centers?
A | can't give you exact statute nunbers under the
federal code, but we refer to themby their -- their -- an
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acronym which is the PADD statute, protection and advocacy
for persons who experience devel opnental disability, and
PAM statute, which would be protection and advocacy for

i ndi vi dual s who experience nental illness. And those are
federal statutes that were created in the 1970s t hat
created a protection and advocacy system across the United
States so that each state and territory in the country has
a protection and advocacy agency for people who experience
di sabilities.

And our role is sort of as a watchdog agency on
state agencies and on facilities and principally began to
wat ch institutions because that was com ng out of a period
of time where there was sone nati onw de exposure to sone
pretty severe abuses in institutions. So that's how we
began. W were given broad powers to obtain access to
people who lived in these facilities, as well as their
records and the enpl oyees in these facilities.

Q D d you have any trouble getting into
Renai ssance?

A Not really. I'mkind of used to this. So |
usually prepare a little menorandumor letter that | can
take with me that outlines all of our federal authority.
And there are actually sonme dates for facilities to respond
to records requests and things like that. So | usually go

prepared with that letter on our |etterhead, and we have
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badges that we wear, so we have an air of officialdom if
you will.

So at first they kind of |look at us like who are
you, and | don't blane them because we're strangers show ng
up on their doorstep, and they feel a protective role
towards their clients, as well as they should. So it's a
little awkward in those first few nonents, and | give them
the letter. W have a polite discussion, then we get our
access.

Q They call the manager probably?

A That's what happens.

Q ay.

Can you fol ks hear nme okay? |I'msorry to have ny
back towards you.

Did you go al one?

A No. Janice and | went together.

Q Ckay. And once you were granted access to Judy,
what did you find out?

A Judy speaks very softly, so it was very hard to
understand her. You have to sit very close and listen very
intently. So we visited with Judy. The first thing |
asked Janice to inquire about is person, place, and tine,
just to see how lucid Judy was. And she was able to
identify that she was at Renai ssance, and she knew the

date. | don't recall exactly what it was. And she knew
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that Obama was President. So she seened to be oriented to
person, place, and tinme. That was sort of inportant to us
because that woul d enable us to gauge generally -- we're
not experts -- but how lucid she was throughout the

remai nder of the tinme we spent with her.

So we asked her general -- general questions |ike
how do you like it here, are they taking good care of you.
And she was generally pretty happy there. Had sone
conpl ai nts about the nmenu that day, and that was about it.
She did m ss her husband. She wanted to be with her
husband. She made that very plain, very clear. They have
a very inportant relationship, so that was a concern in the
upper nost part of her m nd.

Q Wll, and certainly it's a sad situation that
she's separated from her husband; correct?

A Correct.

Q Ckay. But you understood fromthe suprene court
orders that she was -- basically the guardians were in
charge of where she was going to reside?

MR. SHERWOOD: (bj ection; |eading.

CHAI RVAN TALEFF: Sust ai ned.

THE W TNESS: Qur principal concern in the visit
was whet her she was experiencing any abuse and negl ect at
the hands of the facility, and we did not find that she

Was.
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Q (By M. Muog) Ckay. What happened next?

A  Wwll, we left. There was correspondence, |
suppose, over the intervening few nonths, and then we
cl osed the case, | think, in June of 2016.

Q ©Didit stay closed?

A No.

Q \WWat happened?

A We had sone contact later on in the fall -- and |
t hi nk that woul d have been around Novenber -- anticipating
hol i day visits and those kind of things.

Q Was there -- let ne ask you this: D d Ms. Mrin
report to you that there were sone issues with her right to
vot e?

A Yes.

Q And what did your agency do with that
i nformati on?

A Wll, voting access for people who experience
disabilities is one of our priorities. W get a specific
grant fromthe federal governnent to assist people wth
di sabilities to vote.

Q Ckay.

A  So |l think in this circunstance we actually
delivered a ballot to Judy, which she filled out. Janice
brought it back to the office. | happened to be going to

Butte, so | dropped it off, as | recall.
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Q An absentee ballot?

A An absentee ball ot.

Q ©Didit concern you she was voting in Butte but
she was a resident of Lews and C ark County?

A Not with an absentee ballot, no.

Q Oay. Didyou later cone to find out that she
had actually voted in Hel ena?

A That's what | was told.

Q Ckay. So did she vote tw ce?

A She may have. | did not independently confirm
t hat .

Q ay. Do you have an understandi ng of what
Judy's disabilities are?

A VWhat | understand themto be is sone form of

denmentia --
Q Ckay.
A -- sone nenory issues and things of that nature.

Q Wre there any other issues that Ms. Mrin
brought to your attention?

A I"mnot recalling off the top of ny head.

Q Did she conplain to your agency about Judy's
right to take conmmuni on?

A Yes. Those are the religious issues | nentioned,
to attend church.

Q D d the investigation undertaken by your agency
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reveal what happened wi th her conmuni on?

A My under st andi ng was she just wasn't getting to
go.

Q Did you have an understandi ng that the guardi ans
had arranged for communion to be given at DRM? | nean at
Renai ssance?

A | don't recall.

Q ©Dd M. Mrin report any concerns about Judy's
noney to your agency?

A That | don't recall either.

Q GCkay. D dthere cone a tine when Ms. Mrin
accused you of having a conflict of interest?

A  She did.

Q Do you recall when that was?

MR. SHERWOCOD: (bj ection; rel evance.
CHAl RVAN TALEFF: Let's find out what the tine
frame was first, and then I'I| decide.
THE WTNESS: This was later in the fall
(By M. Mog) O 20 --
-- 2016, 1 believe.
If you could turn your attention to Exhibit 54.
Ckay.
CHAI RVAN TALEFF: Say the exhibit nunber again,

> O >» O

pl ease, Counsel.

MR, MOOG  54.
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CHAI RVAN TALEFF: Counsel, I'msorry, but did you
intend to offer 61?7 The witness referred to iIt. There was

an obj ecti on.

MR MOOG I'msorry. M. Chairman, thank you
for pointing that out. | would offer 61.
CHAl RMAN TALEFF: Okay. | find that the

testinony of the witness satisfies the objection, and |'m
going to admt Exhibit 61
MR. MOOG | had intended on goi ng back there,

but thank you, M. Chair.

Q (By M. Mwog) So 54, this is an email to
Ms. Franks-Angoy from Tina. Do you see that?

A Yes.

Q And in the body of this email Ms. Morin is
al l eging that you have a relationship with the Bugnis; is
that correct?

A That's correct.

Q And do you have a relationship with the Bugnis?

A | do not.

Q Do you know where Ms. Morin thought that you nmay

have -- do you know why?
A | do not.
Q Is it true that Ms. Mdrin is asking for sonmeone

el se to be assigned to the case here?

A Yes.
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Q And did that happen?
A It did not.
Q Ckay, Roberta, directing your attention to
Exhi bit 38.
Do you have that in front of you?
A | do.
Q It looks |ike you were copied on this email; is

that correct?

A Yes.

Q From Cctober 18th?

A Yes.

Q And is this email reflecting that Ms. Morin has

found a | awer to assist your agency?
A Yes.

Q And who is that?

A CGenet McCann.

Q And what were they asking DRMto facilitate
t hrough this email ?

A It is ny understanding initially they just wanted
to meet with us and di scuss sone kind of representation
agreenment that would allow Ms. McCann access authority to
Judy Lowney.

Q Access authority through your agency; correct?

A Through our agency.

Q And did that happen?
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A It did.

Q You guys had a neeting with Tina and CGenet?

A W did.

Q Wen did that occur? Do you know?

A It was shortly there -- this letter cane in on --

or this email canme in on Cctober 18th, so I think the
nmeeting was shortly after that, within a week or so. |
don't recall the exact date.

Q Do you want to refresh your nenory with
Exhi bit 617?

A Yes. It looks like Cctober 20th.
And do you recall that neeting?
| do.

Who attended?

> O » O

Mysel f; Bernadette Franks-Angoy is ny boss; Tina;
and Ms. McCann

Q And | think you said the purpose of the neeting
was just to discuss the representation?

A Yes.

Q O M. Lowney?

A Yes.

Q And it's true that Ms. Morin brought McCann to
you; correct?

A Yes. That's correct.

Q Directing your attention to Exhibit 46, Roberta,
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and this is an enail to you and your boss; correct?

A Correct.

Q And to Ms. Morin?

A Yes.

Q And it refers to an attachnent as an engagenent
letter. Do you recall your agency entering into an
engagenent letter with Ms. MCann?

A Yes, this did happen.

Q Do you recall when it was finalized?

A | actually think the date woul d have been
Novenber 23rd.

Q Inthat interimtine period between the
Cct ober 20th neeting and the engagenent |etter being
entered into later in Novenber, | believe you were on a
hunting trip at that tinme?

A Yes.

Q GCkay. D d you have an occasion to bring
Ms. McCann to Renai ssance to neet Judy?

A | did.

Q Do you recall when that occurred?

A | don't know the exact date. Is it in 617

Q Sure. You can refresh your recollection, though
perhaps it's not in there.

A It m ght have been on the date of that neeting,

si nce she was here.

29
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Q ay.

A On that Novenber -- or Cctober 20th date.

Q And who do you recall going to Renai ssance?

A  CGenet and nysel f.

Q Just the two of you?

A Yes.

Q ay. And happened at Renai ssance on that day?

A W net -- Genet and | nmet with Judy. Actually,
didn't really do anything. | just sort of got us in the

door, and then Genet met with Judy, and asked her how she
was doi ng and what did she want and did she want
representation, and she produced a -- sort of a retainer
agreenent, if you wll. It was handwitten on a napkin

t hat Judy signed.

Q Was it your understanding that Judy had any
contracting authority at that point?

A You know, | did not know.

Q ay. Ckay.

A One of the things that, you know, | was concerned
about was if a person wanted to chall enge a guardi anshi p,
and yet the guardians retained all of the power to allow
the -- we call her a person under a guardi anship now
instead or a ward -- but the person under the guardi anship
to obtain representation to chall enge that guardi anship,

there seens to be a conflict of |law there and a question
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about how t hat person can best get representation.

So that was a concern in the back of ny head.
And ny thought was that surely the person under
guar di anship would be entitled to representati on.

Q Well, was this a matter of Judy picking up the
phone and cal ling you personally?

A No, Judy did not call ne.

Q To your know edge, did Judy pick up the phone and
call Genet personally?

A | have no idea.

Q Speaking of this association agreenent that was
entered in on -- near Novenber 23rd, what was the scope of
the representation or the association?

A Bet ween Ms. McCann and Disability Rights Montana?

Q Correct.

A As | understood it, she was going to chall enge
the guardianship in district court, and she was going to
represent her for those purposes.

She al so had sone i deas about a separate civil
ri ghts action under Section 1983. | had sone concerns
about who would a state actor be that you need in a
Section 1983 action under that scenario, so | asked
Ms. McCann about that, and she seenmed to think that -- you
know, that you could establish the guardians as the state

act or because they were appointed by a state institution,
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t hat being the Court.

| had never seen that or heard of that theory.
It seened novel to nme, but she felt |ike she had sone case
| aw t hat supported that, so she was going to do sone
research on that.

Q And | mssed what you said. It seened what to

you?
A It seened novel.
Q Novel ?
A Yes. | had never heard of that theory.
So she was going to pursue that, do sone
research. | had understood that | was going to be sort of

a supervising attorney. She was going to confer with ne
about, you know, what -- what she was going to be doing,
and | would, you know, sort of approve anything that she
woul d do in DRM s nane.

Q GCkay. And | think you said challenge the
guardi anship. Do you nean to seek to renove the
guar di anshi p or guardi anshi ps? What was the idea at that
time?

A Yes, and | -- nowit's comng back to nme too. |
thi nk they al so wanted an accounti ng.

Q GCkay. So where was the anticipation -- the
anticipated filing going to be? Was it going to be before

Judge Krueger in Butte? O was it going to be in Lews and
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Cl ark County where she now resi des?

A Well, we were tal ki ng about, you know, what forum
to file, and while Judge Krueger retained jurisdiction, as
| understood it, over the guardianship, there was sone
guesti on about whether it could be filed as a new
proceeding. So that was one of the things that Ms. MCann
woul d have to research and determ ne. But we had sone
di scussion. No decision had been nade.

Q GCkay. And what did you think about filing in
Lewi s and Cl ark County?

A | thought that if that could be done, it should
be done.

Q ©Ddyouthink it was dubi ous?

A Probably, since Judge Krueger had naintai ned
jurisdiction. But | thought if it could be done with a
straight-faced | egal argunent, it should be.

Q OCkay. D d you ever go down to Butte and | ook at
the district court file?

A | did not.

Q And when you entered into that association
agreenment -- or you and your boss did, DRM -- did you know
that Ron had been judicially determned to be unfit to be
her guardi an?

A Yes.

Q Oay. Directing your attention to Exhibit 43,
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Robert a.
Have you seen this before?

A Yes.

Q This is an email from Genet to you; correct?

A Yes.

Q And what were you advi sed by Genet?

A In this email was expression from Genet that Judy
wanted visitation with her husband over the Thanksgi vi ng
hol i day that was approaching -- although the word in the
email is holidays, so | presune the whol e holiday season by
that -- and they wanted to do a video statenent.

Q Wio's they?

A I may have m sspoke. |t does say, W want to get
a video statenent fromJudy. And it says, Thanks, GCenet
McCann. And then -- but the email is -- Tina Mrin's nane
shows up on this email as well.

Q M. Mrin was copied?

A Yes. And her nane and address is at the bottom
of the email.

Q Oay. And it's true, isn't it, that Ms. MCann
says Tina is wanting to file a notion; correct?

A Yes.

Q Is that consistent with your understandi ng of
Ms. Morin's position about visitation?

A Yes.
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Q ©Ddyou respond to this email?
A | suspect | did. | don't recall right off the
top of my head. But if |I did, I'"'mthinking you' re going to
show ne.
Q Turning your attention to Exhibit 44.
I'"mnot sure if this is a response or nmaybe an

emai |l that went back and forth at the sane tine this --

A I think it is a response.

Q Ckay.

A And actually this is -- it's a thread. So ny
original email is kind of the second email down on this
t hr ead.

Q ay.

A It says that it was fromnme to Genet. And she
had nentioned a case to ne that -- that she thought about

as to her 1983 claim That was the Redi es case, which I
read and did not agree to her reading of that particul ar
case.

The second issue was this video statenent, and |
told her that both the filing of the petition -- that |
under st ood the purpose of the association agreenent was to
file the petition to chall enge the guardi anshi p, and that
the video statenent regarding visitation was outside the
scope of our association agreenment, so we weren't

supporting that.
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Q And you conclude that she has the signed
representati on agreenent, and go ahead and see Judy if you
want to.

A Right.

| should nention that, you know, there was not
any particular angst for not, you know, junping to assi st
Cenet in these endeavors. But our agency usually doesn't
involve itself in guardi anship proceedings. W have a
| arge mandate with limted resources, so we usually
don't -- you know, we're a nonprofit. W usually don't
i nvol ve ourselves in those things which are outside of our
priorities, as a guardianship woul d be.

Q |Is that why Ms. Morin brought Ms. McCann to you?

A Yes.

Q Ckay. So what happened after this association
agreenent with Ms. McCann was entered into?

A Well, shortly thereafter -- | think it was about
the time | returned fromny hunting trip, which would have,
I think, been about the Monday after Thanksgiving -- there
was this pleading that showed up filed in Judge Krueger's
court for -- asking for a visitation. But the pleading was
filed in DRM s nane, which, of course, alarnmed ne and
concerned ne because | had not been consulted on it. W
had not seen it. It was just fil ed.

Q Oay. Directing your attention to Exhibit 51
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A  Ckay.
Q Is this the petition that you just referred to?
A Yes. Petition for wit of mandate.
Q And DRMis listed at the top above Ms. MCann's
name?

A Yes. |It's styled: Cones now Judy Lowney by and
t hrough her attorney Disability Ri ghts Mntana, Genet
McCann, of counsel.
Q GCkay. And had DRM entered an appearance in the
matter?
A No, nor did we intend to.
Q Oay. And turning your attention to Page 5 of
that exhibit, is this the certificate of service?
A It is.
I's your nane |isted there?
Yes.

Q
A
Q As supervising attorney?
A Yes.

Q

But you had not seen this prior to it being

A | had not.

Q \What did you think about this petition once you
had read it?

A  Wll, as | said, | was alarned. One, because we

had not -- | nean, it was a -- ny first reaction was that
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was a violation of our representation agreenent. One,
because it was outside of the scope of the agreenent. W
were only tal ki ng about renoval of guardi anship
proceedings. We weren't tal king about a wit of mandate or
visitation, which was what -- what the wit of nandate
seened to be seeking in terns of relief. So that was the
one thing.

The other thing is that we were supposed to be
consul ted and supervi sing and aut hori zi ng on these ki nds of
actions, and we certainly had not done that and knew
not hing of this.

Q So what did your agency do?

A Well, we asked that it be undone, so to speak, as
soon as possible. The petition -- actually, what we asked
is that our name be stricken fromthe petition. W didn't
ask explicitly that it be w thdrawn or renoved.

Q GCkay. And what did Ms. McCann do after you asked
her to renbve your nanme, your agency's nane?

A I'"mgoing to say that she sort of waffled. In
sonme of those initial contacts she was apol ogeti c and
agreed, and then she backed away fromthat position and
began to resist us on that note. And then, ultimtely, she
did just withdraw the petition.

Q Howlong after? Was it weeks? Mnths? Do you
know?
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A I think it was nmore in the nei ghborhood of weeks.

Q Turning your attention to Exhibit 66.

CHAl RMAN TALEFF: Sorry, Counsel. | did not hear
t he nunber.
MR MOOG  66. |"msorry, M. Chair

CHAl RMAN TALEFF: Thank you
THE W TNESS: Yes, that's the unopposed notion to
W t hdraw petition for wit of nmandate.

Q (By M. Mwog) So filed within about three weeks
of the petition?

A It's dated Decenber 19t h.

Q You stated that Ms. McCann was apol ogetic. Wat
was she apol ogetic for?

A That she had not sought our participation, if you
will, or authorization in filing this wit.

Q Ckay. Directing your attention to Exhibit 61
That's your termnation letter?

A Yes.

Q Page 3, first full paragraph, is that a true and
accurate recitation of what occurred on Novenber 28th,
20167

A Yes.

Q So Tina was pushing hard for this petition;
correct?

A Yes.
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Q Returning to the petition, let's |ook at sone of

those exhibits that Ms. McCann attached.

A You have to renm nd me what numnber.
Q I was just remnding nyself. [It's 51
A  Thank you

Q Drecting your attention to Exhibit F to that
petition, have you seen this before?

A Yes, | presune | have. Not sure I'mon F yet.
What does F | ook |ike?

Q It's the affidavit of Jani ce Sanderson.

l"msorry. It's Page 27 of 30, Roberta.

A Ckay. Thank you. Al right. Yes, | have seen
this.

Q Does this concern the voting issue that we
touched on earlier?

A Yes, it does.

Q Ckay. Directing your attention to Exhibit 52,

Roberta --
A  Ckay.
Q -- and specifically your email there at the

bott om Novenber 28th at 9:41.

A Yes.

Q \VWhat were you advising Ms. Morin and Ms. MCann
at that point?

A This email is dated Monday, Novenber 28th, and |

40
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say: | think it's probably inportant that we renenber the
scope of our representation. DRM has associated wth CGenet
so that she can file a petition to renove the guardi anship.
Judy seens to already understand this. Gven this limted
scope of representation, DRMis not in a position to
facilitate contact between Ron and Judy.

Q Oay. And if you turn to -- two nore pages
further into the exhibit, I'mlooking at the email to
Ms. Morin, copying Ms. McCann, copying Ms. Marie
Franks- Angoy, dated Tuesday, Novenber 29th at 4:04.

A Yes.

Q And is this where you advise that you're
termnating the association agreenent, or wthdraw ng from
t he associ ati on agreenent ?

A Yes. Suffice to say that after careful
consi derati on, DRM has determined that it nmust w thdraw
fromthe association agreenent.

Q And now that Ms. McCann has her representation
agreenent with Judy, she no | onger needs DRM s access;
correct?

A That's correct.

Q GCkay. Turning your attention to Exhibit 53.

A 53?

Q 53. Andis it correct that in the email from

Ms. McCann to Tina Morin, copying others -- this is at the
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bottom -- Wednesday, Novenber 30th, 9:32, Ms. MCann is
asking for you to be renoved?

A Correct.

Q And did that occur?

A No, it did not.

Q Drecting your attention to Exhibit 59, and I|'|
represent to you that there's sone allegations here in this
emai | that you breached in duty to Judy Lowney.

Did you breach any duty to Judy Lowney?

A No, | did not.

Q Did you have any duties to -- did you hold any
duties to Ms. Lowney?

A No, | did not.

Q Oay. Followng receipt of this petition and
Ms. McCann's withdrawal of this petition, did you have any
feel i ngs about how your agency had been treated?

A Yes.

Q \Wat were those?

A Well, it's probably poor articulation, but we
felt Iike we had been used.

Q Duped?

A Duped? Certainly.

Q Banboozl ed?

MR. SHERWOOD: Leadi ng.
THE WTNESS: It's not a word in ny | exicon,
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but. ..

Q (By M. Mdog) Throughout your interaction wth
Ms. Morin with respect to the Judy Lowney guardi anshi p, do
you feel that Ms. Mrin remai ned objective?

A No.

Q Do you feel like Ms. Morin was able to appreciate
the realities of litigation she found herself in?

MR. SHERWOOD: (bjection; calls for opinion.
There's been no expert disclosure.

CHAl RVAN TALEFF: It's asking for her feeling, so
just on a foundation basis, |I'll sustain that.

Q (By M. Mog) You've net Judy a couple tines; is
that correct?

A Yes.

Q You' ve net Genet a fewtinmes; is that correct?

A Yes.

Q Wuld you be able to identify them for the
comm ssion if I showed you a vi deo?

A Yes.

MR MOOG At this tinme, M. Chair, | would ask
for the opportunity to play Exhibit 49 for foundational
reasons. |t has not yet been admtted.

CHAl RVAN TALEFF: Well, the objections pending
are foundation and hearsay. And it's a video of

Ms. McCann's visit wth Judy Lowney, which | understand
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Ms. Morin was not in attendance.

THE W TNESS: Zenker. No, | was not in
at t endance.

CHAl RVAN TALEFF: No. How about Ms. Mrin? Was
Tina Morin in attendance?

THE W TNESS: Excuse ne. Wen Ms. McCann and
went to visit with Judy, no, Tina was not.

CHAI RVAN TALEFF: Okay. So this video wll not
i ncl ude Ms. Morin.

THE WTNESS: There was no video when | went to
visit her.

CHAI RVAN TALEFF: Well, | guess |I'm asking the
W ong person.

M. Mog, does this video include Ms. Morin?

MR. MOOG No, it does not, but it was attached
to Ms. McCann's petition, so | believe that it's fair gane
for judicial notice.

CHAI RVAN TALEFF: The petition that was
W t hdr awn?

MR. MOOG  Correct, but still filed for a period

of three weeks.

CHAl RVAN TALEFF: Okay. Well, I'mgoing to
sustain the objection on relevance. | -- at |east |
haven't been shown -- | don't understand why this is

particularly relevant in ternms of the allegations agai nst
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Ms. Morin.

MR MOOG Can | explain?

CHAI RMAN TALEFF: Yeah, that's what |'m asking
for.

MR. MOOG kay. M. Chairman, this is the end
result of Ms. Mdrin's m sconduct.

CHAI RVAN TALEFF: Thi s conference?

MR. MOOG  This videotaped interview between Judy
and Ms. McCann

CHAl RVAN TALEFF: How long is the video?

MR. MOOG  Several mnutes.

CHAl RVAN TALEFF: Not nore than 107

MR. MOOG. Not nore than 10.

CHAl RMAN TALEFF: All right. 1'Il allowit. 1'm

not sure for what purpose, but I'll allowit at this point.
MR. MOOG  Gkay. Thank you.
CHAl RMAN TALEFF: Your objection is noted,
M. Sherwood.
MR. SHERWOOD: Thank you, your Honor -- or
M. Chai r man.
M. Chairman, is that going to take a while to
set up?
MR. MOOG  Just the screen. W could take a
brief recess if you' d |iKke.

CHAI RVAN TALEFF: Al right. W've been going
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al rost an hour. W w |l take a recess until 10:15. | do
expect everyone back in their seats at 10: 15.

MR MOOG I'll be here.

(Proceedings in recess from10:04 a.m until
10:13 a. m)

CHAI RVAN TALEFF: Okay. W' re back on the

record.
M. Mbog, you may proceed with the video.
MR. MOOG.  Thank you.
Q (By M. Mwog) Do you -- Ms. -- Roberta, do you

recogni ze the | ady on the screen here?
A | do.
Q Wois that?
A That's Judy Lowney.
Q Ckay.
MR. MOOG  May we proceed with play?
CHAI RMAN TALEFF:  Yes.
(Video pl ayed.)
Q (By M. Mog) And is that Ms. McCann?
A Yes.
(Video played.)
MR MOOG At this tine, M. Chair, I'd offer

this Exhibit 49. |It's also Exhibit Hto McCann's petition,

whi ch is Exhibit 51.
CHAI RVAN TALEFF: Wwell, | allowed you to play it,

46
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soit's alittle hard at this point to not -- having seen
it, I"'m-- frankly, | don't see the connection. But it's
admtted. Let's proceed.

MR. MOOG  Thank you, M. Chair.

Q (By M. Mog) Roberta, directing your attention
back to Exhibit 48, this is an email received from Genet
McCann; is that correct?

A Yes.

MR MOOG |I'd offer 48, M. Chairman.

CHAI RVAN TALEFF: Based on witness's own
foundation, I'mgoing to overrule the objection and admt
Exhi bit 48.

Q (By M. Mog) And directing your attention to
Exhi bit 50, Roberta, are these enails you received from
Genet or your boss? It looks |Iike you either received or
wer e copi ed.

A Yes.

MR MOOG |I'd offer 50, M. Chairnman.

CHAl RMAN TALEFF: Exhibit 50 will be admtted,

t he foundation havi ng been establi shed.
Q (By M. Mwog) Al right, and then back to 61,

Roberta, the termnation letter. And directing your

attention to Page 6 of that exhibit, which is Attachnent A

to the letter.

A Yes.

47
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Q |Is this the engagenent agreenent your agency had
with Ms. McCann?

CHAl RVAN TALEFF: Did you say Exhibit 61, Page 67

MR. MOOG  Correct, which is Attachnment A to the

letter.

THE WTNESS: It appears to be, yes.

CHAI RVAN TALEFF: That's fine. | -- apparently
|'ve got a different exhibit, but go ahead. |I'mfamliar

with the docunent.
MR. MOOG Wuld you like to see a copy of it?
CHAl RVAN TALEFF: No, that's fine.

Q (By M. Mog) And then if you want to turn to
Page 8 of that exhibit, which is Attachnent B to the
letter.

Can you identify this docunent, please?

A Yes. This |looks |like the handwitten docunent
that Genet McCann drafted in our visit with Judy Lowney in
Cct ober of 2016.

MR. MOOG And, M. Chair, that's been admtted;
Is that correct?

CHAI RMAN TALEFF:  Yes.

MR. MOOG  Okay. That's all for now

CHAl RMAN TALEFF: M. Sherwood?

MR. SHERWOOD: Thank you, M. Chairman.
1111
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CROSS- EXAM NATI ON
BY MR SHERWOOD:
Q So lI'Il try to start out with what M. Mog
started wth.
Is it okay if I'm M chael and you're Roberta?
M chael ?

M chael or M ke. VWhat ever .

> O >

Yes.
Q GCkay. So | think we'll work backwards, but --
and you ended up discussing, with M. Muog's suggestion,

Exhi bit 61, which was the term nation letter with

Ms. McCann?

A Yes.

Q Oay. So -- and we know now, you've told us,
that you had a relationship -- your agency; call it DRM --

had a relationship with Ms. MCann; right?
Yes.

And it was reduced to witing?

> O >

Yes.

Q And as | understand it, your notion of it was

49

that she was going to provide |legal services for a specific

reason, to attenpt to term nate the guardi anship for Judy
Lowney.
A Yes.

Q Oay. Did you have any witten agreenent with ny
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client, Tina Mrin?

A No.

Q \When soneone calls you as -- "you" being your
agency -- and says, |I'd like you to |ook into sonething,
what -- could you describe what, if any, relationship you

have with the person that nmakes the call?

A W would -- athird-party caller or association
caller, we would list themas a possi ble contact person.
And dependi ng on the circunstances, they would remain in

our dat abase as a contact person.

Q SO - -

A They are not the client.

Q They are not the client. So who is the client?

A  The person who experiences the disability.

Q Ckay. And at sone point did you nmake it -- "you"
being, collectively, DRM-- did you nake a determ nation

that Judy Lowney was your client?
A DRM made a determ nation that she was a client of

t he agency, but we had no attorney-client relationship wth

her .
Q Ckay. Good point.
A So --
Q SO - -
A So we were just providing -- you know, our intake

specialists provide information and referral services and
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al so short-term assistance that -- it looks a little |ike
casework. So that would be the client relationship I'm
tal ki ng about .

Q And you tal ked about some definitions about a
facility, | think?

A Ri ght .

Q And did the Renai ssance neet your definition of
"facility"?

A Yes.

Q Ckay. And you talked about disability. Did Judy
nmeet the definition of "disability" for you?

A Yes.

Q And why is that?

A  Wll, the -- on the face of it, she was said to
experi ence denentia, which would qualify under the grant |
mentioned earlier, PAM.

Q So you have a person that you've identified as
di sabled, and they're in a facility, and that -- your
m ssion or your statutory authorization allows you to go

see that person?

A Yes.

Q GCkay. And you did?

A Yes.

Q ay. And when you went to the front door or the

front desk of Renai ssance, were you allowed to sinply go
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into the facility?

A No.

Q Eventually you were all owed?

A Yes.

Q Ckay. And that was because you showed t hem
identification and insisted that you had a right under
federal |law to do so?

A Yes.

Q Ckay. And did you have any sense whet her they
were restricting -- "they" being the facility and the staff
there -- were restricting access to Ms. Lowney?

A | did not think they were, no.

Q Oay. But --

A I think they were just being judicious and
car ef ul

Q Gkay. So -- and is it fair to say that when --

how many tinmes were you present with Ms. Lowney at the

facility?
A M chael, | want to say tw ce.
Q ay. And you tal ked about -- during those tines

you were there she expressed sone w shes; right?
Correct.
Ckay. She wanted to see her husband nore?

Yes.

O >» O >

And she wanted to go home?
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A Yes.

Q Oay. Now, M. Mog asked you about whet her you
had ever seen the court file for the guardi anship
proceedi ngs, and | believe you said no.

A The district court file?

Q Yes.

A That's correct.

Q ay. Did you have any sense that anyone had
ever advocated on behalf of Ms. Lowney for her to go hone?

MR. MOOG  (bjection; relevance.

CHAl RMAN TALEFF: I'msorry. Could you repeat
t he question?

Q (By M. Sherwood) Did you have any sense, in the
course of these -- of dealing with Ms. Lowney, | guess,

t hat anyone had ever advocated for that position, that --
to go hone and be wi th her husband?

MR. MOOG  (bjection; relevance.

CHAI RVAN TALEFF: 1'mgoing to allow the
question, but we -- as I've said in several rulings, I'm
not going to allowthis to be an inquiry into whether
Ms. Lowney wanted to go honme, should have gone hone, or
ot herwi se retry the guardi anshi p proceedings. So | allowed
you to play the video, and so |I think you' ve opened the
door a little bit. But I'"'mnot going to let you drive a

truck through it.
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Go ahead and answer the question, please.
THE WTNESS: GCkay. Do you mind if | |ean on the
podi unf?
CHAl RMAN TALEFF: | do not.
THE WTNESS: It will change ny posture, but |I'm
trying to get as close to the mic as | can. Thank you.
CHAI RVAN TALEFF: That is fine. Thank you.
THE W TNESS: Could you repeat the question,
pl ease?
Q (By M. Sherwood) During the course of the tine
that you -- you and DRM were doing things with or for
Ms. Lowney, she expressed sone w shes.
A Ri ght .
Q I'mwondering if you know whet her anybody ever

advocated for those w shes?

A | do not know.
Q GCkay. |Is it fair to say that, based on your
di scussions with Tina, that her husband -- or her client,

Ron Lowney, wanted the same things that Judy wanted, for
her to go hone and be with hinfP

A | think so.

Q GCkay. D d M. Mrin advocate on behal f of Ron
that you assist her in representing Ron?

A Yes.

Q Oay. In doing so, did she ever -- was she ever
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in a position where you needed to follow her directives?
A No.
Q Wwll, you went to see Ms. Lowney -- or, |'m
sorry. | think Janice went to see Ms. Lowney first; right?
M chael, | don't recall exactly.

Q ay. But sonebody went to see her? OCh, and |
think -- yeah, maybe --
Janice and | both went together.
Ckay. Was that your call or Tina Mrin's?

A

Q

A That was ny call.

Q GCkay. And then you went to see Judy again with
\Ye

V5. Cann?

A Correct.

Q Was that your decision or Tina Mrin's?

A | think it -- it was not Tina Murin's. Sort of a
col l ective agreenent between ne and -- | offered to take

Ms. McCann there -- Ms. MCann there.

Q ay. But then while you're off, gone,
Ms. McCann files this notion, nanes you as -- or includes,
sonehow, DRM as a party to the guardi anshi p proceedi ng, and

is asking for visitation; right?

A Yes.

Q GCay. Did Tina's name show up on any of that?
A | don't have it in front of ne to renmenber that.
Q W'Il cone back to it on that so | can run
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t hrough these exhibits, but --

A  Ckay.

Q At sone point Tina actually wote you a letter
sayi ng you guys really need to do all these things; right?
And - -

CHAI RVAN TALEFF: The wi tness i s noddi ng
affirmatively.
THE W TNESS: Yes. Thank you.

Q (By M. Sherwood) Sorry. And is it fair to say
that you rankled at that?

A You know, you'd have to show ne a specific
letter, M chael.

Q Oay. Then we'll wade through it when we get
t here.

A Al right.

Q You tal ked about how you felt that the -- your
agency, DRM had been used.

A Correct.

Q Oay. Could you explain that?

A Yes. W had a specific association agreenent for
alimted scope that was to renove the guardi anshi p and
possibly | ook at this novel legal theory of a 1983 action
agai nst the guardians. And | had anticipated that that
woul d require sone research and take sone tine. And |lo and

behold there is a conpletely different pleading that's put
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forth in our nane w thout any consultation. So that
appeared to be nore the agenda than what we had di scussed,
the scope of the association agreenent.
Q Do you know whether Ms. Morin ever saw that
agreenent ?
A  The associ ati on agreenent?
Yes.
| do not know.
It was drafted by you?
No.
It was drafted by Ms. McCann?
| believe so.

Ckay.

> O » O » O >» O

| was gone during that period of tine.

Q Do you know whether Ms. Morin played any part in
t hat being drafted?

A | do not know.

Q And -- but we do know that Ms. Morin was not a
party to that?

A  She was not.

Q GCkay. So she was still in the category of
interested person calling in, for you guys?

A Yes.

Q Oay. Well, cut to the chase on that issue:

This conplaint filed against Ms. Mourin alleges that

57
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Ms. Morin -- that you were her agent when you dealt with
Judy. Were you?
A | did not understand that we had an agency
rel ati onshi p.
Q GCkay. D d she pay you?
A No.
Q ©Dd-- she certainly | obbied you on behal f of
Ron; right?
A Yes.
Q Ckay. Wuld you agree that she had an obligation
to zeal ously advocate for Ron's position?
MR. MOOG  (Objection; relevance.
CHAl RMAN TALEFF: Sust ai ned.
Q (By M. Sherwood) Did, at any tine, you allow

Ms. Morin to dictate what you were going to do?

A No.

Q I think you said on direct that there was a
question here -- and | don't have the exhibit in front of
me, and -- but at one point you sort of nuse in witing

about an issue: Can soneone who has been decl ared

i ncapacitated, | think is the term can they still have a
| awer to try to undo the guardi anship? And correct ne if
I'"'mwong, but I think you said you'd concluded that they
had to have.

A Yes.
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MR MOOG  (Objection; calls for a | egal

concl usi on.

MR. SHERWOOD: Well, | think you gave --

CHAl RMAN TALEFF: | don't know if | understand
the question. | think you m xed about two different
potential rights in there. | guess you can opine, or at

| east give your, rather, understanding of that issue. |
think you testified to it, so --

THE WTNESS: | think there's a statutory right
for the person under guardi anship to have representation
and to chal l enge the guardi anship appointnent. | also
think there's a constitutional right that cones into
conflict with the capacity to contract issue.

CHAl RMAN TALEFF: COkay.

Q (By M. Sherwood) And as you understand it, does
the constitutional due process -- or constitutional right
trunp?

A Due process worKks.

Q Oay. It trunps the inability --

MR MOOG  (Objection. It calls for a |egal

concl usi on; rel evance.

MR. SHERWOOD: |'m asking for her understandi ng.
CHAl RVAN TALEFF: | don't need argunent, Counsel.
Again, | think you opened the door on the issue,

and she's just testifying her understandi ng and not
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offering a | egal opinion as such

So you can testify about why you took certain
action based on those beliefs. | think you already
testified --

THE WTNESS: Yes, | think the due process right,
particularly in Montana, where |liberty is a fundanental
constitutional right.

Q (By M. Sherwood) And you said you think that

it's a statutory basis. |Is that 72-5-325, or do you
remenber ?
A | don't renenber, but it's -- that's likely it.

Q Okay. But is there a statute that, in fact,

al l ows sonmebody in Judy's position --

A Yes.
Q -- to then challenge the guardi anship?
A Yes.

Q Ckay. And does that statute talk in terns of her
havi ng the sane rights that she woul d have had when t hey
est abl i shed t he guardi anshi p?

A Yes.

Q And that would include a right to counsel?

A That is correct.

Q Do you have any idea what the arrangenent was
between Ms. Morin -- between Tina and Ms. MCann?

A Not ot her than very generally, the way that it
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was introduced to ne by them

Q Oay. Well, you'd seen Judy and you deci ded she
wasn't being abused by the facility.

A That is correct.

Q But then apparently there was sone di scussion
about trying to get her a | awer so she could chall enge the
guar di anshi p.

A Correct.

Q Did you have -- you said w de scope of aim but
not a | ot of resources?

A Correct.

Q Oay. And so did you have any in-house resources
or resources that you could reach out to for a lawer to
handl e that representation?

A No.

Q Ckay.

A As | said before, we don't do guardi anshi ps
general |l y.

Q Oay. But still you felt it fit -- this
situation fit within your mssion to the extent that it was
defined with your agreenent with Ms. MCann?

A Yes. This would be an appropriate case for
information and referral to outside counsel.

Q ay. But you didn't have a referral systenf

A Not per se. W're in the process now of
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devel opi ng one with Montana Legal Services Associ ation.

Q ay. Do you know whether Ms. McCann worked in
Tina's office?

A | don't believe she did.

Q GCkay. Do you know if there was any financi al
arrangenent between she and Ms. McCann?

A | do not know.

Q Guven that Ron's wi shes and Judy's w shes were
the sanme, did you have any sense of inpropriety with -- as
far as Tina urging -- Judy challenging the guardi anshi p?

A Could you say the last part of that question
agai n?

Q Wll, | think -- I think at one point that you
tal ked about how, in a letter, sonebody was saying that
Ti na was pushi ng hard.

A CGenet said that.

Q R ght. Genet said that Tina was pushing hard.
Dd you -- I"mjust going to drop the Iine of questioning;
okay?

So you -- you indicated, Roberta, that you had --
you actually -- | think, if I"'mcorrect -- you got online
and read the suprene court decision?

A Correct.

Q ay. And that would have been the one where

Ti na had now cone on board for Ron and chall enged sone
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rul i ngs by Judge Krueger?
A Yes.
Q GCkay. D d you pick up on Debbie Churchill being

i nvol ved - -
A No.
Q |''m sorry?
A | did not. Sorry.
Q You did not. GCkay. It wasn't your focus to | ook

at the end and see who was attorney?

A No. | just went right to the opinion.

Q GCkay. And do you know what information Tina
provided to Genet about Ms. Churchill?

A | do not.

Q W've seen this video, and you tal ked about the
first time that you net with Judy and how she seened
oriented as to --

A -- person, place, and tine.

Q R ght. As far as your m ssion, DRM s m ssion,
had you gone there and determ ned that she wasn't oriented,
woul d you neverthel ess have attenpted to get her a | awer?

MR. MOOG  bjection; calls for speculation.

CHAI RVAN TALEFF: Sust ai ned.

MR. SHERWOOD: The beauty of having a |l awer on
the stand is they know what to do when the objection is

sust ai ned, so...
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Q (By M. Sherwood) Could you turn to Exhibit 46,
if you could, please.

A Yes.

Q So this is fromGenet McCann, and she's witing
you and Bern -- or you and Bernie.

| presune that the Robbie in the salutation is
you?

A Must be. I'min the caption in the -- up above
as Roberta Zenker.

Q You did sonetinmes go by Bobbie, | think?

A | go by Bobbie for short, but not Robbie.

Q Not Robbie. Gay. And this is Ms. McCann asking
you to review, on Novenber 21st, 2016, sonething. And is
this sonething she's asking you to review the sort of
menor andum of agency between you at DRM and Ms. McCann?

A Wll, | was gone on this day, so | cannot say
what it was.

Q But when that agreenent was signed that we talked
about -- you didn't sign it?

A | did not.

Q GCkay. Wuld that have been your superi or,

Ms. Franks- Angoy?
A Yes.
Q Oay. Well, I just want to make sure we're

straight with the comm ssion here.
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| asked you if, to your know edge, Tina had ever

seen it, and | note here that there is a --

A Uh- huh.
Q -- notation that she was at |east cc'ed on this.
A Yeah. | assune that's what it was.

Q Oay. So the odds are that, if she reads her
emai |l s, that she m ght have seen the --
A Yeah. The subject says engagenent letter, so |
think we can safely assune that's what it was.
Q GCkay. Thank you.
M. Mbog at one point phrased Ms. Morin's action
by saying that Ms. Morin had "brought” Ms. McCann to you
Dd Ms. Morin actually bring Ms. McCann to you?
A | think so, yes.
Q GCkay. And was that after Ms. Morin was advised

that you didn't have the internal resources for an attorney

for Ms. -- or for Judy Lowney?
A Correct.
Q Oay. You nentioned, |I think tw ce now, the

notion that Ms. McCann was exploring sone sort of 1983
action. That would be under -- | think it's 42 USC 1983
where a person can, in sone instances, sue state agencies
for a violation of their rights. 1Is that --

A Constitutional rights.

Q Constitutional rights.
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Do you know whet her Ms. McCann -- whet her

Ms. Morin was endorsing that course of action or not?

A | do not, no.

Q But it was novel ?
A ' msorry?

Q It was novel ?

A It was novel .

Q It was novel .

When you spoke with Ms. McCann about in what

venue she mght initiate a state action, either in Lew s
and Clark County or Silver Bow, was Ms. Morin a party to
t hose di scussi ons?

A Yes.

Q Do you know whet her she and Ms. McCann agreed on
a position or disagreed with each other?

A | do not know.

Q Were you ever privy to discussions in which
Ms. McCann was present, Ms. Morin was present, you were
present, and naybe others, in which Ms. Morin and

Ms. McCann di sagreed about what course of action should be

t aken?
A | don't recall any.
Q Ckay. |Is it possible it nay have occurred and

you just don't recall?

A Doesn't seem likely.

66
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Q Oay. My | ask you to look at Exhibit 44,
pl ease, Roberta.

A Yes. Ckay.

Q So this bottom paragraph -- |I'mjust sort of
| oopi ng back here -- where it says, Finally, Montana code
72-5-325 makes clear that a ward nmay petition a court to
renove a guardi an.

Is that -- had Ms. McCann done any research to

assist you in getting to that position?

A | don't believe so.

Q Ckay. And how about Ms. Morin? Had she provided

you with anyt hi ng?

A No. | think | just pulled out the statute and
| ooked.

Q Ckay. So then | asked you earlier if Ms. -- to
your know edge, Ms. Morin had any involvenent -- | should

stop right now.
| interviewed you before; right?
A Yes.
Q And we -- you've tal ked several tines about a

hunting trip.

A Yes.

Q GCkay. And that was sonetine in Novenber of 20167
A | actually think it was Novenber 20th --

Q  Unh- huh.
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A --till the -- which was Sunday. So | think I
canme hone on Friday, which was the Friday after
Thanksgi vi ng.

Q So l've been rude. D d you get a deer?

A | did.
Q G eat.
So now back to the petition. This, | believe, is
the petition. This is Exhibit -- ODC Exhibit 51. |

believe this is the petition that was filed and gave you

concern?
A Yes.
Q Oay. Because it didn't -- it went beyond the

scope of the agency that you had with Ms. McCann and was

now asking for visitation, for instance; right?

A It wasn't the agreenent at all.
Q At all. Right.
A | think "beyond the scope" is genteel

Q Oay. But | asked you if, to your know edge,
Ms. Morin played any role in Ms. McCann filing this. And
|'ve just asked you to at | east take a | ook at the document
for a mnute and see if Ms. Morin surfaces anywhere in
t here.

A  No, | don't see Ms. Morin's nanme on this docunent
anywher e.

Q Oay. M. Mog brought to your attention the
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| anguage -- this is Exhibit 61, at the bottom It's --

Page 3 of 17 is what we're going to.

| think you characterized -- this is an enai
fromM. MCann to -- |et ne nmake sure.
A 617?
Q Yeah. |I'm wong.
A And this is the letter --
Q Thisis aletter --
A -- terminating the association agreenent from

Ms. Franks- Angoy to Genet.

Q Ckay. But when you -- we get to Page 3 -- and
I'mtal king about the first principal paragraph that
begi ns, On Novenber 28th, 2016 --

A Yes.

Q -- Ms. Zenker called you.

So is -- are you just referring -- are you

witing this letter?

A | drafted it.

Q You drafted it? GCkay. And at sone point you
i ndi cated that Ms. McCann -- | think maybe the termyou
used was waffled -- but did -- did she indicate sonme sort
of regret for having done sonething at sone point?

A  Yeah. She stated here when | first spoke to
her -- this was Monday norning, the 28th, after | had been

gone -- and | see this petition, and of course the first

69
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thing I wanted to do was contact her and say, one, Wuat's
going on, and, two, it shouldn't have gone on, and, three,
could you undo it.

Q Ckay.

A So | called her, and having had that discussion
general ly, she said, |I can only apol ogi ze.

Q Oay. And then said, Well, Tina was pushing hard
for it.

A That is correct.

Q Ckay. But you don't know whether that's true?

A That is correct.

Q There was sone -- there was sone di scussion about
you folks at DRMfacilitating Ms. Lowney's ability to vote.

A Correct.

Q Ckay. And you said sonething about you believe
that she also voted in Hel ena?

A | didn't believe that. |[|'ve heard that.

Q You' d heard that. Ckay. But you just heard
that? You don't know?

A That is correct.

Q And you don't know whet her she voted either
before or after she filled out the absentee ballot?

A That is correct.

Q Dd-- did you -- if DRM had not shown up on that

pl eadi ng of Ms. McCann's asking for visitation, based on
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what you knew, did you see anything i nappropriate -- would
t here have been anythi ng i nappropriate about Ms. M Cann
filing that petition if she didn't gratuitously put DRM s
name on it?

A | -- I'"'mreally in no position to comment on
t hat .

Q Fine. Sothisis back in -- Tinainitially calls

in or makes a request for sonme help --

A Yes.

Q -- in January of '16, | think; right?

A Yes.

Q Does she say anything about she -- about

Ms. Churchill?

A | don't recall that. There was nothing on the
i ntake form

Q Does -- in all of the dealings that she had with
you, did she ever indicate that she thought M. Churchil

was Judy's | awyer?

A No, | do not believe so.
Q ay.
A Frankly, | don't renenber the nane com ng up

until well after.

Q Ckay. Okay. Could you please |ook at
Exhi bit 53, Roberta.

A Yes. ay.
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Q | nmentioned earlier that Tina had, as |
understand it, witten you a letter saying that she thought
you guys -- to Bernie, your superior, saying, Wll, you
guys should do a bunch of stuff. And I think, if I'm
correct, that would be the email that Tina sent to Bernie
on Novenber 29th, 2016, which is the first email at the top
of the first page for Exhibit 53.

A Yes.

Q GCkay. And then -- and she's also unfairly, |
think, as far as you're concerned, indicating that she
t hought that you had sone sort of conflict; is that
correct?

A | didn't see any conflict.

Q R ght. GOkay. She was msinforned as far as
you' re concerned; right?

A Yeah. | just didn't know where that was coni ng
from

Q R ght. So then the second enail in this sort of
1 of 2 pages docunent, Exhibit 53, is Genet sort of chimng
i n about you guys should be doing things; right?

A Yes. And it looks like it was sent the next day,
the next norning, 9:32 a.m

Q GCkay. And then --

A And this is where she sort of waffles fromthe

last time | had spoken to her on the 28th.
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Q And could you point out where you thought she was
waf fling?

A  She begins to say why she thinks renoving DRM
woul d hurt Judy's attenpts and suggests that that's not
what she wants to do.

Q And where is that in the letter, please?

A Beginning right in the first paragraph.

Q So -- okay.

A So where | had last left this with her on Mnday,
two days earlier, she was anenable to filing a petition to
revoke the -- or a notion to revoke the petition.

Now, two days later, following this email from
Tina, she's sort of flopped her position entirely.

Q And what do you perceive her petition to be --
her position to be here?

A She wants to continue the representati on and go
forward with this 1983 acti on.

Q And your position is no?

A Correct. And I should say, at this point, where
we felt Iike the representation agreenent, association
agreenent, had been breached and violated in such a strong
way that the best course for us was to dissociate entirely.
So we weren't interested in hearing anything.

Q And, again, this association agreenent was wth

Ms. McCann?

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

Was sonebody from DRM t here?

74
A Yes.
Q And drafted by Ms. McCann?
A Correct.
Q So this video we saw - -
A Yes.
Q -- | think you told us you weren't there.
A | was not.
Q
A

| don't believe so.

Q Ckay. So you think this is now Genet, because
she has sonething fromJudy in witing saying she's her
| awyer, is allowed into the facility?

A That's ny assunption.

Q Oay. Did-- were you aware that she was goi ng
to go see Judy?

A Onthat day | don't think | was. |[|'mnot sure of
the exact date that that visit was.

Q Gay. Dd --

A As | understand it, that was in preparation for
the filing of this wit of mandate, so that would have been
during the week that | was gone. Because that -- that wit
was filed on the 25th, which was the day after
Thanksgiving. | was still gone.

Q I've got to stunble through ny notes here.

A That's okay.
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THE WTNESS: M. Chair, may | take a quick break
to go to the restroonf
CHAl RVAN TALEFF: We will take a seven-ninute
personal needs break. It is 11:15. Everyone pl ease be
back at 11:22. W are in recess.
THE W TNESS: Thank you, M. Chair.
(Proceedings in recess from11:13 a.m until
11: 20 a. m)
CHAl RVAN TALEFF: All right. W' re back in
session at 11:22.
M . Sherwood, you nay continue your
Cross-exam nati on.
MR. SHERWOOD: Thank you, M. Chairman.
Q (By M. Sherwood) So could | direct your
attention now to Exhibit 43?
A Yes.
Q Al right. And this is the exhibit that you
tal ked about on direct where Genet wites you on Novenber
11th saying Tina is wanting to file a notion with the Court
to order the guardians to allow Judy to visit wth her
husband over the holi days.
A Correct.
Q Skipping ahead, W want to get a video statenent
from Judy.

This is on Novenmber 11th, and we know t hat
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Ms. McCann tells us on the video -- make sure |I'm
right -- that it is Novenber 23rd, 2016, when the video is
t aken.
O course, you don't know, but were you assum ng
that the "we want to get a video" neant Tina and
Ms. McCann, or do you know?
A I don't know. That seens reasonabl e given what's

in the body of the --

Q Ckay.
A -- emil.
Q After you -- you hadn't left, I think, on your

hunting trip?

A No.

Q Oay. Did you get anything -- or did you have
any discussions with Tina that |led you to believe that she
was online with Ms. McCann filing a notion and enbroiling
Disability Rights in that notion?

A | didn'"t. | don't recall any discussions wth

Ti na about this email.

Q Ckay.

A | did respond to the email on the 14th, to Genet.
Q GCkay. And -- on the 14th?

A Yeah. That's Exhibit Nunber 44.

Q 44. Right. Ckay.

A And I, again, told her that the -- the
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petition -- that the visitation, the video, was outside the
scope of the proposed agreenent that was supposedly for
petition to renove the guardi anshi p.

Q R ght. So you actually forewarned Ms. MCann
that you didn't think that her doing that with your agency
was appropriate given the agreenent?

A Ri ght .

Q Oay. So this agreenent, you referred to it as
an associ ati on agreenent?

A Yes.

Q Didyou -- does DRM do those routinely?

A Yes.

Q ay. And having done it, can you characterize
whet her Ms. McCann becones DRM s agent or you fol ks becone
her agent or none of the above?

A | don't think I'"mprepared to answer that. |
haven't assessed it in ternms of agency.

Q ay.

A So |I'mnot prepared to say.

Q But whatever it was, once Ms. McCann went beyond
the scope of that agreenent, still invoking DRM you felt
t hat was i nappropriate?

A | did.

MR. SHERWOOD: Ckay. M. Chairman, may | have a

monment to consult with --
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CHAl RMAN TALEFF: Certainly.

MR. SHERWOOD: Thank you.

(Break taken.)

MR. SHERWOOD: M. Chairman, | have no nore
guesti ons.

CHAI RVAN TALEFF: Any redirect by ODC, M. Mbog?

MR. MOOG  Just a few foll ow ups.

CHAI RVAN TALEFF: Okay. Let's let M. Sherwood

cl ear the counsel table.

REDI RECT EXAM NATI ON
BY MR MOOG

Q Roberta, it's true that your neeting with Judy in
t he January, February tinme frane was at Tina's request;
correct?

A Yes.

Q And also your neeting with Genet McCann and Tina
that summer, that next summer, was at Tina's request?

A Yes.

Q And at least with respect to Genet McCann, Tina
was asking for the visitation petition to be fil ed;
correct?

A Yes.

Q Was McCann ever an enpl oyee of DRW?

A No.

78
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Q Ddit seemto you that Ms. Morin and Ms. MCann
were working in concert?

A Yes.

Q That both were pursuing Ron's interests?

A Yes.

Q During this eight or ten-nmonth tine period
between Ms. Morin's initial report and the w t hdrawal of
the petition for wit of mandate, was there any di scussion
of Judy's best interests anong the three of you?

A Yes.

Q Stated interests or best interests?

A Stated interests.

Q \What about her best interests?

A Her best interests -- | don't mean to be crass,
but our agency, in supporting individual choices for people
who experience disabilities, is focused on stated
interests. So we don't inquire about best interests. It's
a standard that we don't enpl oy.

Q Do you know what the focus of guardi anship
pr oceedi ngs is?

A Best interests.

Q GCkay. And | believe that when you visited Judy
back in early 2016 you did not detect any sign of abuse; is
that correct?

A That i1s correct.
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MR. MOOG That's all | have, M. Chairmn.

CHAl RMAN TALEFF: COkay.

Ms. Zenker, you may not be famliar with the
procedure, but at this point nenbers of the comm ssion are
entitled to ask you questions, so --

THE WTNESS: All right.

CHAI RVAN TALEFF: So we'll start to ny left with
Ms. DeVries.

COW SSI ONER DEVRI ES:  No questi ons.

CHAl RMAN TALEFF: M. O Brien?

COW SSI ONER O BRI EN: No questi ons.

CHAl RMAN TALEFF: M. gl e?

COW SSI ONER OGLE: No questions.

CHAl RMAN TALEFF: Ms. Menzies?

COW SSI ONER MENZI ES:  No questi ons.

CHAl RMAN TALEFF: Ms. Mal oney?

COW SSI ONER MALONEY: No questi ons.

CHAl RMAN TALEFF: M. Bel ke?

COWMM SSI ONER BELKE: None.

CHAl RMAN TALEFF: M. Bl ack?

COW SSI ONER BLACK: | have sone, Ms. Zenker.

EXAM NATI ON
BY COWM SSI ONER BLACK:
Q May | refer to Disability R ghts Mntana as DRW

80
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A  Yes, please.

QO

Ckay. Has Ms. Morin ever served on the board of

A No.
Q Has she ever been an officer of DRW
A No.

Q I think you said she wasn't an agent of DRM for
t he purposes of this matter; is that correct?

A That's correct.

Q Has she ever been an agent of DRM for any other
matter that you know of ?

A Not that | am aware of.

Q Has she ever been hired by DRW?

A No.

Q Has she served on any advisory conmmittee with
respect to DRM ever?

A Not that | am aware of.

Q Oay. And you're an attorney Ms. Zenker; isn't
that correct?

A That's correct.

Q In your mnd, in your practice with DRM is there
a distinction between a guardian ad |litem and an attorney
representing a ward?

A An attorney representing a ward?

Q Award. Wa-r-d.
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A Yes, | think so.

Q Wiat is the distinction in your m nd?

A | think a guardian ad |litem woul d be a guardi an
appoi nted by the Court for -- to give a report back to the
Court about the progress and what's going on with the ward,
where the attorney is there to protect and advocate for the
interests of the client.

Q Oay. So there was sone discussion early on in
your testinmony that you weren't aware of Ms. Churchill's
i nvol verrent until later; is that right?

A That's correct.

Q Wiat is your understanding of Ms. Churchill's
I nvol venment as we sit here today, or do you have one?

A | understood that she -- | think -- is that she
represented Ms. Lowney in the district court proceedings in
front of Judge Krueger.

Okay. And represented her in what capacity?
| assune court-appoi nted counsel.
Ckay. And what is that assunption based on?

That's a guess.

O » O >» O

Okay. And that's fair. | don't want you to
guess; okay?

In your capacity as an attorney for DRM you
actually went and net with Ms. Lowney; isn't that correct?

A That's correct.

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

83

Q D d you see any problens with that based upon
your know edge at that tinme with respect to the rul es of
pr of essi onal conduct ?

A No. M assunption was that, because that case
had been -- as | understood it -- twice to the suprene
court and back that it was closed and all representation
had ended, if there had been any. | nean, there's a foggy
notion in the back of your head, if this case has gone to
the suprene court, it's had representation. But --

Q Representation of whom | guess, is ny question.

A O all the parties. O M. Lowney, of Judy
Lowney, of whom -- of Judy's.

Q I think that -- is it your understanding that,
based upon the suprene court opinions, that Ms. Churchil
represented Ms. Lowney as her attorney?

A No. | didn't -- | just read the opinion. |
di dn't know about her involvenent at that time. This is
all in retrospect.

Q Sure. | mean -- and |I'mnot saying you shoul d
have, but did you ever go back and |look at the files in the
court docket independent of this proceeding to figure out
what was goi ng on?

A No. You nean the district court?

Q Yes.

A No, | did not |ook at that.
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COW SSI ONER BLACK: Ckay. | don't have any
ot her questions. Thank you so nuch.

CHAl RMVAN TALEFF: Ms. Perry?

EXAM NATI ON
BY COW SSI ONER PERRY:
Q H.
A Hi .
Q Ckay. So | just -- based on your testinony then,
DRMis -- has essentially two federal nmandates: One is

simlar to Child and Fam |y Services, in that you check to
make sure there's no abuse or neglect by caregivers. And |
want to talk a little bit about that visit.

You found there was no abuse and neglect. Was

Judy Lowney anbul atory? WAs she able to get around?

A Yes.

Q Ckay. Was her phone restricted?

A | don't know.

Q ay. So --

A | did not inquire.

Q Ckay. Was she able to wite letters?
A | believe she was.

Q Ckay. Do you know, was she able to adm nister
and take her own nedication, or was she being supervised

for that?
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A | believe she was bei ng supervi sed.

Q Oay. Was she in a place where she could prepare
her own snacks or that type of a thing, or was that done
for her?

A | think she could do that, but | think it was
bei ng done for her.

Q ay. Have you ever -- and then the second part
of this that | understand is DRM has -- is sonmewhat
concerned about, once a guardianship is in place then,
about whether or not the guardi anship should be term nated,
al nost anal ogous to, like, an involuntary comm tnent, where

they get stabilized and then they don't need to be
conm tted anynore.

Is that -- is that sort of where you were headed
with this with Ms. McCann?

A | think that, you know, we hadn't nade our m nd
up. You know, there were concerns, and these concerns may
or may not have been legitinmate, but they were being
raised. And if so, we felt like there was a statutory
process by which they could be legitimately rai sed before
the Court, and that that process then ought to be foll owed.

Q Al right. And when you net with Ms. Lowney,
was she able to articul ate those concerns to you
I ndependent of any | eadi ng questi ons?

A Yes.
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Q Oay. And was she -- are you famliar then wth
the process for petitioning for a guardi anshi p under
Chapter 7 -- or Title -- under 72-5, part 3?

A  Cenerally.

Q Ckay. So you were aware then that, in order to
do this, there had to be a report froma visitor, a report
froma doctor, and even once the guardi an was appoi nt ed,
there was an initial accounting, an inventory?

A Yes.

Q Al right. And what was Ms. Lowney able to tell
you with regard to her doctor appointnments and her visitor
report with respect to the guardi anshi p?

A Wll, I didn't inquire. | did not talk to her
about those things.

Q GCkay. D dyou talk to her about her -- anybody
representing her or advocating for her position during the
guar di anshi p proceedi ngs?

A | did not. | was not there to assess the
guar di anshi p proceeding. | was sinply there to assess
whet her or not she was bei ng abused or neglected in her
present setting at Renai ssance.

Q Ckay. Once you determ ned that she was not, | am
trying to figure out why the associ ati on agreenent happened
and why this went further than your -- either -- | don't

know if it's |ike DFS, but they either substantiate or they
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do not substantiate --
A Ri ght .
Q ~-- the report.
A Well, frankly, because Ms. Morin continued to
i nsi st over the nonths that these problens were goi ng on.
And I"mnot in a position to say whether they are or
whet her they're not. But there is a process by which that
can be contested in court, and that process was to
chal | enge t he guardi anshi p proceedi ngs through a notion or
a petition to do that.
And then ultimately that's what we got to in that
di scussion with Ms. Morin and Ms. McCann, is that there is
a statutory process by which you can bring these matters
back before Judge Krueger, or if we can find a way, before
anot her j udge.
Q GCkay. So let's talk about that for a second,
because | think that's really inportant.
| amcurious that, if mail wasn't restricted, we

don't know if phone was restricted for Ms. Lowney, to what

extent -- because you were involved in this at the tine, if
you know -- was Ms. Lowney able to select her own
attorney?

A  She did not take out the Yell ow Pages, as far as
I'maware. M. MCann asked her did she want

representation. She said that she did.
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Q Oay. You had already -- you testified earlier
on a -- on a question from M. Sherwood, and |I believe you
had answered sonething to the effect that it was not likely
that Ms. Morin and Ms. McCann woul d have di sagreed on a
course of action.

Can you explain to nme a little bit about why you
answer ed that question that way?

A  Wll, it's not likely that | would have known
that they disagreed because if | would have known, | woul d
have renmenbered that they disagreed.

Q GCkay. | want to follow up on that a little bit.

So you said you read the suprenme court opi nions,
and there was | anguage in the suprene court opinions that
di scussed the reasons or sone reasons why M. Lowney was
not appoi nted the guardi an, as he woul d have generally had
priority as surviving spouse. During your conversations
wth Ms. Morin -- or were you nade aware by Ms. McCann --
was there ever any conversation about the fact that the
representation of Ms. Lowney could be adverse to the
representati on of M. Lowney?

A | don't renmenber that. | don't renmenber any such
di scussi on.

COW SSI ONER PERRY: No nore questions. Thank
you.

CHAI RVAN TALEFF: Thank you
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Ms. Faure?

COW SSI ONER FAURE: | have not hi ng.

CHAl RMAN TALEFF: | have a couple, a couple to
several .

THE WTNESS: There's a follow up over here,
M. Ogle.

CHAl RMAN TALEFF: M. gl e?

COW SSI ONER OGLE: ©Ch, yeah. The ot her

guestions pronpted a question of m ne.

EXAM NATI ON
BY COW SSI ONER OGLE:

Q So what |I'mcurious about, if what you were doing
at DSM was assessing the facility, how did this engagenent
agreenent cone to be entered in the first place where you
wer e aut horizing Ms. McCann to do sone wor k?

A In the first instance, we have ongoing
nmoni toring, investigating responsibility, ability. So that
happened early on -- January, February 2016. W conti nued
to hear from M. Mrin after that about concerns that she
had for Judy Lowney and whet her she was able to exercise
her rights to visit, to engage in her church activities and
those kinds of things. So it's just enough to say, well,
you know, is there anything to these? You know, should we

be concer ned?
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So when Tina and Ms. McCann canme back to see us,
I think in October, if they could -- you know, we didn't
have the resources. It's not sonething we ordinarily do.
So we had told them already that we can't take this on
And -- but we still had this concern that maybe there's
sonmething to this.

So that seened |ike a reasonable conprom se, to
enter into an associ ation agreenent that would allow t hem
accessibility to records and things like that if they
needed it. But that they were essentially going to do the
work. We woul d have to authorize and then supervise
anything that was filed in our nane.

Q But the work that they were going to do had to do
w th the guardi anship proceeding in Butte; right?

A Yes.

Q So why did they not just go directly to
Ms. Lowney and get the engagenent agreenent from her?

A | don't know.

COW SSI ONER OGLE: Thank you.

COW SSI ONER BLACK: M. Chair, | have one
fol |l ow up questi on.

CHAI RVAN TALEFF: Okay.

FURTHER EXAM NATI ON
BY COWM SSI ONER BLACK

90
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Q M. Zenker, in response to a question, you
i ndi cated, during your neeting wwth Ms. Lowney, that
Ms. McCann asked her if she wanted representation, and she
sai d she did.
Did 1 -- do | recall that correctly?
A Yes.
Q D d anybody ask her whet her she al ready had
representation in that neeting?
A No.
COW SSI ONER BLACK: Okay. That's all 1 wanted

to know. Thank you.

EXAM NATI ON
BY CHAI RMAN TALEFF:

Q Now, | confess to being -- | think I understand
your responses, but | confess to being confused, if you
weren't there to assess the guardi anshi p proceedi ngs, why
you woul d enter into an associ ati on agreenent with
Ms. McCann to chall enge the guardi anshi p proceedi ngs
W t hout getting a copy of the file or looking at the file
to see what the status was.

You seemto be saying that sinply because Tina
Morin continued to rai se questions about the guardi anship
proceedi ng, you thought that was sufficient.

So I know that's kind of a conpound question, but
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is the latter question true -- or statenent true -- that
sinply because she was raising i ssues, you thought that was
sufficient to enter into this and continue the associ ation
wth Genet McCann?

A  There was, yeah, significant docunentation from
Ms. Morin, including the -- the analysis fromtheir -- |
don't know if it was a psychol ogi st or LCSWor sonething of
that -- a counselor that suggested sonething different than
what had been testified to in court. So there were --
there was just enough confusion that | thought there's a
proper forumfor these issues to be contested in. And not
that we necessarily agreed or we necessarily had reached
t he sanme conclusion, but there was enough concern that it
ought to have its day in court, which is the way that |
| ooked at it.

Q At any tine in this process of DRM s associ ation
with Ms. McCann and their contacts with Tina Mrin, did you
or anybody at DRM ask themto provide you with copi es of
any portions of the district court file?

A  No.

Q Is there any kind of a policy at DRM about that,
that if you' re asked to beconme involved in a matter that is
in pending litigation of sone sort, that you are to request
copi es of appropriate pl eadi ngs?

A No, but that -- in retrospect, that would
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certainly seem appropriate. In ny view, | thought that
just | ooking at the suprene court opinions was sufficient,
but . ..

Q You made -- or you testified this -- | thought
you testified to the effect that you made the assunption
t hat once the suprene court issued its opinion, the
representation of the parties ended.

Dd 1l -- do | recall that testinobny correctly?

A Yes.

Q Was there sonething in the supreme court opinion
that led you to conclude that the guardi anship had
term nat ed?

A No.

Q Wio was going to be responsible for Ms. McCann's

attorneys fees incurred under your association agreenent?

A | understood that she was going to be doing it
pro bono.
Q D d she ever send you a bill or a statenent?

A  She did not.
Q If you would | ook at Exhibit 46, please.
This is the Novenber 21, 2016, email from
Ms. McCann to yourself, Tina Mrin, |ooks |ike she copied
hersel f, and Berni e Franks- Angoy - -
A Yes.

Q -- that says:
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Hopefully with this in hand | can gain access to
Judy wi t hout being shut down i nmmedi ately by the guardi ans.
Did you have sone understandi ng of what -- or how

she could be shut down imediately by the guardians w t hout
this engagenent letter?

A I was under the inpression that she believed that
she would -- that the guardians would tell Renai ssance
facility who could have access to Judy and who coul d not.

Q Ckay. And, again, | just need to be really clear
on this. |Is it your testinony that until sonme point
subsequent to the ODC conplaint in this nmatter you were
conpl etely unaware of Debbie Churchill's involvenent in the
Judy Lowney guardi anshi p proceedi ngs?

A That's correct.

Q Ckay. Then Exhibit 53, if you would | ook at
that, please, and | would direct your attention to the
bottom of the first page. This is the Novenber 30, 2016,
email at 9:32 a.m The second paragraph starts with this
st at ement :

At the October 20th neeting between Bernie,
Roberta, Tina, and |, when we reached an agreenent, the
representation was not limted to a petition for a renoval.

Do you agree that that -- that the representation
was to be sonething nore than just limted to the petition

for renoval ?
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A Well, she goes on in the next sentence to make
reference to the 1983 suit. So as | understood, the scope
of that agreenent was that she woul d pursue the renoval of
t he guardi anship and al so research this theory about a 1983
action, to be discussed as that research devel oped.

Q Was the 1983 action, as you understood it, to be
for the purpose of obtaining danages of sone sort as
opposed to renpoval of the guardi ans?

A | think both, but, you know, that -- the renedies
woul d be part of the research.

Q Ckay. But you thought it was a novel idea?

A | did.

Q Novel approach. Ckay.

That's all ny questions. Thank you.

CHAI RVAN TALEFF: Counsel, starting with
M. Mog, did the questions fromthe comm ssion cause you
to have any further foll ow up?

MR. MOOG  Just one, in response to Conm ssion

gl e' s question.

FURTHER REDI RECT EXAM NATI ON
BY MR MOOG
Q | think you responded that you didn't know why
Cenet needed the association agreenent, but it was for

contact; right? So she could get into Renai ssance --
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A Yes.
Q ~-- under the unbrella of DRM?
A Rght. That's correct.
MR. MOOG That's all | have.
CHAl RMAN TALEFF: Okay.

M. Sherwood, any foll ow up?

RECROSS- EXAM NATI ON
BY MR SHERWOOD:
Q So, Roberta, as a followup to Commi ssi oner
Bl ack' s questions, you indicated that you saw your role --
you indicated that, | believe, that the role of a guardian

woul d be to | ook after the best interests of Ms. Lowney.

A Correct.

Q But your role was different?

A Yes.

Q And is that because you felt -- you said you

didn't have an attorney-client relationship with
Ms. Lowney?

A " mtal king about our role as an agency.

Q Agency. Right.

A And that, generally speaking, Disability R ghts
Mont ana supports the independent decision-making process of
peopl e who experience disabilities, so that we woul d be

| ooking at stated interests, which nmay or nay not always be
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consi stent with what sonebody el se m ght say are the best
I nterests.

Q So do you perceive your role to be simlar to the
ethical duties under Rule 1.2 for a |lawer to represent
their client's stated w shes?

A Yes.

MR. SHERWOOD: Ckay. Nothing further.

CHAI RVAN TALEFF:; Okay. Thank you.

You may step down and be excused.

THE W TNESS: Thank you

CHAl RMAN TALEFF: It is a public hearing, so if
you want to stay, you're entitled to.

THE WTNESS: | think they probably want to get
some work out of ne today. Thank you very much

CHAI RVAN TALEFF: Pl ease just | eave the exhibit
book t here.

THE W TNESS: Yeah

CHAl RMAN TALEFF: Thank you

We're close to the noon hour. 1'd -- rather than
start the next wtness and get about five mnutes in, |
think we'll start up at 1:10 and --

MR. MOOG We have those adnonitions. [Is that
going to --

CHAl RMAN TALEFF: Pardon?

MR. MOOG. We have those adnonitions at 1:00. |Is
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that going to be sufficient --

CHAI RVAN TALEFF: Oh. I'msorry. Thank you for
rem nding nme. Let's be prepared to start up at 1:20. That
shoul d give us plenty of tine.

I'"'mgoing to rem nd counsel that | issued an
order indicating what the four issues | believe are before
this comm ssion, and | think we've gone quite far afield in
part. |l'mgoing to again reiterate, whether Judy Lowney
wanted Ron to be her guardian, that issue has been deci ded.

We're here to deci de whet her Debbie Churchill
represented Judy Lowney as an attorney, whether Tina Mrin
knew t hat she represented Judy Lowney in the guardianship
proceedi ngs as an attorney, whether Tina Morin arranged for
Ms. McCann to have contact with Judy Lowney w t hout proper
consent, and whether Ms. Morin aided or induced Ms. McCann
to violate the Montana Rul es of Professional Conduct.

The other issues are irrelevant and off the
table, in ny view, and we are going to keep this proceeding
moving forward. So |I'mgoing to be receptive -- just
war ni ng counsel up front -- to objections on irrel evant
areas; okay?

M. Sherwood, you junped up. You nust have
sonet hi ng you want to say.

MR, SHERWOOD: Well, I'mwell aware that this

body has a ot to do, and | got perm ssion to subpoena a
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whol e | ot of people.

| just want to tell you, M. Chairman, | don't
anticipate calling nore than three of those w tnesses.

CHAl RVAN TALEFF: Okay. Well, | appreciate the
heads-up on that. Thank you.

We'll be in recess until 1:20 in this matter.

Thank you.

(Proceedings in recess from11l:53 a.m to
1: 20 p. m)

CHAl RVAN TALEFF: Back in session in the matter
of Tina Morin. Counselors are present.

M. Sherwood, | see your client is not present.

MR. SHERWOOD: | apol ogi ze, your Honor -- or
M. Chai r man.

(M. Sherwood | eaves courtroomto get
respondent.)

CHAl RVAN TALEFF: Okay. W are now all present.

M. Mog, call your next wtness.

MR. MOOG  Thank you, M. Chair.

ODC calls Tina Mrin as an adverse w tness.

CHAl RVAN TALEFF: Pl ease cone forward. Counsel
noted that -- feel free to nove that chair so that you're
nore confortable, but before you sit down, let ne swear you
in, please

(Wtness sworn.)
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CHAI RVAN TALEFF: Okay. Please be seated.

MR. SHERWOCD: M. Chairman, Ms. Morin has in
front of her a notebook that contains various docunents and
notes, et cetera, that | think will aid her in her
testinony, and |I'd ask that she be allowed to refer to
t hose during her testinony.

CHAI RVAN TALEFF: Wwell, if you -- if the question
conmes up and the requisite foundation is laid for
refreshing her recollection, that's fine. But absent that
occurring, M. Mog is entitled to ask her questi ons based
on the exhibits that have been offered and adm tted, and
we'll see what happens.

MR. SHERWOOD: Thank you, M. Chairman.

CHAI RVAN TALEFF: M. Mbog?

MR. MOOG  Thank you, M. Chairnan.

DI RECT EXAM NATI ON OF ADVERSE W TNESS TI NA MORI N

BY MR MOOG

Q Please state your nane for the record.

A Tina Morin.

Q And you're the respondent in this matter; is that
correct?

A Yes, it is.

Q Wien did you becone |licensed to practice law in

Mont ana?
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1992.
You said 1992?

> O »

Correct.

Q Ckay. Since that tinme, which fields have you
practiced in?

A Again, predomnantly at Poore, Roth & Robinson in
Butte, enploynent |aw with Don Robi nson, and estates and
probate. And then toward the end of ny termat Poore, Roth
& Robinson -- | was there 16, 16 and a half years -- | had
shifted into plaintiff's work, predom nantly still in the
enpl oynent arena.

And then when | opened ny own practice, | shifted
again in doing personal injury litigation, still
plaintiff's enploynment |aw, and al so sone securities
litigation.

Q Gkay. And have you done rmuch guardi anship
practice?

A | have done a fair anount.

Q How many, approximate, guardi anshi ps have you
been i nvol ved w th?

A Wll, possibly -- naybe four direct
guar di anshi ps. But then in ny time at Poore doing estates
and probate, that whole concept kind of just is in and
around estates and probate.

Q Oay. There's several exhibits that | have to
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get offered and admtted, so if |I can have you take a | ook

at Exhibit 36.

A Yes.

Q Do you recognize this docunent?

A | do.

Q Wat is it?

A It is ny response, dated October 13th, 2016, to
t he Bugnis' conplaint against ne at the Ofice of

Di sci plinary Counsel.

Q And this is right near in tinme to when McCann and

DRM and you were neeting about her potentially representi
Judy Lowney; is that correct?
A | believe -- | believe this is about that tine
frame, maybe Novenber nore.
Q Ckay.
MR. MOOG  And nove for adm ssion of ODC s 36.
CHAl RMAN TALEFF: This was objected to on the
basis of rel evance, hearsay, and foundation. |'m sorry,
it's objected to only on the basis of relevance. That
objection is overruled. This is a statenent of a party,
it's adm tted.
Q (By M. Mwog) Okay. And directing your
attention, Ms. Morin, to ODC s Exhibit 37, have you seen
this docunent before?

A Yes. Yes, this is the copy of the contract that

ng

SO
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GCenet McCann had with Disability R ghts Mntana.
Q O wth M. Lowney?

A Oh I'msorry. Yes.

Q And it includes -- the cover is actually an emi
transmttal; is that correct?

A Correct.

Q To you from Genet?

A Yes.

MR MOOG |'d nove for adm ssion of ODC s 37.

CHAl RMAN TALEFF: This was subject to objections
of rel evance, hearsay, and foundation. Those are
overruled. This is admtted. Exhibit 37.

Q (By M. Mog) And, Ms. Morin, directing your
attention to ODC s Exhibit 64. Mght take a few mnutes to
flip there.

A | have it.

Q And have you seen this docunent before?

A Yes.

Q Oay. And is it correct it's an email string
starting with you, response of Ms. McCann and then endi ng
in you?

A Not sure what you nean by ending. It's an enai
from Genet McCann dated Friday Decenber 16, 2016, to ne.

Q ay.

A And it begins, the order sent should suffice.
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Q Right.

MR. MOOG.  ODC noves for adm ssion of 64.

CHAl RMAN TALEFF: This was objected to on the
basis of attorney-client privilege. | find that there is
no attorney-client relationship between Ms. McCann and
Ms. Morin. The Exhibit 64 is admtted.

Q (By M. Mog) And directing your attention,
Ms. Morin, to ODC s Exhibit Nunber 70.

A Yes.

Q Have you seen this email and attachnents before?

A Yes.

Q Andit's an enail with attachments from Genet
McCann to yoursel f?

A Yes, dated Decenber 28th, 2016, and it attaches
i nvoi ces that she sent to Ron Lowney for Septenber and
Cct ober 2016.

MR. MOOG  ODC noves for adm ssion of Nunber 70.

CHAI RVAN TALEFF: These were objected to on the
basis of hearsay. Unless Ms. McCann testifies, | find that
the requisite foundation has been made, and | will admt
Exhibit 70 as a business record, if nothing el se.

MR. MOOG  Thank you, M. Chairnan.

Q (By M. Mwog) And, Ms. Morin, finally directing
your attention to ODC s Exhibit 78, proposed Exhibit 78.
COW SSI ONER FAURE: Jon, can you al so speak up?
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|'ve having a hard tine hearing you.

MR MOOG | apologize. | wll.

THE W TNESS: 78. Yes.

Q (By M. Mog) Have you seen this docunent before?

A Yes. | drafted it.

Q Oay. And is it your request -- or your response
to ODC s suppl enental request for information?

A Correct, dated April 20th, 2017, addressed to
Sean Thonpson.

MR. MOOG  ODC noves for 78, M. Chairman

CHAl RVAN TALEFF: Okay. The rel evance objection
is overruled and the Exhibit 78 will be admtted.

MR. MOOG  And, M. Sherwood, | have nore
questions I'I|l reserve for cross, if you'd |like, to speed
t hi s al ong.

MR. SHERWOOD: |'m not sure | understand what
you're telling ne.

MR MOOG | can conplete ny direct now, or | can
just cross after you've done your direct.

MR, SHERWOCD: Well, | intend to call Ms. Morin
in my case.

MR MOOG kay. |Is it okay if | reserve,

M. Chair?
CHAI RVAN TALEFF: It's your deci sion.

VMR, MOOG Yes. "Il reserve. | have w t nesses
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wai ti ng.
CHAI RVAN TALEFF: Do you wi sh to conduct your
di rect exam now, M. Sherwood, or wait until your case?
MR, SHERWOOD: Judge, | think it would be nuch

nmore fluid if | just reserve at this point and call her on

di rect.

CHAI RVAN TALEFF: GCkay. You may step down,
Ms. Morin.

MR. SHERWOOD: Did | just call you Judge this
ti me?

CHAl RMAN TALEFF: You di d.

MR. SHERWOOD: |'msorry, M. Chairmn.

CHAI RVAN TALEFF: Notw t hstandi ng ny newf angl ed
hearing aides, |I'mjust ignoring those kinds of

attributions. W're just all too used to that.

MR. MOOG  ODC calls Steven Shapiro.

CHAl RVAN TALEFF: M. Shapiro, we know each
ot her, but raise your hand and I'I|l swear you in.

(Wtness sworn.)

CHAI RVAN TALEFF: Gkay. Thank you. The chair is
there for you to sit it in, if you feel nore confortable
doi ng that.

THE W TNESS: Thank you

CHAI RVAN TALEFF: It's inportant, and at the sane

time, difficult for us to hear a |lot unless you kind of
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either lean forward or nove the chair forward.

MR. MOOG  Thank you, M. Chair.

DI RECT EXAM NATI ON OF STEVEN SHAPI RO
BY MR MOOG:
Q CGood afternoon, M. Shapiro.

Pl ease state your nane for the record.

A  Steven Shapiro.

Q And a numiling address?

A 9 Friendship Lane, d ancy, Montana.

Q And what is your occupation, sir?

A |I'man attorney.

Q How long have you been practicing | aw?

A 38 years.

Q Wich fields?

A 1've engaged in the general practice of law |

was at the McDonough, Cox and Sinonton firmin d endive for
four years. | was chief counsel of the workers
conpensation division for six years. | was an attorney for
t he Departnent of Commerce for two years. And since 1992
|'ve been in private practice at Montana City. And for the
| ast 20 years | was the part-tine contracted city attorney
for Boul der.

Q So sounds |ike sone diverse experience.

A Yes.
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Q ay. Have -- during that tinme have you had
occasion to practice guardi anship | aw?

A Yes, | have.

Q About how many guardi anshi ps have you been
i nvol ved with?

A Approximately 12 to 15 in which | was either the
attorney for the petitioner or attorney for the all eged
I ncapaci tated person.

Q GCkay. Do you know a worman by the name of Judy
Lowney?

A Yes, | do.

Q And how do you know Ms. Lowney?

A In 2011 her adult children, son and daughter,
asked ny assistance to obtain a guardianship for Judy
Lowney, who is a disabled person.

Q GCkay. And how did they cone to find you? The
adult children, | nean.

A | think that Tammy Teeter, who is the daughter,
was signed up through the Hyatt Legal |nsurance program
and | was one of the attorneys that that programreferred
cases to. So they got her in contact with ne.

Q Gay. In that regard, did you have paynent for
your fee set up through that progranf

A Yes. The Hyatt Insurance programdid pay a fee.

Q Oay. Was it nomnal? O was it -- do you

108
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recal | ?

A It was expected for an uncontested guardi anship
to be $2,200, and that was all that they paid.

Q Ckay. Can you advise the comm ssion why Judy
suffers froma disability? Wat type?

A  Judy Lowney was di agnosed by her physicians and
t he psychol ogi st who exam ned her to have nultiple
sclerosis and denentia, and those being of increasing
degrees over tine.

Q Ckay. So she won't be getting better; is that
correct?

A That is correct.

Q Prior to your involvenent with the adult
children, do you know whether or not Adult Protective
Servi ces had been involved with the Lowney fam|ly?

A Adult Protective Services had been --

MR. SHERWOOD: Your Honor -- or, excuse ne,
M. Chairman, | object to rel evance.

CHAl RMAN TALEFF: Sust ai ned.

MR. MOOG  Ckay.

Q (By M. Mdwog) Can you advise the conm ssion the
procedural history of the Lowney -- Judy Lowney's
guar di anshi p case?

A | initiated a petition for guardianship in the

district court in Silver Bow County. An attorney was
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appoi nted to represent Judy. A physician, who | believe
woul d have been her regular treating physician, was
appointed to report to the Court. A psychol ogist was |ined
up and appointed to report to the Court, and a visitor was
appoi nted by the Court to report on Judy's condition.

Q As attorney on the case, would you be fam i ar
wth the case register report?

A Yes.

Q Could you refer to ODC s Proposed Exhibit 1,
pl ease.

A ['"'mat Exhibit 1.

Q Can you review that docunent, please.

A It is very lengthy, but indicates the various

filings in the district court in Silver Bow County.

Q In the Judy Lowney matter?
A Inthe -- yes, in the Judy Lowney nmatter.
MR MOOG M. Chair, | nove for adm ssion of
CDC s 1.

CHAI RVAN TALEFF: The obj ections incl uded
foundati on, hearsay, and an inconplete record.

| find that this appears to be a record of a
court of which we can take judicial notice.

" mnot sure, M. Sherwood, what your conpl aint
Is or objection with regard to inconpl eteness. |t

obvi ously stops at Decenber 20th of 2016, and that's the
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extent to which the conm ssion woul d consi der the docunent.

Am | m ssing sonethi ng?

MR. SHERWOOD: Your Honor, there is a second case
hi story report, which is nore conplete, which clarifies
when the case was cl osed on August 14th, 2014, after the
remtter was sent down fromthe suprenme court.

MR. MOOG That's on the cover page -- the closed
open history is on the cover page of Exhibit 1.

CHAl RVAN TALEFF: Yeah. The conmission will take
note of the docunent, such as it is, and you can make your
poi nts during cross-exam nation, if you choose.

MR, SHERWOCD: Yes, M. Chairman.

CHAl RMAN TALEFF: Subject to that, Exhibit 1 will
be adm tted.

MR. MOOG  Thank you, M. Chair.

Q (By M. Mdog) Addressing your attention to
Exhi bit 2, M. Shapiro -- is it okay if | call you Steven?

A Yes.

Q ay. Call ne Jon

Do you recogni ze this docunent?

A Yes, | do.

Q Wiat is it?

A This is caption order appointing attorney to
represent an alleged incapacitated person. It is a

docunent which |I prepared in preparation of the
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guar di anshi p.

Q Oay. And the judge signed it?

A Yes. Signhed by Judge Kurt Krueger of Silver Bow
County.

Q GCkay. And it appoints Debbie Churchill as
attorney for Judy?

A Correct.

Q ©Ddyou draft this yourself or is it a formthat
you found sone pl ace?

A This is the usual form of several forns that |
use in preparing any guardianship in which |I'mrepresenting
the petitioner, and this was based | ong ago on a state bar
form book, which | believe was copyrighted in about 1980.

But this is the standard formthat | have used
for many years.

Q GCkay. When this -- let ne ask you this: Was
M. Lowney a party to this case?

A M. Lowney was an interested party because he
was -- okay. First of all, the Ronald L. Lowney appeari ng

in the first line of this order would have referred to the

son.
Q Junior?
A Junior.
Q ay.
A So -- and then Ronald Lowney, Sr., was a party to
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the proceeding in that it involved -- he had a legitimte
interest to participate, in that it was a petition
affecting his wife.

Q Ckay. And who represented M. Lowney?

A M. Lowney was represented by four attorneys over
the course of tinme. There was John Myers, | believe, from
Whitefish. | think Jack --

Q Was his first attorney Robert Wel an?

A  Robert \Welan fromButte was involved at sone
poi nt, and then Jack Myers from Witefish, then Bil
Driscoll from Hel ena was involved, | believe, at the
hearing in 2013. And after the conclusion of that hearing,
an appeal was filed by Ronald Lowney, Sr., and in that
appeal he was represented by Tina Morin.

Q Ckay. Wen Exhibit 2 was entered by Judge
Krueger back in 2011, did any party object to it?

A No.

Q Does it concern you generally when an adverse
party in one of your litigations cycles through attorneys
t hat way?

A It is --

MR. SHERWOCD: Rel evance.
CHAI RVAN TALEFF: Sust ai ned.
Q (By M. Mog) So Ms. Morin cane on board for the

appeal ; is that correct?
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A Yes.

Q And sone post-judgnent issues, | presune?

A Yes. There were sone matters that she raised
over the course of the next four years or nore, yes.

Q Ckay. Directing your attention to ODC s
Exhi bit 10.

A Yes. Yes.

Q Have you seen this docunent before?

A Yes. It's aletter fromM. Mrin dated
Decenber 3, 2013.

Q Ckay. And addressed to whonf

A Addressed to Debbie Churchill, who is the
attorney appointed for Judith Lowney, and to nyself.

Q ay. And had you had phone conversations wth
Ms. Morin before you got this letter?

A | believe that | had heard from her by tel ephone
twice, and then there were -- well, | don't recall in what

sequence, but | believe | received two tel ephone calls from
her. | did receive this letter, and then there were a
series of emails from her.
Q Ckay. Directing your attention to ODC s
Exhi bit 12.
CHAI RVAN TALEFF: The objection to Exhibit 12 is
overrul ed because M. Shapiro is testifying.

Go ahead and proceed with your questions.
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Q (By M. Mdog) Do you recognize this letter?

A This is an email fromDon Martin at Tina Mirin's

Q Are you on Exhibit 12, M. Shapiro?

A I'msorry. Looking at the wong item Pardon

Q Not at all.

A I'"'mlooking at a letter that was conposed by ne,
dat ed Decenber 9, 2013, and tries to respond to Ms. Morin's
previous letter.

Q GCkay. And you were disagreeing with what was in
Ms. Morin's letter?

A | disagreed and tried to lay out all ny
di sagreenents wth her.

Q Ckay. And directing your attention to ODC s
Exhi bit 17.

A Exhibit 17 is a letter conposed by nyself on
March 27, 2014, addressed to Tina Mrin, and, again,

i ndi cating ny disagreenents with her -- her comments.
MR MOOG  Ckay. Move for 17.
CHAl RMAN TALEFF: 17 is admtted.

Q (By M. Mog) And I'msorry, Steven, we have to
go back towards the beginning. Directing your attention to
ODC s Exhibit 3.

A Yes. | --
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Q Do you recognize that order?

A Yes, | do. It's an order filed in the district
court on May 17, 2013, caption: Oder regardi ng energency
hearing held on May 15, 2013. |It's an order issued by
Judge Krueger.

MR. MOOG.  Move for 3.

CHAI RVAN TALEFF: The obj ection was rel evance.
That is overruled. The order is admtted on the basis
sinply that the order was entered as part of the record.

MR. MOOG  Ckay.

Q (By M. Mwog) And that is the order that swaps
out the guardians; is that correct?

A Yes, it does. That's when Bob and Debbi e Bugni
becane the guardi ans rather than Tammy Teeter and Ron
Lowney, Jr.

Q And what are the Bugnis' relationship to Judy?

A  Bob Bugni is a brother of Judy Lowney, and Debbie
Bugni is the sister-in-law of Judy Lowney.

Q Oay. And the order speaks for itself, but can
you briefly explain to the conm ssion why that change
happened.

A The children, Tamry and Ron Jr., were expressing
sone concerns with the interference com ng from Ron, Sr.
So -- and they were feeling such stress in not being able

to deal with their own father that they were asking to be
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relieved of their duties. And the Bugnis stepped forward
and expressed that they were willing to hel p Judy.

Q Ckay. At the tinme this order was entered, where
was Judy living?

A Judy had been in at least -- at |least two
assisted living facilities in Butte. She was term nated
from both prograns because of m sconduct that was com ng
from Ron. And either he was being disruptive or he was
encouragi ng Judy to be disruptive. So | think at the tine
that this order was issued she had actually been ki cked out
of the two progranms and was at her hone with Ron, Sr. And
the i medi ate concern -- part of the i medi ate concern was
that if she was not in an assisted living facility for
30 days or longer, then she would have lost her eligibility
for Medi cai d.

Q Ckay. But correct nme if |I'mwong, but just
prior to this order being issued she had been living in
Hel ena at Renai ssance?

A Yes. And she had actually been asked to | eave
Renai ssance because Ron was interfering wth her care at --
at the programthere.

Q Ckay. So the point being is the adult children
had noved her to Hel ena?

A They had al ready noved her to Hel ena, and there

were problens again then with Ron interfering.
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Q ay. Subsequent to this order being issued,
were the Bugnis able to get Judy back to Renai ssance?

A Yes. The Bugnis got her placed in the
Renai ssance program again, and it was with the clear
under standing that Ron, Sr., would not be allowed to cone
to the Renai ssance.

Q He had been trespassed by Renai ssance?

A He had been trespassed, and | believe Adult
Protective Services had been involved. And part of the
features that was inportant to have her at Renai ssance was
it is alocked facility so that people cannot conme in and
out w thout asking perm ssion fromthe staff.

Q ay. GCkay. Steve, directing your attention to
ODC s proposed Exhibit 29.

A 29 is the report to the Court filed on
February 3, 2013, which was conposed by ne.

MR MOOG |I'd offer 29, M. Chairnman.
CHAI RVAN TALEFF: The objection is overrul ed.
It's adm tted.

Q (By M. Mog) Wat was the genesis for this
report?

A W were inform ng Judge Krueger of the occurrence
of visitations from Ron and the invol venent of Disability
Ri ghts Montana, as they had cone to the Renai ssance |iving

facility and were trying to investigate what supposedly was
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going on with Judy's condition at the request of Tina
Mori n.

Q Sois this the first reference in the record that
DRM had been investigating Judy's condition, neaning had
Ms. Morin identified this as an issue to the Court?

A No, this was not raised to the Court by
Ms. Morin. And | believe it was early in 2016 that it was
a surprise to ne, inthat |I received a call from Roberta
Zenker indicating that Disability R ghts Mntana was
i nvol ved, and to the best of ny recollection | had not been
informed by themthat they were checking into any concerns.

Q ay. To your know edge, did DRM reach out to
t he guardi ans?

A No, they had no information fromDRM and it was
just -- actually, it was froma -- fromthe Renai ssance
living facility that -- they were the first ones who
informed ne that Disability R ghts Montana was invol ved.

O herwise, | didn't know.

Q Oay. So Renaissance told you, and then Bobbie
Zenker called you?

A  And eventual ly Bobbie Zenker called and indicated
they were checking into her living situation, how she was
being cared for.

Q ay. Backing up to 2011 when the initi al

litigation started, was Ron considered to be a potenti al
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guardi an at that point?

A As -- in 2011, Ron was having his own health
probl ens and he was not being considered as a guardi an.
The petition was by the son and daughter, and | did not
hear at any point that Ron was objecting to the
guar di anshi p as proposed.

Q ay. So whether or not Judy was incapacitated
back in 2011 wasn't really at issue, was it?

A It was not an issue. It was well known that she

had M5 and denentia, and | did not hear an objection from
anyone that she was actually an incapacitated person.

| certainly understand that there's a process
laid out in the statutes for the district court to
determ ne that she is an incapacitated person and all of
the informati on nust be provided to the Court. But that's
the process | was going through, was to lay out all that
information for the Court.

Q Oay. And the Court did, in fact, determ ne that
Judy is incapacitated?

A Yes.

Q During the 2011 tine franme, during these initial
guar di anshi p proceedi ngs, had Ron been committed to Warm
Spri ngs?

A Ron was commtted for an evaluation period. |

believe it was 90 days. But he was discharged after -- |
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think it's standard procedure for nental health

comm tnents. He was comm tted by Judge Krueger of Silver
Bow County and went through the evaluation period and was
di schar ged.

Q GCkay. At sone point during the litigation was
Ron determ ned to be i ncapable of being the guardian of
Judy?

A He did not raise any objections or concerns about
his children, and then his brother and sister-in-law, being
the guardians until approximately in 2013, we had a hearing
in which he was represented by Bill Driscoll, and | believe
| understood the issues to be primarily about Ron being
able to visit his wiwfe at her place of residence. And |
think he -- he may have, to sone point, asked that he be
al lowed to be the guardian hinmself, but that was very
clearly rejected by Judge Krueger.

Q On conpetent grounds?

A Il"msorry. Could you rephrase --

Q For good -- for good reason?

A Judge Krueger laid out in his order all of the
good reasons, and the fact of the matter is Ron had not
cared for Judy in the past, and he had actually interfered
in her care at the living facilities in Butte and Hel ena.
And | think Tamy Teeter was at the hearing in 2013 and

expl ai ned what was going on, and certainly the Bugnis were
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there. And Judge Krueger nmade a very cl ear decision that
Ron coul d not be the guardian, and the pernanent guardi ans
woul d be Bob and Debbi e Bugni .

Q And those determ nations were upheld on appeal;
is that correct?

A They were appealed to the Montana Supreme Court.
The decision of the district court was affirned, and I
think to the point of both courts found that Ronald, Sr.,
hi s conduct in the proceedi ngs was frivol ous.

Q To the point where | believe you were awarded
attorney's fees agai nst Ron?

MR. SHERWOOD: (bj ection; |eading.
CHAl RMAN TALEFF: Sust ai ned.

Q (By M. Mog) Were you appointed attorney's fees
from Ron?

A | was awarded attorney fees by the district
court. Debbie Churchill, the attorney for Judy, was
awar ded attorney fees by the district court. And we've not
col l ected those.

Q And | believe those fees were appeal ed by
Ms. Morin; correct?

A Yes. And they were affirmed on appeal.

Q It seens unusual that there's an award of
attorney fees in guardianship cases. Can you explain why

t he Court inposed those?
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A It appears, fromthe decisions of the courts,
they sinply found that the conduct of Ronald, Sr., in
pursui ng these argunents w thout any factual basis and
really going on and on beyond the bounds of having, like, a

reason to appeal, both the district court and suprene court
determ ned that his conduct was frivol ous.

And, yes, it is unusual, and they -- | believe
t he suprene court disagreed with the district court in
the -- the |l egal reference of which the district court had
awar ded fees, but the suprene court said, neverthel ess,
here's the reason, and in this case where the appeal is
frivolous, we certainly affirmthe awarded fees.

Q Oay. You nentioned Ms. Churchill. Did she work
on the appeal wth you?

A Yes. W worked on one brief together.

Q GCkay. So | take it then Ms. Churchill joined
your position with respect to the district court
litigation?

A Yes.

Q Drecting your attention to Exhibit 84, Steven.

A Yes. I'mat Exhibit 84, which is the brief of
the appellant, that being Ronal d Lowney, Sr.

Q And who filed this on behalf of Ron?

A That was filed by Tina Morin.

Q Oay. And if you'll flip towards the back,
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Page 30 of 30.

A Yes.

Q Is Ms. Churchill listed here as attorney for
Judy?

A  Yes. This -- Page 30 is the certificate of

service on the brief that indicates that Debbie Churchil
is the GAL and attorney for Judy.

Q And this is electronically signed by Tina Mrin;
is that correct?

A Yes.

Q Directing your attention to Exhibit 85.

A This is the reply brief of appellant Ronald
Lowney, Sr.

Q And simlarly, if we flip towards the back --

CHAl RVAN TALEFF: Wait. Go ahead. Excuse ne.

Q (By M. Mdog) Exhibit 85, Page 15 of 16.

A Yes, the certificate of service.

Q And, again, Debbie Churchill is listed as
attorney for Judy A Lowney?

A She is listed as GAL and attorney for Judy.

Q And thisis -- 1 don't knowif Ms. Mrin signed
this one. It's a filed copy, but this was fil ed by
Ms. Morin; correct?

A  Yes. This is the sane brief which | received a

copy of, and it also indicates on the front cover page

124

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

125
Debbi e Churchill as attorney for Judy.
Q ay. Fromyour interactions with Ms. Morin --
phone calls, emails, briefing -- is there any doubt in your

m nd that she knew that Debbie Churchill was the |awer for
Judy?

A Not in nmy mind. | don't have any question. |
can't -- and from ny understandi ng of correspondence and
briefs, Tina Mdrin was addressing correspondence to Debbie
Churchill as attorney for Judy.

Q Directing your attention to Exhibit 81 in front
of you. This is a cover letter from Tina addressed to
Ms. McCann, but | direct your attention to Page 2 of 3 of
that exhibit.

Take a mnute and read that, please.

A Okay. |'ve read Page 2 of 3.

Q Fromyour know edge of the guardianship
proceedi ngs, is there sone inaccuracies in this letter, or

sworn statenent?

A Well, | have been involved in this guardi anship
since 2011. | believe that I'"'maware of all of the details
of the case. |I'min frequent contact with the Bugnis. And

there are, in fact, many inaccuracies in this docunent.
Q Let ne ask you this: Did Bob and Debbie rip
apart Judy's marri age?

A W did, in fact, go through standard procedure in
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a guardi anship proceeding in the district court, initiated
by their children and | ater taken up by the Bugnis, as |'ve
descri bed.

Q Right.

A The actual decision was made by Judge Krueger
after he was presented with all of the infornmation,
i ncluding reports of the attorney for Judy, the visitor, a
psychol ogi st, and a physician. W had nunerous hearings --
and | believe the record indicates six hearings or nore,
whi ch is very unusual for a guardianship, but | think at
| east indicates Judge Krueger's diligence in being sure
t hat he was aware of everything going on.

In this letter it indicates that Bob and Debbie

Bugni are notivated by greed to take her Social Security,
her inheritance, and so forth. In fact, Judy has been
recei ving Medicaid. Her Medicaid goes to the Renai ssance
assisted living facility to pay for her care. And |
presume she would not be receiving Medicaid for those
services if the Medicaid programat the State Departnment of
Heal th had not taken her application and determ ned t hat
she had no ot her assets.

Q Let ne ask you this, Steven: Did her half of the
marital estate have to be spent down back in 2011 to
qualify for Medicai d?

A Apparently -- her half would have been spent
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down, but apparently they arranged -- | don't know if she
was i nvolved or her husband -- but even the famly hone in
Butte was transferred to their children, which | think, in
fol klore, is how you becone eligible for Medicaid. But as
far as I knew, Ron was going to stay at hone, so it was not
necessary to transfer their honme, even, to their children.

But sonehow they had -- Judy's share of whatever
she had had been spent down, so she becane eligible for
Medi caid and that's what paid for her care.

Q And long story short, is there any noney to steal
even if the Bugnis had wanted to?

A There is nothing.

Q As a matter of fact, there is shortfall every
month, isn't there?

A There is a shortfall, and even the support which
Judge Krueger ordered Ronald Lowney, Sr., to pay, he's
never pai d.

Q ay.

A So, yes, it's Bob and Debbi e Bugni who have been
maki ng up what ever odds and ends that Judy needs.

Q \Watever Medicaid and Social Security doesn't
cover?

A \Vhatever they don't cover, the Bugnis have been
taki ng care of.

Q Oay. And do the Bugnis have any claimon Judy's
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i nheritance or M. Lowney's retirenent?

A | don't know what inheritance there may be. 1|'ve
not seen or heard of an inheritance. There may be
sonething fromher parents fromlong ago -- and | don't
take it they were wealthy people, and if there was
anything, it's long since been gone. But -- so all of the
Medicaid is spent for Judy's care. There's no way for
anybody to attach Ron's retirenment. | presune that that's
what he's living on. And he hasn't paid his bills for
attorney fees as ordered by Judge Krueger.

CHAl RMAN TALEFF: I'msorry, M. Shapiro. W're

going way far afield here.
THE WTNESS: |'m sorry.

Q (By M. Mog) Next paragraph down M. Lowney
reports to -- a conplaint about the visitation issue.

It's true, isn't it, that Judge Krueger limted
Ron's visitation to once nonthly, if practical; right?

A Yes. And it was ny understanding, clearly, from
Judge Krueger, that he was Iimting Ronald, Sr.'s access to
Judy.

Q Ckay. Have you received any reports from
Renai ssance that Judy has not been taken care of,
specifically around July 2017? Third paragraph down.

A |'ve been to the Renai ssance facility nyself. It

is a very clean, very nice facility on the south end of
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Hel ena. And, no, |1've not heard of any problenms with
Judy's care.
Q Ckay. Fourth paragraph, is Judy inprisoned at
t he Renai ssance?
A  No. [It's a hone-like atnosphere, and, yes, there

is a lock on the front door, which is designed mainly for
keepi ng out persons who are not authorized to be there.
Q ay.
A But she -- she is in there. There's plenty of
roomto nove about. She does have outings.
Q GCkay. |Is it an accurate assessnent that
Renai ssance i s an assi sted death hone?
A | certainly would not characterize it as such
Q Oay. And this sworn statenent is attached to a
letter from Tina Morin.
Was it clear to you fromdealing with Ms. Mrin
in this case that she was just parroting her client's
st at enent s?
MR. SHERWOOD: Leadi ng.
CHAI RVAN TALEFF: I'msorry. | did not hear.
MR. SHERWOCOD: Leadi ng.
CHAI RVAN TALEFF: Sust ai ned.
Q (By M. Mwog) Do you have an opini on about
whet her or not Ms. Morin is just parroting M. Lowney's

st at enent s?
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A It appears to nme that she is, but obviously I
haven't been part of those conversations.

Q \well, and that's why your opinion is rel evant.

A My opinion is relevant in that Ron Lowney, Sr.,
has been very agitated and denmandi ng, and these are the
sane kind of communi qués that |'ve received fromM. Mrin
demandi ng nore visits and demandi ng that she cone hone.
And Judge Krueger specifically ordered that there shall not
be unsupervised visits. And we keep getting demands
repeatedly that she be dropped off or -- at his honme -- or
he be able to pick her up and take her to Butte. And that
I's not happening. The guardians are not allow ng that.

Q Oay. And the guardians are -- basically they've
stepped into a parental role over Judy; is that correct?

A Yes, that is the role of guardians.

Q And Ms. Lowney has the rights and duties as a
m nor ?

MR. SHERWOOD: (bj ection; |eading.
CHAl RMAN TALEFF: Sust ai ned.

Q (By M. Mog) Wat is the | egal status of
Ms. Lowney?

A M. Lowney is essentially as -- she's essentially
in achild-like position. She's subject to the direction
and control of the guardians. And |I think in sone of

M. Lowney's objections, such as the guardians interfering
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wth their marriage, | amaware that the suprene court has
specifically indicated that guardians nay not interfere
with a marriage, and they have not done so.

Q They can't file for divorce?

A No, they cannot file for divorce, but that's the
restriction. Nevertheless, Judy is subject to the
direction and control of the guardi ans, and subject to the
excl usion of all other persons who m ght assert that they
want to indicate control over Judy.

Q Steven, during the pendency of the appeal and
thereafter, did Ms. Morin relay concerns to you other than
the visitation issue?

A | received nmany conmuni cations from Ms. Morin
over the course of -- well, since 2013, | think is when she
t ook over the appeal.

Q \VWhat's been the general tone of those witten
communi cati ons?

MR. SHERWOOD: (bj ection; rel evance.

CHAl RVAN TALEFF: | didn't understand the
question or hear the question.

MR. MOOG  What was the general tone of those
communi cati ons?

CHAI RVAN TALEFF: And your objection was what?

MR. SHERWOCD: Rel evance.

CHAI RVAN TALEFF: The question is certainly
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vague, and I'm-- I'"'mhaving a difficult time understanding
the relevance to the four issues that |'ve identified
repeatedly for the parties.

But if you can characterize the tone and do it
sonmewhat succinctly, it would be appreciated.

THE WTNESS: |'Il be brief.

Rude, obnoxi ous, argunentati ve.

| tried to respond to these, as indicated in
those earlier letters which you -- which you showed us, and

her communi cati ons started com ng through email. | -- |
don't care for emuil as a neans for people to tal k things
over.

CHAI RVAN TALEFF: M. Shapiro, the question --
I'"msorry to interrupt you, but -- was what was the tone.
And whether Ms. Morin is rude or discourteous is not one of
the issues before the commission. So |I'mgoing to politely
sustain the objection and ask you to nove on, M. Mbog.

MR MOOG | wll do so.

Q (By M. Mog) So these other issues that |I've
tal ked to you about that -- were happeni ng hand i n hand
with the visitation dispute; correct? Like the noney
conpl ai nts? W' ve already touched on that?

A Yes.

Q Was there any nerit to Ms. Morin's conplaints

about the noney issue?
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A No.

Q \What about the conmmuni on issue that's been
addr essed?

A  She has received conmuni on at the Renai ssance
facility. | amnot sure if it's by a priest or a
| ayperson, but |'m advised that she has recei ved comruni on.

Q Oay. And can you briefly address this voting
I ssue? What happened in Novenber of 20167?

A She did -- with the assistance of the guardi ans,
she registered to vote in Lewis and C ark County.

Apparently Ron, Sr., had a concern about her

registration in Silver Bow County, but sonehow the
i nformati on was conveyed that she was later registered in
Lew s and Cl ark County.

Q And voted here?

A And she voted in Lewis and Cl ark County.

Q Are you aware that DRM assisted her in voting
absentee in Butte?

A | don't recall that |I'maware of that.

Q M. Shapiro, were you aware back in Cctober 2016

that Genet McCann was visiting Judy at the Renai ssance

center?
A | was not initially aware of those contacts.
Q Including the | ater Novenber neeting then?
A | did not become aware of themuntil after they
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happened.
Q And how did you becone aware of thenf
A | think there was a filing by Genet McCann in the

di strict court seeking to interfere in the guardi anship.

Q Prior to that tine, had you heard from
Ms. McCann?

A No.

Q How about from Ms. Morin about that issue, that
petition?

A No, that was not -- that was not conmmunication
made to ne.

Q Oay. And to your know edge did the guardi ans
know about Ms. McCann visiting Judy at Renai ssance?

A No, they were not aware. And they expressed
their surprise to ne when they found out.

Q D d you have to respond to McCann's sixth wit of
mandat e?

A Yes.

Q Was that a frivol ous notion?

A In nmy opinion, yes. And she ultimately w t hdrew

Q Ckay. Approximately how nany hours did you spend
on responding to that petition?
MR. SHERWOOD: (bj ection; relevance.
MR. MOOG  CGoes to prejudice.
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CHAl RMAN TALEFF: 1'Il1l allowit.
THE W TNESS: Probably up to 10 hours.
Q (By M. Mog) Okay. And was that paid tinme to
you?
A No. | have been representing the Bugnis pro bono
since 2013.

Q ay. Do you know whether or not Ms. Morin
continues to attenpt to contact Judy through a third party?

A Even as late as about four to six weeks ago,
Genet McCann appeared at the Renaissance facility and used
sone kind of m srepresentation to the staff in order to
take Judy out of the building in a wheelchair. And our
understanding was it was -- well, she took Judy out, and
sonmeone observed her signing sone piece of paper outside
t he buil di ng.

It was not Tina Morin present, but it was Genet

McCann present. The staff called the police. And as |
understand it, the City of Helena has filed charges agai nst
Genet McCann.

Q And that happened after Ms. McCann was di sbarred?

A Yes. That happened in about Septenber, but
certainly she was al ready disbarred by this body. And the
suprene court.

Q Have you received any reports that Ron has

attenpted to contact Judy surreptitiously with | egal
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advi ce?

MR. SHERWOOD: (bj ection; conpetence, relevance.

CHAl RVAN TALEFF: 1'd like to hear sone
foundation. And if it can't be tied to Ms. Mixrin, what's
the rel evance?

MR MOOG Ckay. I'll nove on.

CHAI RVAN TALEFF: You can explore it. | just
want sone foundati on.

MR MOOG I'Il ask Ms. Mbrin.

Q (By M. Mwog) M. -- Steven, from your experience
i n the guardi anship proceedings after Ms. Mrin came on
board, does it seemto you that she's able to appreciate
the realities of the situation?

MR. SHERWOOD: (bj ection; rel evance.

CHAI RVAN TALEFF:  Sust ai ned.

Q (By M. Muog) Does it seemto you that Ms. Morin
retained objectivity during this litigation?

MR. SHERWOOD: (bj ection; rel evance.

CHAI RVAN TALEFF: 1'1l allow that question. It
hits pretty close to opinion evidence rather than sone
actual, factual evidence. So you nay answer the questi on.

THE W TNESS: Could you repeat, please?

Q (By M. Mwog) During this litigation, did it seem
to you that Ms. Morin maintained objectivity?

A It did not seemlike it to ne, no.
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Q Do you have any concerns for M. Lowney?
MR. SHERWOOD: (bj ection; rel evance.
CHAl RMAN TALEFF: Sustai ned, unless -- unless you
can tie it in to Ms. Morin.
Q (By M. Mog) Steven, did Ron submt an ethical

gri evance concerning you to ny office, to your know edge?

A Yes.

Q I'd direct your attention to Exhibit 82.

A 1I'mlooking at Exhibit 82.

Q Have you seen this docunment before?

A Yes.

Q Is it M. Lowney's grievance agai nst you?

A It appears to be.

Q Does this have any nerit what soever?

A No, it does not, in ny opinion.

Q Do you suspect M. Lowney had help drafting this?

>

That woul d be ny expectation, as | don't believe
that M. Lowney hinself would have been able to conpose
this kind of discussion, and including with reference to
the --

MR. SHERWOCOD: (bj ection; non-responsive.

MR. MOOG  There's an objection --

CHAl RMAN TALEFF: Oh. I'msorry. | didn't hear
an obj ection.

MR. SHERWOOD: | apol ogize. | objected as
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unresponsi ve to the question.
CHAI RVAN TALEFF: That objection is overrul ed.

Q (By M. Mwog) M. -- Steven, would it surprise
you to learn that | was accused of being your agent on
Fri day?

A Yes, | was surprised.

Q Have you ever requested that ODC take any action
inthis matter?

A No, | have not.

Q Have you ever directed ny actions?

A | have not.

Q Can you tell the conmm ssion how you becane
involved in this prosecution?

A | was representing the Bugnis, Deb and Bob,
for -- well, since 2013, and | was conveying to themthe
comruni cations that | was receiving fromTina Mrin. And
they indicated that they were concerned that | was havi ng
to deal with all of this pro bono when it really was not
acconpl i shing anything with -- the nain thing that was
supposed to be acconplished in the guardi anshi p was taking
care of Judy. And all of the communi qués that we received
fromTina Morin did not help with that.

So it was, in fact, Debbie Bugni who filed the

conplaint with ODC and inforned ne sonetinme after that she

had done so. But | certainly, nyself, did not initiate
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this conpl ai nt.
Q And how did you and | becone connected?
A | have been a witness and have been available to

you as needed, and | have done ny best to not be involved
with you at all unless you ask nme for sonmething -- like for
information, for factual matters, and for, |ike, ny
interpretation of the guardi anship chapter.
But other than that, |'ve been quiet unless you
ask nme for sonething.
Q And you did not assist the Bugnis in |odging
their grievance?
A No, they conposed that thensel ves.
Q Have you had occasion to review Ms. Mrin's
responses to their grievance?
A Yes.
Q And that's Exhibits 36 and 78.
Briefly, do you have any coment on the factual

accuracy of her responses?

A | don't know to what extent you want nme to go
t hrough all of this, but I -- to ne, suffice it to say, and
for the sake of the tine of the comm ssion, | think

di sagree with everyt hi ng.
This started out with a standard guardi anshi p and
there were reasons for everything that was done that

foll owed standard procedure. And | think that ny
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responsibility to the Court is to present a natter that I
have already screened. And | do not want to get into a
contested guardi anship. |[|'ve heard reference at various
times in preparation to, like, why didn't we have a jury
trial? Well, we didn't have a jury trial, | guess, because
| didn't want to get into that. | would not have presented
a case to the district court in which | thought there was
any question that Judy Lowney needed a guardi an.
And certainly |I needed to follow the procedures
to show Judge Krueger that everything was lined up and this
was a proper situation in which a guardi an should be
appoi nted. But | did not ever think about getting into a
situation in which it would be a contested guardi anshi p.
And - -

Q \Wen did it becone contested?

A Wel |, throughout 2012 and ' 13, Ron Lowney, Sr.,
was agitating at various tines for nore visitation. And
when he couldn't get what he wanted -- to see his wfe as
often as he wanted and take her hone and everything he
wanted to do -- then I think by the big hearing in 2013, he
was aski ng that he be made the guardi an.

| don't know that that was even necessary --

CHAl RVAN TALEFF: But that's the -- that's the
date. 2013. The question was when.

THE W TNESS: When? Probably in 2013 was when it
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got -- started getting out of hand. And certainly by 2014,
in the appeal, it was getting out of hand.

Q (By M. Mwog) Okay. In your approximtely five
years of experience dealing with Ms. Mrin, do you believe
she is a good exanple of a Mntana | awer?

MR. SHERWOOD: (bj ection; relevance.
CHAl RMAN TALEFF: Sust ai ned.

MR. MOOG  Thank you. That's all | have, M.
Chair.

CHAl RVAN TALEFF: We're going to take a 10-m nute
break. In fact, let's take a little bit |onger. Be back

in your seats at 10 mnutes to 3: 00, please.

We'll be in recess.

(Proceedings in recess from2:31 p.m until
2:50 p.m)

CHAl RVAN TALEFF: Let's resune. W're back in
session at 2:50.

M. Shapiro is still on the stand.

M. Mog, I"'msorry, | don't recall whether
you' ve concl uded your exam or not.

MR. MOOG | have.

CHAl RMAN TALEFF: Okay.

M. Sherwood, it's your cross-exam

MR. SHERWOOD: Thank you, M. Chairman.
1111
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CROSS- EXAM NATI ON
BY MR SHERWOCD:

Q So, M. Shapiro, we've net; right?

A Yes.

Q And | interviewed you at your office; is that
correct?

A Yes.

Q And ny investigator recorded that interview
and -- do you recall that?

A Yes.

Q And then | would have sent you a copy of a sound
recording of that interview, together with a transcript of
the interview.

Did you receive those?

A Yes.

Q And at one point did |l wite and ask you if you
had reviewed the transcript and had any corrections; is
that correct?

A Yes.

Q And did you have any corrections?

A | did not note any specific corrections for you,
but | indicated that certainly | may respond or interpret,
dependi ng on your questi ons.

Q Wll, did you find any inaccuracies?

A No specific inaccuracies.

142
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Q So, M. Shapiro, you said, |I think repeatedly
now, that this was done -- this -- this guardi anship
proceedi ng was done in a standard fashion.

Did you say that?

A Yes.

Q And what is a standard fashion?

A Standard fashion, in ny mnd, is to prepare a
petition to have appoi nted the necessary parties to exam ne
and report upon the alleged incapacitated person and
eventually to obtain orders fromthe district court.

Q Ckay. And anong those orders, do -- is it
standard fashion to ask for the appoi ntnent of an attorney?

A Yes.

Q And is it standard fashion to ask for the
appoi nt nent of private counsel ?

CHAl RVAN TALEFF: I'msorry, M. Sherwood. [|'m

having a hard tinme hearing you.

MR. SHERWOOD: You know, | apologize. [I'll be
| ouder .

CHAI RVAN TALEFF: That woul d be good.

MR. SHERWOOD: How s that?

CHAl RMAN TALEFF: The courtroomis not set up for
a mc at that position, and it's nmakes it difficult. It's
really unfair, but if you wouldn't m nd speaking up, I'm

absol utely sure the comm ssion and the court reporter woul d
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appreciate it.
MR, SHERWOCD: Yes, M. Chairman.

Q (By M. Sherwood) So you -- is it standard
practice to ask for the appointnent of a private attorney
to represent the person who is the subject of the
guar di anshi p?

A The statute provides for various options for
appoi ntnent of attorney to represent the all eged
i ncapacitated person. In ny practice, it is customary for
the -- the attorney preparing the guardi anship to nom nate
a licensed attorney to the district court, and then the
district court nmkes the decision whether to appoint that
attorney.

Q So you indicated you' ve been doing this for a
long tinme, and you used this formthat you got out of a
form book for the order for Judge Krueger to sign; right?

A That was the -- the origin of the formfor
appoi ntnent of an attorney for the all eged incapacitated
person appears to have originated in a state bar form book.
And |'ve used it several tines.

Q GCkay. And do you have any know edge of any
change in the law regarding the |language in that formin
20067

MR. MOOG  (Objection; relevance.
CHAI RVAN TALEFF: Overruled. If he knows.
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THE WTNESS: |'m not aware specifically of what
changes you're referring to.

MR. SHERWOOD: May | have just a mnute?

CHAl RMAN TALEFF:  Yes.

Q (By M. Sherwood) Could you, sir, please take
| ook at Exhibit 2.

A ' mlooking at Exhibit 2, which is the order
appoi nti ng an attorney.

Q And this is the order we're tal king about that
you believe had origins in sonme form book?

A Yes.

Q Oay. And we see that it says that Debbie
Churchill, attorney at law, with her address, is hereby
appoi nted to represent Judith Ann Lowney in the proceedi ngs
before the Court and shall have the powers and duties of a
guardian ad litem

A Yes, that is what it says.

Q Oay. And are you aware of any change in the | aw
in 2006 which struck fromthe | aw the | anguage at the end
of that -- "in the proceedi ngs before the Court and shall
have the powers and duties of a guardian ad litent?

A | amnot aware of the -- aware of any changes in
the | aw which you refer to, and -- unless you would provide
me wth the verbiage of the law so | could review and

conpar e.
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Q WwWll, I --if | could show you the senate bill,
but you wouldn't recognize it. You' ve never seen it
before; right?

A Senate bill?

Q Yes.
A Probably not, but | may have. | don't know.
Q So it appears -- well, let's go back a m nute.
So Debbie Churchill. How do you know Debbi e
Churchill?

A She's a colleague attorney in the Hel ena
communi ty.

Q And have you ever asked a court to appoint her in
a guardi anshi p case before?

A | believe we have participated in nore than one
guardi anship, but I -- 1 do not recall before or after this
one.

Q And has she ever been involved in a guardianship
i n which she asked the Court to appoint you?

A Yes.

Q How many tines?

MR. MOOG  (bjection; rel evance.
CHAI RVAN TALEFF: Overrul ed.
THE W TNESS: Probably at |east tw ce.
Q (By M. Sherwood) Ckay. And when that occurred,

did you send a bill for your services to sonebody?
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MR. MOOG  (Objection; relevance.

CHAI RVAN TALEFF: |I'm not sure where it's going,
and it's -- | don't know that the question -- I'msorry. |
don't want to inject nyself in the counsel, but | don't
know i n what capacity he was appoi nted counsel, so..

MR, SHERWOOD: Well, were -- let ne ask.

Q (By M. Sherwood) Were you appointed using a form

simlar -- based on a notion that was simlar to this forn?

A | do not have specific recollection about the
formupon which | may have been appointed. | just don't
remenber.

Q ay. Well, when you were appointed, did you

receive incone as a result of serving in that capacity?

A In the capacity of attorney for the incapacitated
person?

Q Yes.

A Yes, | expect | received sonme incone.

Q So what do you think the role of a guardi an ad
litemis?
MR. MOOG  (Objection, relevance, calls for a
| egal concl usi on.
CHAl RVAN TALEFF: As phrased, | will sustain
t hat .
Q (By M. Sherwood) Well, you represent currently
t he guardi ans, Robert and Debbie Bugni. Wat's your

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

148
obligation in representing thenf

A | give them | egal advice and representation in
the context of this guardianship.

Q GCkay. And would you agree that Rule 1.2 woul d
require you to do what they asked you to do within the
bounds of ethical considerations?

MR. MOOG  Objection; relevance, outside the
scope.
CHAI RVAN TALEFF:  Sust ai ned.

Q (By M. Sherwood) Well, back to Exhibit 2. This
order says that -- purports to say that M. Churchill, or
the motion -- well, this is your order here, | guess -- is

to serve as attorney for Ms. Lowney; right?

A It indicates that the Court is appointing Debbie
Churchill to be -- to represent Judith Lowney in the
proceedi ngs before the Court and shall have the powers and
the duties of a guardian ad litem

Q | know it says that. But does that nean she's
supposed to play the role of attorney and guardi an ad
liten

A | take it as this order neans exactly what it
says. I'mnot famliar with what -- the statute may have
been anended in 2006, but | think we also took a |ook at a
civil rule that indicated that the district court, at any

time, may appoint a guardian ad litemto represent an
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i ndi vi dual .
| take it as this formindicates that the Court
i s appointing Debbie Churchill as attorney for Judith
Lowney with the powers and duties of a guardian ad litem
And may | expound on that?
Q Go ahead.
A Ckay. And | take it, in sone situations, the
al l eged i ncapacitated person may be unable to express their
w shes and how to proceed, and this particular attorney,
who is appointed to represent that alleged incapacitated
person, is given the authority by the Court to make
deci sions on her behalf. And this attorney is not being
pl aced in a permanent role of guardian, by any neans, but
it's a tenporary order of the Court that this person shal
be the attorney with the powers of a guardian ad litem
And | presune that at the tinme that they exercise
t hose powers, that they will be so advising the Court of
the person's particular problens so that they are not able
to express their w shes.
Q Wll, we've seen this, today, footage of
Ms. Lowney saying, | want to go home; of Ms. Lowney sayi ng,
| want to spend tine with nmy famly and ny husband.
You' re aware that she nade those representations;
ri ght?

A "' m awar e. And | understand fromall that we've
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been t hrough that Judy Lowney is an incapacitated person
who suffers fromdenentia and nultiple sclerosis. And,
yes, she expresses that she would certainly like to go
home, but she is not able to go hone and receive the care
t hat she needs.

Q So standard procedure, in your mnd, is that her
W shes are not -- no one advocates for them

Is that what you're saying? Because she is
purportedly inpaired?

A Not at all. | think that the attorney for the
al | eged i ncapacitated person should duly report to the
Court what information that they are able to obtain from
t hat person, and indicate what their w shes are and what
t he concerns of the attorney are.

Q And the attorney then says this is what shoul d
happen because it's in nmy client's best interest. |Is that
what you're saying?

A The attorney, along with the visitor and the
physi cian and the psychol ogist, are going to report to the
Court, and, as in this case, it ultinmately had to be the
di strict judge who would put all the information together
and make a deci sion about what woul d happen with Judith
Lowney.

Q Sois it this person's -- sonebody appointed

under this order, it's their job to report to the Court
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that this is in the best interest, and then the Court

makes -- of Ms. Lowney -- and then the Court nakes the
decision. |Is that it?
A | do not ever expect that the district judge is

going to buy what anybody presents to them w t hout the
judge's own anal ysis of what the circunstances are. That

i ncludes the informati on provided by this attorney for the
I ncapaci tated person, along with the information fromthe
visitor, the psychol ogi st, and the physician. It all has
to cone together.

Q So who filed a notion on Judy's behal f that would
allow her to attend the hearing in which a ruling was nmade
that she would be placed in an assisted living facility
with a | ocked door? Who filed a notion that said she woul d
be even attending that hearing or having anything to say?
Who filed a notion on her behalf to say she wants to go
home? Did anybody do that?

A ' mnot aware that anyone did.

Q Rght. So this Ms. Churchill, are you saying
that she didn't have a duty to do that?

MR. MOOG  (bjection; calls for a |egal
concl usi on.

CHAl RVAN TALEFF: Overruled. | think the door's
been opened, and | think -- | keep saying Ms. Churchill's

role is a pivotal issue here, so we need to get to that.
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So pl ease answer if you can
THE W TNESS: Can you present the question to ne,
pl ease?

Q (By M. Sherwood) What was Ms. Churchill supposed

to do, based on this order, if Judy Lowney says, | want to
go hone; | want to see ny husband and | want to live with
my famly.

What was she supposed to do based on this order?
A She was to report to the Court all of the
informati on that she was able to gather regarding the facts
and circunstances of Judith Lowney, and that included the
attorney would al so be aware of the informati on fromthe
psychol ogi st and the physician and the visitor, of what the
person's circunstances are.
Q So could we go to Exhibit 4, please.
And when we | ook at 4, we see we have a report of
guardian ad litem Do you see that?
A Yes.
Q And that is filed with a heading of Ms. Churchil
and her office; right?
A Yes.
Q Ckay. And would you agree that she does what --
exactly what you said; she says she reviewed vari ous
reports -- that's at the second paragraph -- and she

reports about taking to people, et cetera. Mt with the
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guar di ans - -

MR MOOG M. Chair, this has not been admtted
yet.

CHAl RMAN TALEFF: | was just going to say, are
you w t hdrawi ng your objection? You're asking the w tness
about an exhibit that you didn't identify you objected to.

MR. SHERWOOD: |'m w thdrawi ng ny obj ecti on.

CHAI RVAN TALEFF: |Is ODC still offering
Exhi bit 47

MR MOOG | am

CHAl RVAN TALEFF: All right. Then Exhibit 4 is
adm tted.

MR. SHERWOOD: Thank you, M. Chairman.

CHAI RVAN TALEFF: |1'm going to adnoni sh counsel
t hough, as I've said in ny prehearing rulings, this
proceeding is not going to be an indictnent of Debbie
Churchill, about whether she did or didn't do her job.

To the extent that you're going to tal k about
roles that she nmay have had as an attorney and as a
guardian ad litem that's fair ganme. But beyond that, I'm
expecting counsel to adhere to ny rulings.

MR. MOOG And on that note, Ms. Churchill is out
in the hallway and can testify.

Q (By M. Sherwood) So if we could go to Page 5 of

that report, sir, and in the | ast major paragraph it says:
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Based upon the foregoing reports, discussions,
attached exhi bits, and ny personal observations, it is ny
opinion that Judy is in need of a permanent guardi an and
conservator to protect her well-being.

It is ny opinion that it is in Judy's best
interests that Bob and Debbi e Bugni be appoi nted as Judy's
per manent co-guardians. Furthernore, it is ny opinion that
Judy remai n at Renai ssance as | ong as possible and that
continued limted contact between Ron and Judy is not only
appropri ate but necessary for the court-appointed
co-guardi ans and the co-conservators to performtheir
duti es and protect Judy's pl acenent.

She submtted this just prior to the hearing in
which there was a determ nation that the Bugnis would be
t he guardi ans, didn't she?

A Yes.

Q And would you agree with ne that what this report
says is that she's nmaking a recommendation to the Court
based upon the best interests of Judy Lowney?

A  That would be ny understandi ng of the general
pur pose of the report.

Q kay. And at the hearing -- first of all,

Ms. Lowney didn't appear; right?

A No.

Q Oay. And were you aware -- | think in this
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report it actually says that Judy wanted to go, but she
didn't think it was in Judy's best interest to go to the
heari ng.

A \VWere are you referring?
Q Let ne nmke sure.
| apologize. |I'musing a different...
I'"ll withdraw the question for now. |'I|l search
this on nmy conmputer while |I'm asking you additional
guesti ons.
So you tal ked about how fees were paid -- or, not

paid, but billed in this case; right? You billed the
guar di ans noney for your work; is that correct?

A No, | did not bill the Bugnis anything.

Q ©Ddyou conpile a bill based on your tine?

A M bill was just piling up in nmy conputer, and
Judge Krueger had issued orders for paynent of bills, and
they were not paid.

Q So at one point is it true that both you and

Ms. Churchill noved to withdraw fromthe case?

A | don't recall at what point Ms. Churchill noved
to withdraw. | noved to withdraw in January of 2012 when |
was very ill. The Court denied ny notion, and | carried
on.

Q And when the Court denied your notion, did you

have a di scussion with Judge Krueger involving any

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

156

assurances that you would be paid if you stayed on?

A The reason that | noved to w thdraw had
absol utely nothing to do with paynent. The reason | noved
to withdraw is that | was very ill in January of 2012.

Judge Krueger denied ny notion.

Q Wll, he denied it in -- if | recall correctly --
i n August of -- eight nonths later; is that correct?

A It may be that's when he got to it, and |
certainly did not push Judge Krueger to do anything with
hi s paperwor k.

Q And how much was your bill? Round nunbers.

A As of 20 -- it was either 2014 -- it was after
the appeal that -- that ny bill was up to $26, 000, and |
wote it all off.

Q GCkay. And how much was Ms. Churchill's bill?

Vell, | get to cross. It was over $22,000; right?
A | -- she -- are you referring to an order or are
you referring to a bill? | don't know about her bill. |

know about an order of the Court.

Q Wll, you both sought approval of attorneys fees
fromthe Court. The sane order canme out. Judge approved
about 10,000 for you and about 22,000 for M. Churchill;
ri ght?

A Ckay. And those were orders that were directed

at Ronald Lowney, Sr., expecting that he would pay, and he
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did not do so.

Q ay.

A  And | did not pursue the matter.

Q Are -- were you aware that in 2006 and '07 the
publ i ¢ defender system canme into Mntana?

A | am aware of the existence of the public
def ender system

Q Oay. And are you aware that the public defender
system when it canme in, there was a system set up for
these sorts of situations where an adult is the subject of
a guardi anshi p proceedi ng and t he appoi ntment of an
attorney?

MR. MOOG  (Objection; relevance.

CHAI RMAN TALEFF: Sustained. This is getting
beyond perilously close to violating ny ruling that we're
not going to tal k about whet her sonebody el se shoul d have
done the job differently or Debbie Churchill didn't do the
j ob appropriately or M. Shapiro.

The question here it what was Ms. Churchill's
role, and we need to stick with that, Counsel

Q (By M. Sherwood) So Ms. Churchill's role, as she
percei ved in these proceedi ngs, was to act as a guardi an ad
l[item isn't that true?

A Her role, as indicated by order of the Court, was

to be attorney for Judith Lowney with the powers and duties
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of a guardian ad litem
And | do not see a conflict in that sentence.
Q So you perceive that one person can wear two
hats; be an attorney for -- for Ms. Lowney and be her
guardian ad litemat the sanme tine?
A Yes. One person who nust be a licensed
attorney -- licensed by the suprene court of the State of
Mont ana -- who al so has the powers and duties of a guardian
ad litem
And may | expand on what | nean by that?
Q | was trying to get you to do it earlier. Wat
does a guardian ad |litem do?
A | think | already had said it. |In the situation

where an al |l eged i ncapacitated person may be unable to nake
deci sions on their own, then the attorney has, essentially,
expanded duties to nmake sone deci sions for them

Q Can you cite nme a rule that says that? An
et hical rule?

A An ethical rule? | don't know | would have to
do sone studyi ng.

Q Ckay. Well, is what you're telling ne just your
opi ni on, not based on any authority you've ever read?

A You know, | think we | ooked at the civil rule
that indicates the court may appoint a guardian ad |item at

any tinme for any case. And the question then becones, can
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it be one and the sanme person? | think, yes, it can be one
and the sane person.

Q And do you have any -- did you have any | ega
authority for that position when you drafted this order?

MR. MOOG  (bjection; relevance.

CHAI RVAN TALEFF: Rel evance objection is
overrul ed.

THE WTNESS: At that tinme in which | prepared
that order | was using a standard form provi ded by the
state bar of Montana. And | continued to use that formfor
many years thereafter

Q (By M. Sherwood) Even after '06?

A Even after '06. And you're referencing -- |
think you were getting off onto the tangent of shouldn't it
be ODC -- or rather the PD system representing these
persons. | interpret those statutes to be protections for
the public defenders system And the statute indicates
that the public defenders system may represent all eged
I ncapaci tated persons in guardi anship proceedi ngs, but it
Is not a mandatory statute indicating that it is only and
solely the public defender office that may represent such
persons. And that | eaves open the --

CHAl RVAN TALEFF: M. Shapiro, |'ve ruled that
the PD systemis not on trial here, so please just answer

the question, and if he wants to explore it further, 1'1I
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| et himdo that.
THE WTNESS: |'m sorry.
CHAl RVAN TALEFF: 1'mnot trying to be sharp with

you or interfere with counsel's exam nation, but we have a
set amount of tinme, we have sone specific issues, and we
need to keep focused on those issues.
THE W TNESS: Yes, sir.
Q (By M. Sherwood) So you were part of the process
t hr oughout the proceedings all the way to the -- all the
way until now, is that right?
A Yes.
Q This is ongoing litigation?
A It hasn't been to the court in quite a while, but
| guess it is an open case.
Q Ckay. And during all that tine, did
Ms. Churchill advocate for what we -- for Ms. Lowney's
wi shes that we saw expressed earlier, to go honme, be with
her husband, go to communi on, those sorts of things?
MR. MOOG  (Objection; relevance, M. Shapiro.
CHAI RVAN TALEFF: Sustained. Again, it's outside
the scope of the rulings here.
As phrased, Counsel, that question is inproper,
and it's -- the objection is sustained.
Q (By M. Sherwood) So, M. Mog referred you to
Exhi bit Nunber 1. Could you turn to that, please.
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And Exhi bit Number 1 indicates that it went up on
appeal -- right up at the top, status history, it says went
up on appeal on 11/18/ 13, and then on 8/ 14/ 2014 the case
was cl osed.

Do you see that?

A | see that's what it says.

Q Oay. And if we go to the long transcript of
this -- that would be Page 6 of 6 -- we see that docunent
sequence 132. In the mddle of the page, 132, it says
8/ 14/ 2014, that same date that's on the summary, on the
status history, we see that that date the remtter was
af firnmed.

That woul d be that the remtter canme down from
t he suprene court; right?

A Yes.

Q Ckay. Wen permanent guardi ans are appoi nted,
does the guardian ad litem s duty end?

A No.

Q So now we have two Bugnis and a guardian ad litem
all looking after the interests of Judy?

A They were different people with different roles.

Q \What's the distinction between the role of a
guardian ad litemand the role of a guardi an?

MR. MOOG  (Objection; relevance at this point.

CHAl RVAN TALEFF: Seens to ne it's been asked and
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answered twice. But if you haven't answered that question,
answer. And if you think you have, say so.

THE WTNESS: |'Il be brief.

And the -- the purpose of the guardian ad litem
as indicated fromthe Latin, it's the guardian; ad litem
for the purpose of litigation. |If there was anything to be
done in this particular case, that's the attorney that the
district judge appointed, and that's the attorney who woul d
act upon it. The Bugnis were the general, overal
guar di ans who had the authority over Judith Lowney to
determ ne her care and living arrangenents and so forth.

Q So guardian ad litemtranslated from Latin neans
for purposes of litigation, of the proceedi ngs?

A Yes.

Q And on 8/30 -- or 8/14/2014, we see that these
proceedi ngs are closed; is that correct?

A Not correct.

Q It says closed; remtter affirned.

Was sonet hi ng goi ng on on 8/ 15/ 20147

A  There have been proceedi ngs goi ng on through --
in this matter throughout, and | am not aware of Judge
Krueger releasing ne or releasing Judge -- | nean, excuse
me -- Debbie Churchill.

So ny under standi ng of how the court works is

until Judge Krueger were to issue an order rel easing these
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attorneys, then they are still obligated to participate
whenever necessary.

Q And is there a second -- this is second; right?
Is there a Silver Bow County district court l|ocal rule that

says that?

A | believe so, but I would have to do sone
research. | don't have an answer for you at the nonent.

Q Oay. In fact, there isn't, is there?

A | amnot going to concur with you that there is
not. It is custom | understand, anongst attorneys in al

of the districts that | have practiced in that an attorney
is on the case until released by the district judge.

Q So M. Mog referred you to nultiple exhibits;
Exhi bit 10, in which Ms. Churchill -- Ms. Morin wites to
Ms. Churchill and tal ks about howit's in your clients’
interest to act in Ms. Lowney's best interest.

And you would agree with that; right?

A Certainly it is the duty of the guardians to
address and do their best to serve Judy Lowney's best
I nterests.

Q And this -- this Exhibit 10 is Decenber of 2013.
This woul d be a couple nonths after Ms. Morin entered into
the litigation; right?

A That's seens approximately the tinme franme.

Q Oay. And if we go to Page 2 of that letter, the
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third fromthe bottom paragraph, it reads:

Ms. Churchill, as her -- being Judy Lowney -- as
her GAL -- that would be guardian ad litem

Ms. Churchill, as her guardian ad litem we are
requesting that you step in, look into these issues, and
make changes necessary to protect Ms. Lowney froma
further decline and further violation of her constitutional
rights. Please make the arrangenents for M. Lowney to see
Ms. Lowney as previously agreed.

So we've got Ms. Morin, two nonths into these
proceedi ngs, identifying Ms. Churchill as a guardian ad
litem |s that true?

A That's what she says in this letter.

Q Oay. And did she -- when she had all these
conpl ai nts about her client, when she's advocating for her
client's access to his wife of over 50 years, she cones to
you to the point that you're annoyed and a conplaint gets
filed against her; right?

A  Agai nst who by who?

Q Wll, didn't we tal k about a conpl aint bei ng
filed by -- against Ms. Morin?

A | did not file a conplaint against Ms. Morin.

Q | didn't say you did, but one was filed; right?

A As | explained, the Bugnis filed a conpl aint.

Q

Are you aware of any conplaints that Ms. Morin
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made to Debbie Churchill, asking her to do her job as
attorney and advocate for Ms. Bugni's w shes to go -- or
Ms. Lowney's wi shes to go honme and be with her husband?

MR. MOOG  bjection on rel evance and
argunent ati ve.

CHAI RVAN TALEFF: The question is is he aware.
Overrul ed.

THE WTNESS: Am | aware that Ms. Morin
conpl ai ned on various occasi ons?

Q (By M. Sherwood) Ever encouraged Ms. Churchill
to do her role as -- the issue here is was Ms. Churchill
acting as a lawer or as a guardian ad litemas a result of
your order. And | want to know if you know whet her
Ms. Morin ever conplained to Ms. Churchill and asked her to
do her job as an attorney.

Are you aware of anything |ike that?

A | do not know. | have no information other than
this letter which you referred to. Oherw se, | have no
information to respond.

Q ay. But you do know -- we know, based on this
letter, that within two nonths Ms. Morin had deci ded that
Ms. Churchill was a GAL, for whatever reason; right?

A | presune that Ms. Morin had the case record and
she woul d have been aware of the order indicating that

Debbi e Churchill was appointed as attorney and guardi an ad
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litem

Q So the answer to ny question, though, is yes.
She's referring to Ms. Churchill two nonths into her
representation as a guardian ad litem She's identifying
Ms. Churchill in April --

A That's the reference she nade.

Q Fine. Sothenif we go to Exhibit 12, you -- we
see that you are respondi ng and denyi ng everything that she
al l eges. And, of course, do you have a reason why
Ms. Morin would be witing these letters to you if she
beli eved that Ms. Churchill was Judy Lowney's |awyer and
had a duty to advocate for her?

A I have no information. | can't respond to what's
in Ms. Morin's mnd at the tine.

Q Ckay. But then you said on June -- this is
Exhi bit 17. You said you had to send another letter saying
that you don't agree with everything, and, again, this

letter that was sent to you and to which you' re now

responding, it wasn't cc'ed to Ms. Churchill; right?
A | believe | was responding to a letter | received
fromM. Mrin. And | didn't -- well, you're -- are you --
Q You cc'ed Ms. Churchill; right?

A Yes, at the bottomof the letter dated March 27,
2014, it is copied to Debbie Churchill and the Bugnis.

Q But you -- you were the only one who received
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this letter to which you were responding. It didn't go to
Ms. Churchill; right? There was no cc?

A The letter | received fromTina Mrin, apparently
she addressed to ne.

Q And so you testified about current conditions for

Ms. Lowney. And | think you said you've been to the

Renai ssance. |It's clean, nice; right?
A Yes.
Q It's got a lock on the door?
A Yes.
Q And you're aware, of course, that the Bugnis have

t aken away her phone. |Is that true?

MR. MOOG  (Objection; relevance.

CHAI RVAN TALEFF: Well, it probably woul d have
been irrel evant, but you opened the door, I'mafraid. So I
think in the overall scheme of this case and what ©Ms.
Morin's been charged with and what tinme period, | frankly
don't see the relevance, but you asked himthe questions
about her current status, so go ahead and answer.

THE WTNESS: | do not know about the phone.

Q (By M. Sherwood) Are you aware that they nonitor
her mail and open it and don't allowit to be delivered
soneti mes?

A | amaware that they nonitor her mail. | don't

know t he details of what they may or may not allow her to
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receive.

Q Oay. So | think you were pretty adamant on the
i ssue of -- you said that in these standard proceedi ngs
that were had, no one objected to Judy -- the notion that
Judy mi ght be incapacitated; right?

A That is ny understandi ng of the proceedi ngs, as
there was not an objection to the concept that she was an
I ncapaci tated person.

Q GCkay. And that was -- that all canme together at
a hearing in which Ms. Churchill decided that it wasn't in
her best interests to even attend. |Is that true?

MR MOOG  (Objection; calls for facts not in
evidence. | think Ms. Churchill needs to testify to that.
CHAl RMAN TALEFF: Sust ai ned.

Q (By M. Sherwood) Was Ms. Churchill at -- or was
Ms. Lowney at the hearing in which Judge Krueger determ ned
t hat she was incapacitated?

A To the best of ny know edge, she was not present.

Q So she wasn't there to object?

A  She was not present.

Q And Ms. Churchill was there and didn't object;
right?

A M. Churchill submtted a report indicating what
she indi cat ed.

Q And she indicated that it was in the best of
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Ms. Lowney's -- it was in Ms. Lowney's best interest to
stay in the Renai ssance and restrictions with visitation
with her husband. |Is that right?

A In very general terns, that's part of what she
reported.

Q I think I heard you say -- and I want to nake
sure of this -- on direct that you -- your position at the
hearing to determ ne the future of Judy Lowney, that
Ms. Churchill joined in your position. |Is that fair? |Is
t hat what you sai d?

A | don't knowif that's what | said before, but I
think I can say at this point that, in general,

Ms. Churchill concurred with the petition which | presented
to the Court, and ultinmately the judge nade the deci sion.

Q You tal ked about Ms. McCann going to attenpt to
see Judy lately. | don't think you -- sonebody's told you
that; right? Reported that? You weren't there when
Ms. McCann attenpted to do it?

A I had information fromthe Bugnis and fromthe
staff at the Renai ssance, whom | talked to directly, and
anot her resident of the Renaissance, who was al so present
at the tinme Genet McCann appeared and took Judy Lowney out
of the facility.

Q So the answer to ny question is yes?

A | wasn't there, no.
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Q Thank you. Did any of these folks report to you
t hat sonehow what Ms. McCann is apparently doing was in any
way -- that Ms. Mdorin was in any way associated with her
behavi or, MCann's behavi or?
A The conduct -- | can't answer the question in a
sinple yes or no. May | --
CHAI RVAN TALEFF: The question is, D d any of
t hese people report to you that Tina Mdrin was responsible
or behi nd Genet McCann showi ng up at the Renai ssance t hat
day? They either did or didn't.
THE WTNESS: All they reported was that Tina
Morin was in the Hel ena area at the tine this was goi ng on.
There were people that observed that.
Q (By M. Sherwood) That she was in town?
A That she was in Hel ena.
Q You tal ked about how this case becane contested
and sort of heated up, and | think by that you nean that
Ron, who had been -- had his own nental problens, had sort

of resolved them and now wanted to get involved and now

wanted to see Judy. |Is that fair?
A  No.
Q He didn't want to see -- he didn't want to see

his wife of 50 years?
A No. The scenario which you just laid out is not

accur at e.
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Q Oay. He didn't want her to cone home?

A You asked ne if | concur in that scenario. | do
not. Do you want ne to expand on --

Q No. Did he want her to cone hone?

CHAI RVAN TALEFF: Counsel, we've heard this
t esti nony.

MR. SHERWOCD: Fine. 1'll nove on.

CHAI RVAN TALEFF: Pl ease nove on

Q (By M. Sherwood) Wuld you agree that there were
mul tiple other occasions in which Ms. Morin -- starting in
t hat Decenber, a couple nonths after -- multiple other
occasions in which she wote you and professed to you that
she didn't believe that Ms. Churchill had any role in this
case, that it was her belief that Ms. Churchill's role had
| apsed as guardian ad litemwhen the litigation stopped?

Do you renenber any of those?

A No, | do not renenber those.

Q Are you aware of whether or not there are any
current appointnents in Silver Bow County in adult
guar di anshi p proceedi ngs where the appoi ntnent was for
the -- where the attorney appointed was a public defender?

MR. MOOG  (bjection; relevance.

CHAI RVAN TALEFF: Sust ai ned.

MR. SHERWOOD: May | have just a nonent?
CHAI RVAN TALEFF: Yes, you nay.
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In fact, M. Sherwood, we've been goi ng about an
hour. This m ght be a good opportunity, so you can well
organi ze your thoughts. So let's reconvene at 4:00; okay?

MR. SHERWOOD: Yes, sir.

CHAl RVAN TALEFF: Okay. We'll be in recess.

(Proceedings in recess from3:46 p.m until
3:58 p.m)

CHAI RVAN TALEFF: We'Il go back on the record.

M. Sherwood, you were going to do sone follow up
on your cross-exan?

MR, SHERWOCOD: Yes, your Honor.

CHAI RVAN TALEFF: And | -- for just housekeeping
pur poses, | need to say for the record that sonehow I

m spronounced Ms. Lowney's |ast nane throughout the

earlier part of the proceeding. | put an Rin it, and for
that, | apol ogi ze, but that is the person |I've been talking
about .

And al t hough you invoked the excl usion of
W tnesses rule, | noted that the chief investigator for the
Comm ssion on Practice has been seated at counsel table,
and | would have made an exception for her presence anyway.

MR. MOOG  She's not |isted.

CHAl RVAN TALEFF: As a witness? ay. | thought
maybe she was.

But regardl ess, she's -- | think she's there --
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necessary for your presentation.
Ckay. You may proceed.
MR. SHERWOOD: Thank you, M. Chairnman.
Sonmeone was ki nd enough to give ne a mc, so...
CHAl RVAN TALEFF: | wish | could take credit, but

that was Conm ssi oner Bel ke's i dea.
MR. SHERWOOD: Ckay. Well, thank you.

Q (By M. Sherwood) So, M. Shapiro, could you go
to ODC Exhibit 16.

A Yes.

Q If you could go to Page 2 of 4 of that letter, ny
notes indicate that this has been offered w thout ny
objection. If I"'mwong, M. Mog, I'msure you'll let ne
know.

CHAl RMAN TALEFF: Exhibit 16 was admtted w t hout
obj ecti on.

Q (By M. Sherwood) And so if we go to the

paragraph that starts: The Bugnis have indicated that

Debbi e Churchill is running the show, to use their words,
and we -- oh, well, thisis aletter fromM. Mrin to you;
ri ght?

A It is aletter fromTina Mrin to nyself.

Q GCkay. And this is on March 14, 20147

A Yes.

Q Oay. So this is not only four nonths after she
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wote the letter that we tal ked about earlier about how she
t hought that Ms. Churchill was the GAL, and so we now have
her saying that Ms. Churchill's role as GAL ended as soon
as permanent guardi ans were appoi nt ed.

So, again, we've got Ms. Morin expressing to you
her position that not only was Ms. Churchill not the
| awyer -- a | awer advocating for Ms. Lowney, but that she
wasn't even any longer a GAL; is that correct?

That's kind of a |ong question.

A That appears to be her assertion.

Q GCkay. And then -- let's see if | can get out of
this.
If we could go to ODC Exhibit 31, this -- oops.
I"msorry. | thought this was a letter to you. Never
mnd. |'ve got to load this up for nyself.

So | would direct your attention to -- this is
sone email back and forth regarding Ron having visitation
wth Judy at Christmas, | believe, and if we go to the --
down the page to Friday, Decenber 30th, 2016 --

THE W TNESS: Excuse ne, M. Taleff --

CHAl RMAN TALEFF: Yeah, what exhibit are you on,
Counsel ?

MR. SHERWOOD: [I'msorry. | believe I"'mon -- |
apol ogi ze. It's Exhibit 69.

THE WTNESS: M. Taleff, 1've been having a
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little hard tinme hearing.

MR. SHERWOOD: Al right. 1"l turn it up.

THE W TNESS: Thank you

VMR, SHERWOCD: You're wel cone.

CHAl RVAN TALEFF: If you can't hear the question,
you need to speak up, because |I'm going to assune that you
have if you respond.

THE W TNESS: Thank you

Q (By M. Sherwood) So |I'mdirecting your attention
to ODC Exhibit 69, and we see you enmiling to Ms. Morin and
to Genet McCann on Decenber 30th, 2016. |It's down the
page. |It's after the first email, and then yours is the
second at 12:34 p.m

And you say to them

As | have stated repeatedly, neither one of you
represent Judith Lowney. She is an incapacitated person
Wi th court-appoi nted guardi ans.

Is there -- | knowit's a long tine ago, but when
| read that | was wondering why you woul dn't al so say that
she was represented by an attorney. Do you recall?

A | do not know the context of -- of what you're
i ndi cating, but | was responding briefly to Ms. Mrin's
assertions. | indicated that there are pernmanent
guardians. | did not refer to guardian ad litemat all.

just didn't refer to her.
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Q Was there sone reason -- well, did you think, at
that point -- this is in Decenber 30th of 2016 -- did Judy
have an advocate?

A | can't hear.

Q D d Judy have an advocate?

A  An advocate? To the point that she needed an
advocate in sone instances, her advocates woul d have been
her permanent guardians. |f there were sonething going on
in the district court, then her advocate woul d have been
Debbi e Churchill.

Q So was there sone reason why you didn't refer
these folks to Churchill -- or to Debbie Churchill when
t hey had this conpl aint?

A Yes, there is a reason.

Q OCkay. Wat is it?

A The reason is | was dealing with repeated,
| engthy emails from M. Mrin that kept going on and on. |
was trying to provide a short answer, and the answer did
not require referral to any other person. | felt that I
coul d handl e the response on ny own, and | did.

Q After the remtter cane down on August 14th,

2014, if 1| recall correctly, do you know what, if any,
actions Ms. Churchill took in this case, in the guardian
case?

A W would have to go through the whol e docket to
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see what el se occurred after the case was remtted fromthe
suprene court, but at this nonent | am not prepared to
respond in detail to your question. | do not have a
response for you at this nonent.

Q You don't recall?

A I would have to get into the file and the docket
and proceed further. | amnot prepared at this nonment to
respond to that.

Q Because you don't recall?

A \Watever term nology you care to put it with, |
don't have that information for you.

Q Thank you. Can we go to ODC Exhibit 74, please.
Pl ease. That's 74.

| apol ogize. That's not the exhibit to which |
wanted to refer you, so -- but | do have a question
about -- earlier we tal ked about Exhibit 4, and that was
Docket Nunber 92.

Do you recall M. Churchill filing another
addendum to Report of Guardi an Docunent Nunber 72 back in
May ?

| know this is an entire deal, and you don't have
the pleadings in front of you, but do you recall her filing
a pleading back in May in which she nentioned that Judy
expressed a desire to attend the hearing, but that she did

not want Judy to cone to the hearing because it wasn't in
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her best interests? Do you have any recollection of that
docunent ?

A No, | do not recall.

Q Ckay.

MR. SHERWOOD: May | approach, your Honor? O
M. Chairman, may | approach?

CHAI RVAN TALEFF: Are you tal king about
approaching ne or approaching the wtness?

MR. SHERWOOD: The wi tness.

CHAl RMAN TALEFF: To what end?

MR, SHERWOOD: | want to hand himthis to see if
it wll jog his nenory.

MR MOOG |'m beginning to object on rel evance
gr ounds.

CHAl RMAN TALEFF: 1'mgoing to sustain that. |
have said | don't know how many tinmes, whether Judy want ed
to attend or didn't attend is not an issue in this case.
We have beaten this horse beyond death. So we need to nove
on. (Objection sustained.

Q (By M. Sherwood) So, M. Shapiro, you -- we've
seen the order that the judge signed in response to your
notion to have Ms. Churchill appointed in whatever role
this order that you drafted purports that she shoul d serve.

You put her nanme out there right?

A I nom nated Debbie Churchill to the district
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court, and he accepted that nom nati on.

Q Yes.

A | proposed her nane.

Q Yes. And when you did so, did you have any
expectation that she would sonehow act as your agent and do
what you wanted to do in this proceedi ngs?

A Never. | have al ways addressed this situation as
if sonmeone -- if | nom nate soneone to be the attorney for
the all eged i ncapacitated person, then | generally don't
even talk to the attorney until after they have prepared
their report.

Q You don't ask themif they're avail abl e?

A | ask themif they're available, and | nom nate
themto the court. And if the court accepts them then
they do their work. And, no, | do not convey information
about the alleged incapacitated person. That's up to that
attorney to figure out.

Q You expect themto exercise their 1 ndependent
judgnent as |icensed attorneys and not expect themto
foll ow what you're -- what you want?

A The role of that attorney appointed by the court
is to represent the alleged incapacitated person, and ny
understanding is that they will do so, and | do not direct
their activities.

Q You don't consider them your agent then?
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A  Absolutely not.
Q Al right.
MR. SHERWOOD: | have not hing further,
M. Chai r man.
CHAl RVAN TALEFF: M. Mdog, any redirect?
MR. MOOG  Just a few, M. Chair.
REDI RECT EXAM NATI ON
BY MR MOOG
Q M. Shapiro, referring you to Exhibit 1.
A Yes, | see it.
Q Is it true that there were several filings
subsequent to the suprenme court's remand?
A Yes, there were nunerous filings.
Q By Ms. Morin; correct?
A Yes.
Q And is it true that this guardi anship case, just
i ke any guardi anship case, will continue until either the

guardi anship is dissolved or the ward di es?

A Yes.

Q And, M. Shapiro, Steven, since 2011, who has
spoken for Judy Lowney's interests?

A It's been -- Debbie Churchill has been the
attorney and guardian ad litemfor Judith Lowney, and her

per manent guardi ans have been Bob and Debbi e Bugni .
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Q And the guardians speak for Judy's interest;
isn't that correct?
A Yes.
MR. MOOG That's all | have, M. Chair.
CHAI RMAN TALEFF: Questions fromthe panel.
Ms. DeVries?
COWM SSI ONER DEVRI ES:  None.
CHAl RMAN TALEFF: M. O Brien?
COWM SSI ONER O BRI EN:  None.
CHAl RMAN TALEFF: M. gl e?
COW SSI ONER OGLE: No questi ons.
COMM SSI ONER MENZI ES: (Shakes head.)
COWM SSI ONER MALONEY: ( Shakes head.)
COWM SSI ONER BELKE: None.
COW SSI ONER BLACK: (Shakes head.)
CHAl RVAN TALEFF: Ms. Perry?
COW SSI ONER PERRY:  One.

EXAM NATI ON
BY COW SSI ONER PERRY:
Q Are your guardi ans under an obligation to file an
annual accounting?
A They are under an obligation unless the district
judge waives that obligation. 1In this particular case, we

presented one accounting, and then Judge Krueger waived the
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obl i gati on

Q Follow up. Was the obligation waived then due to
very limted incone and qualification for Medicaid, or for
anot her reason?

A It was our understanding that Judy Lowney had
al ready been found by the Medicaid office to be eligible,
so her -- her funds were established. That was her only
source of funds. So unless sonething changed, the sane
report woul d have been nade to the Court every year. So
the Court, at that point, nade a decision to waive further
accounti ngs.

Q Wen you did the initial accounting after the
guar di ans wer e appoi nted, was that copied on Debbie
Churchil | ?

A | don't have the exhibit in front of ne, but it
is nmy -- ny belief that, yes, in fact, it was copied, and
at that tinme woul d have been copied to both Debbie
Churchill because she was still on the file.

COW SSI ONER PERRY:  Thank you.
CHAI RVAN TALEFF: Ms. Faure?
COW SSI ONER FAURE: | have nothing. Thank you.

EXAM NATI ON
BY CHAI RMAN TALEFF:

Q M. Shapiro, we've got the docket sheet as
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Exhibit 1, and we've certainly seen sone pleadings. This
question is directed just to your recollection.

At any tine, did Ms. Morin file in the
guar di anshi p proceedi ngs a pl eadi ng that sought
clarification as to the role of Debbie Churchill?

A No, there was no such docunent submitted to the
Court .
Q ay. Thank you. | have no further questions.

MR. MOOG No questions.

CHAl RMAN TALEFF: M. Sherwood, did the questions
fromthe panel engender any additional fromyou?

MR. SHERWOOD: W can plug in the answer to the
questi on about whether Ms. Churchill was served, and so,
no, | have no questions here.

CHAl RMAN TALEFF: Okay.

M. Shapiro, you're excused.

THE WTNESS: M. Taleff, I"'mhere with a -- by
subpoena, of course.

CHAI RVAN TALEFF: GCkay. Then you're rel eased
fromthe subpoena.

THE WTNESS: GCkay. So do you want nme to be
avai |l abl e tonmorrow, or am|l just excused?

CHAl RVAN TALEFF: You are released. |[|f soneone
asks you to cone back, that's between you and counsel. But

as far as the conmm ssion is concerned, if you appeared by
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subpoena, you have done your duty. You fully conplied.
You're released fromit.

THE W TNESS: Thank you

CHAl RMAN TALEFF: Thank you for your tine and
pati ence.

WIlIl ODC call its next wtness.

MR MOOG Certainly, but before | do that, |I'd
like to direct the chair's attention to respondent’'s
W tness, Eli Parker, has been sitting out in the hall since
10: 00 a. m this norning.

| don't think the chair is going to let him
testify. He certainly isn't going to be testifying
tonight. [I'mcalling Debbie Churchill next.

| just wanted to alert the chair that that issue
was out there.

CHAl RVAN TALEFF: Well, 1 -- we'll note for the
record that there has been sone -- sone pl eadi ngs and at
| east sonme emai| communi cation about M. Parker. He was
deni ed as an expert witness. The retort was he would
testify as a fact wwtness. |, of course, don't know what
his factual information would be with regard to what |
continue to say is the threshold issue here, which is, what
was Debbie Churchill's role.

If he's sinply going to answer questions about

t he public defender system or what Debbie Churchill did or
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shoul dn't have done or didn't do, I'"'mnot going to allow
that testinony. But | can't say until he actually gets on
t he st and.

So | guess | appreciate that he's here, but it is
the ODC s case. So unless you want to sonehow allow himto
conme out of order, |I'msaying call your next w tness.

MR. MOOG  ODC calls Debbie Churchill.

CHAl RMAN TALEFF: COkay.

Ms. Churchill, before you sit down, if you'd
rai se your right hand to be sworn, please.

(Wtness sworn.)

CHAI RVAN TALEFF: The chair is for your
convenience if you feel nore confortable sitting rather
t han standi ng at the podi um

THE W TNESS: Ckay. Thanks.

CHAl RMAN TALEFF: And you can change, as |ong as
you | ean forward enough to speak clearly into the
m cr ophone.

THE W TNESS: Ckay. Can you hear ne?

CHAI RVAN TALEFF: | can hear you now.

THE W TNESS: COkay.

MR. MOOG  Was she sworn, M. Chair?

CHAI RMAN TALEFF: She has been sworn.

MR. MOOG  Ckay. Thank you.

1111
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DI RECT EXAM NATI ON OF DEBBI E CHURCHI LL
BY MR MOOG
Q Thank you for your patience today, Ms. Churchill.
Is it okay if | call you Debbie?
A Yes, please.
Q Oay. In light of the |ateness of the hour, |I'm
going to truncate ny direct exam nati on.
How | ong have you been practicing | aw?
A Since 2001.
Q And in which fields?
A In estate planning and guardi anshi ps and probates

and rel ated areas.
Q ay. How nmany guardi anshi ps have you been

i nvol ved wth?

A | have no idea.

Q Can you ballpark it?

A  Probably nore than 20.

Q ay. And do you know Judy Lowney?

A Yes.

Q How?

A | was the attorney for Judy in a guardianship

pr oceedi ng.
Q And were you appointed by the Court?
A Yes, | was.

Q Wen?
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A | don't recall exactly, but in 2011.

Q ay. Fair enough. So you've been on the case
fromthe beginning then?

A Yes.

Q GCkay. And there's been sone testinony today that

Steven called you up and asked you to be nom nat ed.

A Yes.

Q Oay. And were you wlling?

A Yes.

Q And have you represented wards before?
A Yes.

Q And is it true that Judy was determ ned to be
I ncapacitated in 20117
A Yes.

Q And, in fact, was that a contested issue back

A  No.

Q Wthout divulging any attorney-client privil eged
conmmuni cation, in your experience wth Judy, are her stated
i nterests mal |l eabl e?

A In that -- no, it's difficult to determ ne what

Judy is trying to communi cate. She's speaks very softly --

Q Ckay.
A -- and she nostly agrees with everything you say.
So, yeah, | nmean, yes. | guess the answer would be yes.
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Q ay. So depending on who she's talking to, it
coul d vary?

A Yes.

Q And Ms. Morin eventually appeared in the case; is
that correct?

A Yes, eventually.

Q For the appeal ?

A Yes.

Q And did Ms. Morin serve her briefs on you as
counsel for Judy?

A Initially I was receiving things, but then she
st opped.

Q \Wat about the appellate brief, specifically?

A | don't renenber exactly if | was served. |

believe | was.

Q COkay. Let's take a |ook at Exhibits 84 and 85.
A Yep.

Q That's you on the cover page; correct?

A Yes.

Q As attorney for JAL?

A Yes.

Q And that's Judy's initials; correct?

A Yes.

Q And if you'll turn to the certificate of service,

which is Page 30 of 30 of that exhibit.
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Yes.
Are you served as --
Unh- huh.

You were served as attorney for JAL?

> O » O »

Yes.

Q And that was as of February 26th, 2014, the day
this brief was dated?

A | assunme so, yeah.

Q And turning your attention to 85, this was the
reply brief that's been admtted. Do you appear there on
t he cover page?

A Yes.

Q And, again, that's Ms. Morin's brief?

A Yes.

Q And directing your attention to the certificate

of service, which is Page 15 of 16.

A Yes.

Q Are you listed there as attorney for JAL?

A Yes.

Q As well as her GAL?

A Yes.

Q So at least at the tine those briefs were filed,

Ms. Morin knew you were counsel of record; correct?
A Yes.

Q D d you have any conversations with Ms. Mrin

189
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around this tinme period?

A | believe so.

Q Over the phone?

A Yes.

Q Ckay.

A And emil .

Q And during those conversations, was it evident

that Ms. Morin knew you were Judy's | awer?
A  Absol utely.
Q As a matter of fact, were you awarded fees,

attorney fees, in this case?

190

A Yes.

Q From Ron?

A Yes.

Q Do you recall how nuch?

A About 20,000 or so.

Q GCkay. Did Ms. Morin raise that issue on appeal ?

A | don't recall. | don't think so.

Q Do you recall what issues were raised?

A No, | haven't | ooked at the pleadings, so --

Q Ckay.

A It's been a long tine.

Q GCkay. D d M. Mrin know that you' d been awarded
fees?

A | believe so.
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Q Do you recall whether or not you assisted
M. Shapiro with drafting his response brief?

A Yes, | did.

Q About how many hours did you spend; do you know?

A  Boy. | don't renenmber. It was quite a few

Q ay.

A W shared in the job of replying. Yeah

Q It was a coll aborative effort?

A Yes, it was.

Q Ckay. After the appeal, were there post-judgnent
filings?

A Yes.

Q Dd M. Mrin serve you as counsel of record?

A | believe so.

Q Were you aware that Ms. Mrin had arranged for

CGenet McCann, through DRM -- Disability R ghts Montana --
to have contact with Judy?

A | was not at the tinme. | amnow, but | was not
notified at all.

Q So around the October-Novenber 2016 time frane
Ti na never asked you whet her she could have contact with
Judy?

A No. Never

Q Genet McCann?

A No.

191
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Q

And did you consent to their -- to McCann's

contact with Judy?

A
Q

No.

And it's fair to say that you joined

M. Shapiro's position during this litigation?

>

> O » O » O » O >» O

Q

Yes.

I's that because he directed you to?
No. | acted independently.

Okay. Did you do an independent investigation?
Yes.

You tal ked to Judy?

Yes.

You tal ked to the guardi ans?

Yes.

You tal ked to the Renai ssance?

Yes.

There's been sone questioni ng about whet her Judy

192

was present during the hearing in 2013 where the guardi ans

were sw tched.

pr esent

A

Q
A
Q

Do you have any recoll ection of whether Judy was
at that hearing?

Yes, | believe she was.

Okay. However, she was not present in 20117

No, | don't believe she was.

And i s that because her incapacity was not
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cont est ed?

A Right. And | don't generally -- | nean, |
generally don't have the incapacitated person appear at
t hat hearing because it tends to be nore confusing and
di sruptive for them It doesn't really add to the
situation. So that would be ny normal course, would be to
just appear on her behal f --

Q ay.

A -- at the initial hearing.

Q And you were present back in 2011 on her behal f
as her representative?

A Yes.

MR. MOOG That's all | have, M. Chair.
CHAI RMAN TALEFF: Thank you. Cross-exanf?

CROSS- EXAM NATI ON

BY MR SHERWOOD:

Q Good afternoon, Ms. Churchill. W've net. You
wer e good enough to speak with ne back a while; right?

A Correct.

Q Wien we did, ny investigator recorded the
conversation. Do you recall that?

A Yes.

Q And later I would have sent you, or had sent to

you -- | can't renmenber -- an actual copy of the sound
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recording, digital recording, together with the transcri pt;
ri ght?

A Yes.

Q And at some point | reached out to you and said,
do you have any corrections about -- to the transcript?

A Yes.

Q And do you?

A | did find that there were incorrect things in
there, and | didn't take the tinme to go through and edit
and correct it for you. But there were -- there was sone
section of the transcript where it identified the wong
peopl e speaking at the wong tine and things |ike that.

Q Anything substantive?

A | don't know.

Q OCkay. Wll, so you represented Judy Lowney.
There was a court order. W've seen it. And as |
understand it, you viewed your role as represent -- as to
represent her best interests in the proceedi ngs?

A Yes.

Q And if her best interests differed fromwhat she
was asking to have done, then you ignored what she was
asking to have done?

MR. MOOG  (bjection; argunentative.
CHAl RVAN TALEFF: Overrul ed.

It's in your opinion.
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THE WTNESS: Yes. | would just disagree with
your statenent. | didn't ignore what she said. | took
what she said into consideration. | didn't necessarily do
exactly what she asked nme to do --
Q (By M. Sherwood) Unh-huh.
A  --if I didn't think it was in her best interest.
So there's a difference; right? | didn't ignore what she
sai d.
Q But you didn't advocate for her position if you
t hought her position was not in her best interest.
MR. MOOG  (bjection; relevance.
CHAI RVAN TALEFF: Again, it probably isn't, but
I"mgoing to allow very limted cross-examon this.
|'"ve issued rulings in this case, Ms. Churchill,
that your conduct is not on trial here. |It's not at issue.

What is at issue is what your role was, whether you were
counsel or not, whether Ms. Morin knew you were counsel or
not, and whet her she assisted Genet MCann in having
contact with your client wthout your consent, know edge,
or a court order.

So I'mgoing to allow you to testify as to
whet her or not you believe this was in her best interest or
not or things along those lines, but it's not particularly
ger mane here.

THE W TNESS: Well, then maybe we shoul d nove on

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

196

CHAI RVAN TALEFF: No. He gets -- I'mgoing to
all ow hi msone | eeway, but limt it. So go ahead --

THE WTNESS: Can you repeat the question? [|'m
not sure what you were getting at.

Q (By M. Sherwood) Well, there are attorneys and
then there are attorneys. Wuld you agree that sonetines
attorneys get appointed to serve as guardians ad litenf

A Pr obabl y.

Q Have you ever been appointed, say, in a dependent
negl ect hearing or anything like that, to serve as guardi an
ad litenf

A No. |'ve always been an attorney of record for
the incapacitated person or the petitioner.

Q But when you served as attorney of record, at
|l east in this case, you perceived your role as guardi an ad
liten?

A | perceived it as an attorney for the
I ncapaci tated person.

Q ay. Can you nanme one thing that you did?
vell --

MR. MOOG  (bjection; rel evance.

CHAl RVAN TALEFF: Overruled. Plus, |I'mnot even
quite sure the question was finished, but...

MR. MOOG  Yeabh.

CHAI RVAN TALEFF: If there's a questi on pendi ng,
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Counsel, would you please restate it?
MR, SHERWOOD: 'l withdraw it and I'Il start
over.

Q (By M. Sherwood) | can't find -- tell me if |I'm
wong. | can't find anything in the record where you -- or
in your billing -- where you attenpted to find peopl e that
coul d assist Judy living in her own hone.

Dd you do anything |ike that?

A No.

Q ©Ddyoutry to get sone sort of counsel or that
m ght be able -- say, a marriage counselor -- that m ght be
able to work out any problens that Judy and Ron were
havi ng?

A No.

Q D dyou file any notion asking the Court to allow
Judy to go hone?

A No.

Q ©Ddyou file any notion asking for nore extended

visitation for Ron?

A No.

Q \Wien you cane up here, you said -- your response,
specifically, was, | was the attorney for Judy Lowney.

A Correct.

Q Is that true?

A Uh- huh. Yes.
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Q You used the past tense.

A Yes. Wll, no, I"'mcurrently her attorney
because | haven't been released by the Court. But | am
retiring fromthe practice of law, so | have filed a notion
with the Court to be renpbved as her attorney.

Q And since the remtter on the appeal about your
$22,000 in attorney's fees, after that renitter was sent
back down, we've seen a docunent saying that the case was
cl osed.

Have you done anything on this case since
August 14, 20147?

A No, not that | recall

Q Does Judy know how to reach you?

A Probably not. | don't think she ever did.

Q Does she have your phone nunber?

A  She probably did, but | don't think she ever knew
how to call ne.

Q Uh-huh. Have you -- you continue to be her
| awyer. Have you reached out to her to see if she has any
needs for which you m ght advocate?

Not recently.
well, when was the last tine you did?

| don't recall

QO » O >

Was it before the remtter cane down in August of

20147
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A Wll, there was a point in time when Ms. Mrin
refused to acknow edge ne as her attorney and she just quit
serving ne. So -- and we had the new guardians in pl ace.
So they seened to be handling everything and they were
represented by counsel, so rather than doubling all the
attorney fees and confusing the matter, nostly | took a
step back unl ess sonething went awmy that | was notified
of. But everything that | was notified of had -- was able
to be handl ed by the counsel for the guardians, and it was
just a repeat of the past.

Q \Wll, as far as repetition, as | understand it, a
visitor was appointed in this case; right?

A Wll, at the beginning. Yes.

Q Yeah. What do visitors do?

A They talk to the ward and the person who's
al l eged to be incapacitated, and they nake a recomrendati on
in areport to the Court as to whether or not it would be
appropriate for a guardi an or conservator to be appointed
and whet her or not the petitioners were appropriate to be
appoi nt ed.

Q And the -- the rule that governs the visitor's
actions is that they should be acting in the best interest
of the protected person?

A Yes.

Q And that's what a guardi an does too; right?
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A Yes.

Q Oay. Do you have any reason -- do you know why
there was this redundant appoi ntnent both of a guardi an and
a visitor in this case?

A Well, just so you know, in a guardi anship
proceeding, initially, the Court appoints a visitor and a
attorney and a physician to determne the facts and report
back to the Court. And then the Court takes that into
consideration in making a determ nation as to incapacity
and the appropriateness for the appointnment of the
petitioners. And so then the guardian is appointed by the
Court after the attorney, the visitor, and the physician
have al ready nade their reports to the Court.

Q | may have m sspoke, and | -- what | neant to ask
you, if I didn't, was, do you have -- do you have an
insight as to why a guardian ad litem or you, were
appoi nted to serve and do the things that a guardi an ad
litem does, and a visitor was appoi nted?

I think, if | understand it, the visitor and the
guardian ad litemdo the sane thing?

A No.

Q Wat's different?

A  Well, the visitor is usually a social worker in
nost cases, and they cone at it froma different

perspective as far as their own professional opinion -- or
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they could be a nedical person -- as to the capacity of the
person. They visit their home. They go into nore of the
personal , social aspects of what's happening with the

al | eged incapacitated person, and they nake their report
fromtheir professional perspective.

The attorney, which is what | was, basically
represents the alleged i ncapacitated person to nake sure
that their rights are being addressed and represented
wi t hin the proceeding.

So that's just the general difference.

Q Sois it fair to say that sonmetine within a few
mont hs of Ms. Morin agreeing to represent Ron Lowney, Sr.,
Judy's husband, that there was a series of correspondence
bet ween you and she, or at |east on which you were copi ed,
i n which her position was that your role had been of
guardian ad litem and that that had | apsed when the
guar di ans wer e appoi nt ed.

Is that fair to summari ze her position?

A  Well, I would say that initially that wasn't the
case, but, yes, it becane her position that | was no | onger
needed and | was not Judy's attorney. And she just quit
copying ne on the pleadings and --

Q \well --

A  So | don't know.

Q Wll, we know that she copied -- |'msorry.
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cut you off.
A That's okay.

Q W know that she copied you on the suprene

A Right.
Q -- but she didn't copy you on anything in the

district court, did she?

A I would have to ook at the pleadings. | don't
recall. But we definitely had conversations about -- |
nean, | tal ked to her as Judy's attorney, and we had

emails. And Tina, for sone reason, didn't want to
acknowl edge ne as Judy's attorney and so she didn't. But
it didn't change the fact that there's an order appointing
me as Judy's attorney and there wasn't any order allow ng
me to withdraw or not represent Judy.
Q But you -- would you agree that ethical rules or
Rul es of Professional Responsibility 1.2 says that you have
an obligation to do what Judy asks you to do if you're her
| awyer ?
MR. MOOG  (Objection; relevance.
CHAI RVAN TALEFF: Sust ai ned.
Q (By M. Sherwood) Is it fair to say that not only
did you perceive your role as being soneone who woul d | obby
for Judy's best interests, but that you expressed that

role -- you expressed your belief in multiple pleadings in
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t he guardi anshi p proceedi ng?
A Yes.
Q Ckay.
MR. SHERWOOD: May | confer with ny client for
j ust one nonent ?
CHAI RVAN TALEFF:  Yes.
Q (By M. Sherwood) Did you ever interact -- were
you even aware of the name Genet MCann?
A No.
Q Ckay. She had no interaction with you?
A No.
Q Is it fair to say that -- there's been tal k about

ot her things that Judy wanted. She wanted to vote -- to
vote. She wanted to receive communi on.

Fair to say you weren't aware of any of that
because that was after you stopped doing things?

A No, that's not fair to say.

Q ay. VWhat i1s?

A Judy did not ever express those to ne.

Q  Unh- huh.

A But | was aware through conversations with Steve
Shapiro that -- when things came up, you know, what was
going on. So | was aware that she had requested that, but
I wasn't involved.

Q You weren't -- you didn't step in and advocate
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for her positions?

A Not at that point. That was well past the tine
t hat she was adj udi cated i ncapacitated.

Q Yes. So you said you continued to be her |awyer.
Doesn't she have a right to have you continue to advocate
for her?

A Yes.

Q But you didn't?

A | wouldn't -- | didn't agree with that request,
just like | didn't agree with the request to go hone when
she wanted to go hone. | didn't think it was her best
interests, and | didn't think Judy had the nental capacity
to vote. | figured Ron wanted to vote for her or
sonething. But | didn't think she had the capacity to make
an i ndependent judgnent of her own, so | didn't pursue a
request for Judy to vote.

Q The chairman has pointed out that, you know, this
isn't some sort of -- the issue here is not whether you did
sonething right or wong. And | used to be a prosecutor
and now | do crim nal defense, and | do because |'m just
not confortable pointing fingers at people. But is it fair
to say that sonmebody who's | ooking at the record in this
case and the things you did for Judy to cone to the
conclusion that you really had deci ded not to advocate for

things that she wanted to have done because -- or that you
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just decided not to advocate for the things she wanted
done?

A No, that's not --

MR. MOOG  (bjection.

CHAl RMAN TALEFF: Hold it. Hold it. Hold it.
Hold it. That's way beyond ny order. Counsel, you're
about crossing the line. Nowlet's nove on.

Q (By M. Sherwood) Did -- in Judy's best
interests, did you ever advise her that she could have a
publ i ¢ defender appointed for free?

MR. MOOG  bjection; privileged.

CHAI RVAN TALEFF: So -- absolutely sustained.
It's al so beyond ny ruling.

Counsel, | don't know why you keep going there
after 1've told you repeatedly this is out of bounds.

Now, ask germane questions, please, or you're
going to be done. [|I'mnot going to have this entire panel
be subject to repeated discussion of issues |I've told you
are not issues in this case.

If you disagree, you can go on appeal. But those

are ny rulings and | expect you to honor them and stand by
t hem and respect them
Am| clear? M. Sherwood? Am | clear on that?
MR. SHERWOOD: You appear to be clear, sir.
CHAI RVAN TALEFF: Not appear. | am So ask
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ger mane questions or you're done.
MR. SHERWOCD: |' m done.
CHAl RMAN TALEFF: Okay.
M. Moog, any redirect?
MR. MOOG | have a couple.
CHAl RMAN TALEFF: Ckay.

REDI RECT EXAM NATI ON
BY MR MOOG
Q M. Churchill, fromny review of Ms. Mirin's
pl eadings in the matter, it's apparent she did not
appreciate the positions you were taking on behalf of Judy.
A No, she did not.
Q ay. And probably wanted you to be substituted
of f the case?
A  Absol utely.
Q \Were there any tines when Judy's stated interests
were a physical inpossibility?
MR. SHERWOOD: (bj ection; rel evance.
CHAl RMAN TALEFF: Sust ai ned.
MR. MOOG That's all | have.
CHAl RMAN TALEFF: Questions fromthe panel.
Ms. DeVries?
COWM SSI ONER DEVRI ES:  None.
CHAl RMAN TALEFF: M. O Brien?
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COMM SSI ONER O BRI EN:  None.

CHAl RMAN TALEFF: M. gl e:

COW SSI ONER OGLE: No questi ons.
CHAl RMAN TALEFF: Ms. Menzi es?
COW SSI ONER MENZI ES:  No, sir.
CHAl RMAN TALEFF: Ms. Mal oney?
COWM SSI ONER MALONEY:  Not hi ng.
CHAl RMAN TALEFF: M. Bel ke?

EXAM NATI ON
BY COWMM SSI ONER BELKE:

Q At any tinme did Ms. Morin file any kind of notion
wth the district court to nodify your position as the
attorney in this matter or to clarify 1t?

A No, not that | am aware of.

COW SSI ONER BELKE: Not hi ng further.
CHAl RMAN TALEFF: M. Bl ack?
COW SSI ONER BLACK: | have a coupl e questi ons,

M . Chai r man.

EXAM NATI ON
BY COWMM SSI ONER BLACK:
Q At any tine did Ms. Mxrin file a notion with the
Court asking you to prove your authority to appear on

behal f of the ward?
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A No.

Q D d she ever indicate to you that she was
considering filing such a notion?

A Not that | recall.

Q At any tinme did Ms. Morin file a notion asking to
stay all proceedings until you proved your authority to act
on the behal f of the ward?

A No.

Q Did she ever indicate that she was consi dering
such a notion?

A No, not that | recall

Q Did Ms. Morin ever file a notion to ask for
relief on behalf of the ward from any of your actions as
her attorney?

A No, not that |'m aware of.

Q Did she ever indicate that she may be considering
such a notion?

A No.

COW SSI ONER BLACK: Thank you. | have no
further questions.

CHAl RMAN TALEFF: Ms. Perry?

EXAM NATI ON
BY COWM SSI ONER PERRY:

Q I just want to clarify. | believe ny notes
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reflect that you stated in your testinony you had had no
conversations wth Genet McCann. |[|s that accurate?

A Yeah, not that | recall did | ever talk to her or
hear fromher. | believe | first |earned about her
i nvol venent through Steve letting nme know t hat sonet hi ng
had gone on, so...

Q Oay. So fair to say then that any

conversations -- and by conversations, | nean enails or
letters -- did you receive any emails or letters from
Ms. McCann?

A | don't believe so.

Q So all conversations then regardi ng your
representati on or non-representation of the incapacitated
person, those were all -- excluding M. Shapiro -- those
all came from Ms. Morin then; correct?

A Correct.

COW SSI ONER PERRY: No nore questions. Thank
you.

CHAI RVAN TALEFF: Ms. Faure?

EXAM NATI ON
BY COWMWM SSI ONER FAURE:
Q Debbie, if I could have you turn to Exhibit 2 in
t he notebook in front of you.

A Hope | don't knock the mc over. Ckay.
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Q There's been sone question about the nature of
this order, specifically the second paragraph in which
Judge Krueger appoints you to represent Judith Ann Lowney
in a proceeding, and shall have the powers and duties of a
guardian ad litem

A Un-huh.

Q Can you explain this order to those of us that
don't practice in this area?

A | don't generally use that |anguage nyself, as
bet ween attorney and guardian ad litem It's always been
attorney. And that order, to ne, said that | was the
attorney with the duties or powers of the guardian ad
litem So | didn't consider nyself a -- specifically a
guardian ad litem | just -- it just represented to ne --
and | think it's sort of some formlanguage that's been
around for a long tinme -- to indicate ny authority, but not
necessarily what they're trying to say is that I was a
guardian ad litem

Does that make sense?

Q Yes.

A kay.

Q As of June 2011, was there a guardian ad litem
appoi nted for Judith?

A No.

Q Subsequent to that, was there a guardian ad litem
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appoi nt ed?

A No.

COW SSI ONER FAURE: Okay. Thank you. | have
not hing further.
CHAl RMAN TALEFF: Okay.
EXAM NATI ON
BY CHAI RMAN TALEFF:

Q Wien you say Ms. McCann -- or Ms. Morin stopped
recogni zing you as an attorney, did she tell you why?

A Wll, she told me why all along, is that she
didn't believe I was Judy's attorney. And so |I figured
after we argued about it and | didn't change ny position
and she couldn't show any court order where |'d been
renmoved or anything changing the status, | guess she just
deci ded that she didn't want to include ne. | don't -- it
was kind of weird. | don't know.

Q ay. Thank you.
CHAI RVAN TALEFF: M. Mbog, any questions
engendered by panel's questions?
MR. MOOG No follow up.
CHAl RVAN TALEFF: M. Eastwood? | nean Sherwood,
l'msorry.
Any questions that you have based on the

questions the conmm ssion has asked the w tness?
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MR. SHERWOOD: No, M. Chairman.
CHAl RVAN TALEFF: Al right. We will be in
recess until 9:00 tonorrow norning. You are excused.

(Proceedings in recess at 4:59 p.m)

* Kk kx %

(Proceedi ngs reconvened at 9:00 a.m on
Tuesday, Decenber 4, 2018.)

CHAl RVAN TALEFF: We'll conme to order. This is a
continuation of the hearing in the matter of Tina Morin.

M. Moog, you concl uded your exam nation of
Ms. Churchill. Do you want to call your next w tness?

MR. MOOG  Subject to ny reservation of
exam nation of the respondent, ODC rests.

CHAl RMAN TALEFF: Okay.

M. Sherwood, call your first wtness.

MR. SHERWOCD:  Your Honor, | call Eli Parker.

CHAl RMAN TALEFF: Ckay.

M. Parker, if you want to approach the podi um
and I'll swear you in, and then you're entitled to sit in
the chair, if you prefer, to standing, as |long as you
adj ust the m c enough so that we can hear you.

(Wtness sworn.)
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DI RECT EXAM NATI ON OF ELI PARKER
BY MR SHERWOOD:
So could you please state your nane full nane.
El i Parker
And, M. Parker, how old are you?
42.
And where do you reside?
M ssoul a, Mont ana.

And what's your current occupation?

> O » O » O » O

|"man attorney for the public defender system
Q And how I ong have you been an attorney for the
publ i ¢ defender systenf
A  Since Decenber of 2006.
CHAI RVAN TALEFF: M. Parker, could you pull the
mc alittle closer to yourself? Thank you.
THE WTNESS: How s that?
CHAl RMAN TALEFF: We'll see.
Q (By M. Sherwood) And was that when the state
publ i c defender systemas we know it today cane into
exi stence?
A | think it was a few nonths before that, in the
summer, that it canme in.
Q Ckay.
A June or July of 2006.

Q And | want to talk briefly about your education.

213
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Where did you attend col |l ege?

A Cornell College in lowa. Munt Vernon, |owa.

Q And |l aw school ?

A Mssoula, Mntana. University of Montana.

Q So you currently work for the public defender
system Wiat is it you do for thenf

A  Since probably about Novenber 2011 I've handl ed
the civil cases involving guardi anshi ps and invol untary
commi t ment s.

Q And the public defender system is that a
st at ewi de system now?

A It is.

Q There are certainly laws that pertain to its --
how it functions, but are there -- are those |laws, do they

have statew de application?
MR MOOG M. Chairman, |'mgoing to object to
this line of questioning on rel evance.
CHAl RMAN TALEFF:  Sust ai ned.
Q (By M. Sherwood) so when you -- you say you
represent people in -- when there are guardi anship
pr oceedi ngs?
A Yes.
Q And when you do that, are you appoi nted?
MR. MOOG  (Objection; relevance.
CHAI RVAN TALEFF: 1'11 allow that question, but
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|'ve made rulings pretrial on this issue, Counsel, so go
ahead and proceed.

You may answer the question, M. Parker.

THE W TNESS: Thank you

Yes, |'m appointed by the Court, which is under
the statute.

Q (By M. Sherwood) And, M. Parker, there has been
a pretrial ruling that you won't be allowed to testify as
an expert. W discussed that. |If you think |I'm asking you
a question that is why you do things, I'"'mnot. | just want
to ask what you do.

A  Ckay.

Q Al right. And so for |ast seven years, roughly,
you said you perforned that role in Mssoula County?

A Yes.

Q Ckay. And in the |last seven years, when there
are adults charged with -- or that are subject to
guar di anshi p proceedi ngs, has any other attorney been
appoi nted to represent those individuals?

MR. MOOG  (Objection; relevance.
CHAI RVAN TALEFF: Sust ai ned.

Q (By M. Sherwood) There was sone di scussion
yest erday about the standard operating procedure in
guardi anships. |Is it standard operating procedure in

guar di anshi ps for the appoi ntment of private counsel ?
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A No.

Q If you were to be appointed to both serve as
attorney and guardian for a person in a guardianship
proceeding for an adult, would you accept the appointnent?

MR. MOOG  (bjection; relevance.
CHAl RMAN TALEFF: Sustained. This is
i nperm ssi bl e expert testinony, Counsel.

Q (By M. Sherwood) Have you ever been appointed to
represent a guardian or a protected person in a
guar di anshi p proceedi ng as both counsel of record and
guar di an?

MR. MOOG  (Objection; relevance.

CHAI RVAN TALEFF: 1'Il allow that question.

THE WTNESS: No, | haven't. Specifically, you
said guardian. | think you neant guardian ad litem

Q (By M Sherwood) | did. |'msorry.

A And neither.

Q Do you currently represent sone individuals
that -- in your capacity as attorney for people who are
pr ot ect ed peopl e under guardi anshi p proceedi ngs?

MR. MOOG  (bjection; rel evance.
CHAI RVAN TALEFF: Sust ai ned.

Q (By M. Sherwood) When you are appointed to

represent people as attorney of record, is there any -- do

t hose peopl e get your services regardl ess of whether they
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can afford to pay or not?
MR. MOOG  (Objection; relevance.
CHAI RVAN TALEFF:  Sust ai ned.
MR. SHERWOCOD: Well, M. Chairman, | don't want

to spend a lot of tinme here in sone sort of -- having
issues. | would make an offer of proof at this tine,
however .

MR MOOG Can | voir dire?

CHAl RMAN TALEFF: Pardon?

MR MOOG May | voir dire the w tness?

CHAl RVAN TALEFF: No, | don't think there's any
reason to voir dire the witness. Counsel can certainly
make an offer of proof. We will let this witness -- if
you' re concl udi ng your exam nation of himand then naking
an offer of proof, in order to not have the panel tainted
by the offer of proof, | would excuse the panel. If you
make the offer of proof on the record before ne and
counsel, then we'll proceed.

So if you're concluded -- if you've determ ned
that you can cannot proceed any further wth M. Parker,
that's fine. W'IIl recess and I'll |let you nmake the offer
of proof.

MR. SHERWOOD: | have one nore questi on.

CHAl RVAN TALEFF: That's fine. Go ahead.

Q (By M. Sherwood) Do you currently represent a

217

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

mllionaire in guardi anshi p proceedi ngs?

MR. MOOG  (Objection; relevance.

CHAI RVAN TALEFF:  Sust ai ned.

MR, SHERWOOD: M. Chairman, | don't want to get
in an argunment with you, but | do want to establish sone
things on the record. And |I'mhappy to wait for the rest
of the panel to -- or we can | eave the panel here and go
sonmewher e

CHAl RMAN TALEFF: Well, the court reporter is set
up here, M. Sherwood. So we will --

MR. MOOG  Should | do ny cross first?

CHAl RVAN TALEFF: You -- | don't know what there
Is to cross, but go ahead.

MR. MOOG | have one question.

CROSS- EXAM NATI ON
BY MR MOOG
Q Have you ever practiced in Butte, Silver Bow
County?
A No.
Q Ever practiced before Judge Krueger?
A No.
MR. MOOG That's all | have.
MR. SHERWOOD: May | redirect on that?
CHAI RVAN TALEFF: On that particular |ine of
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gquesti oni ng, sure.

REDI RECT EXAM NATI ON
BY MR SHERWOOD:

Q Are there standards that have been adopted in the
publ i ¢ defender systenf

A Yes.

Q And are you aware of any standard that excepts
your performance -- in which there's an exception for
publ i c defenders for Judge Krueger?

MR. MOOG  bjection; relevance, argunentative.
CHAl RMAN TALEFF: Sust ai ned.

MR. SHERWOOD: Then | believe |'m done here.
CHAl RMAN TALEFF: Al'l right.

M. Parker, thank you. You' re excused.

| don't know if you're here under subpoena or

not .

THE W TNESS: | am

CHAI RVAN TALEFF: If you are, you're excused. |
appreciate your patience. | will note that |I don't think

the situation in terns of your testinony should cone as a
surprise based upon sone prehearing rulings that have been
made, so |I'msorry and apol ogi ze that you had to sit
outside for a day waiting for this. But you are excused.

And we'll be in recess while counsel and

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

respondent nmake this offer of proof.
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COW SSI ONER O BRIEN:. M. Chairnman, are we goi ng

to get a chance to ask him questions or not?
CHAl RVAN TALEFF: Fair question. All right.
COW SSI ONER O BRIEN:  After the offer of proof?
CHAI RVAN TALEFF: No, we'll do it now.
Ms. DeVries?
COW SSI ONER DEVRI ES: No questions.
CHAl RMAN TALEFF: M. O Brien?
COW SSI ONER O BRI EN: No questi ons.
CHAl RMAN TALEFF: gl e?
COWM SSI ONER OGLE: | have a couple of questions.

EXAM NATI ON
BY COWMM SSI ONER OGLE:

Q Soit'srequired, is it not, that in a
guar di anshi p proceeding for the all eged i ncapacitated
person to have an attorney?

CHAl RMAN TALEFF: M. Ogle, I'"'msorry. [|'ve
ruled that he's not allowed to testify as an expert

Wi tness, so | don't want himexamned, if | nay, on

guestions that would anbunt to expert testinony after 1've

precluded it.
That's why | was hesitant to have questions from

t he panel.
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COW SSI ONER OGLE: Ckay. | -- I'm-- | don't
know that this is --

CHAl RVAN TALEFF: Okay. Well, that's fine then.

Just -- | want to be consistent with the ruling. But go
ahead.

COWM SSI ONER OGLE: | was just aski ng hi m what
the statutes required. |s that considered opinion

testi nony?

CHAl RMAN TALEFF: | think it is, but go ahead.
|'ve et some of the attorneys testify about it.

THE WTNESS: |'msorry. Could you repeat the
questi on?

Q (By Comm ssioner Ogle) Isn't that a requirenent
in a guardi anship proceeding that the all eged incapacitated
person have an attorney appointed to represent thenf

A Oh, absolutely. It would be a due process
violation if they didn't have an attorney.

Q And is there any necessity that that attorney be
fromthe public defender progranf

A Either fromthe public defender or an attorney of
the respondent's choosi ng.

Q GCkay. So it could be either a private attorney
or a representative fromthe public defender systenf

A A private attorney of the respondent's choosi ng.

Q Ckay.
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COWM SSI ONER OGLE: That's all | have,

M . Chai r man. Thanks.

CHAI RVAN TALEFF: Ms. Menzies?
COW SSI ONER MENZI ES:  No, sir.
CHAI RVAN TALEFF: Ms. Mal oney?
COWM SSI ONER MALONEY:  No.

CHAl RMAN TALEFF: M. Bel ke?
COW SSI ONER BELKE:  No.

CHAI RVAN TALEFF: M. Bl ack?
COMM SSI ONER BLACK:  No.

CHAI RVAN TALEFF: Ms. Perry?
COW SSI ONER PERRY:  No.

CHAl RMAN TALEFF: Ms. Faure?
COW SSI ONER FAURE:  None.

CHAl RMAN TALEFF: And | have no questi ons.
MR. MOOG  One foll ow up.

RECROSS- EXAM NATI ON

BY MR MOOG

Q

M. Parker, does -- the statute that speaks to

appoi nt nent of counsel for a ward, does it also allow a

court to appoint an appropriate official to represent the

war d?

A
Q

Yes.

That's all | have.
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CHAI RVAN TALEFF: Okay. All right.
Now, we will be in recess, and we will allow the
offer of proof. | would imagine it will take five m nutes

or less, so please don't go far.

MR. SHERWOOD: Thank you, M. Parker.

(Panel | eaves the courtroomat 9:13 a.m)

MR. SHERWOOD: So, M. Chairman, you've already
ruled pretrial that he cannot be called as an expert, and
for purposes of this offer | would iterate that we
respectfully disagree, and that if allowed to testify as an
expert, he would have testified consistent with the opinion
rendered in his -- in the expert disclosure that |
provided. But in addition to that today, M. Parker, if
allowed to testify, would testify not to as any opi ni ons,
but to the standard practice in a statew de system of the
public defenders office, and he would testify that since
approxi mately 2006 when the public defender system went
into effect, there are new | aws governing the
representation of adults in guardianship proceedi ngs, and
not only new | aws, but there was a critical anendnment to
72-5-315 which struck the |anguage that's found in
M. Shapiro's proposed order for Judge Krueger, the
| anguage that tal ked about how there's an appoi nt nent of an
attorney and there -- and that the attorney is serving as a

guardian ad litem That was Senate Bill 164 from 2006, and
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it was | abeled as an act to clarify the | aw.
He woul d al so testify that under current |aw
the -- as to -- he was limted -- said in a limted fashion

today that all appointnments are handl ed by public
def enders.

He has not -- does not -- isn't aware, as he
sai d, that anybody besides the public defenders office has
been appointed to represent a protected person in a
guar di anshi p proceeding -- this is on an adult level. And
since -- since the inception of the public defender system
| -- and that, pursuant to state |law, that person is
provi ded those services free of charge because of a
| egi sl ati ve decision that they should not have to incur
costs or attorneys fees when an attorney has been
representing them

He woul d al so testify that he would not accept an
appoi ntnent, nor is he aware of anybody in his office or
statew de, that has ever accepted an appointnent that -- in
which the Court purported to have themrepresent -- have
t he appointed attorney represent the protected person both
as an -- as the attorney of record, in the role of
advocating on behalf of that attorney, and as a guardi an ad
litem in the role of |ooking after that person's -- the
protected person's best interests.

He would further testify that in his experience
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of nine years, that no -- or seven -- the |last seven years,
| apol ogize -- that the -- no guardian ad |item had been
appoi nted in any proceeding in which he was invol ved
because it would be redundant. He wouldn't say that here,
Judge. | wouldn't have asked hi m because | wasn't going to
ask himany whys -- any question of why. But he woul d say
that in -- universally, in those proceedings that he's been
i nvol ved, a visitor has been invol ved pursuant to the

current statutory provisions in Title 72.

| offer this for purposes -- not of establishing
anybody did anything wong here. | offer it because
Ms. Morin was aware of these statutes, as she'll testify,
and -- and that the -- given the current state of the | aw

and what she saw in the pleadings in the guardi anship
proceedi ngs, it gave her no indication that
Ms. Churchill -- no reason to believe that Ms. Churchil
was playing or serving the role of anything other than
guardian ad litem

' m done.

CHAl RMAN TALEFF: Ckay.

MR. MOOG May | respond?

CHAl RMAN TALEFF: You don't need to respond to an
of fer of proof, Counsel.

All right. W wll gather the nenmbers of the

conmm ssion back, if you would, Shelly, please, and we'l|l
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resune the hearing.

(Comm ssioners enter the courtroom)

CHAl RVAN TALEFF: Back in session with the full
menbers of the conmm ssion.

M . Sherwood, call your next w tness, please.

MR. SHERWOCD: Your Honor, | call Tina Mrin,
pl ease.

CHAI RVAN TALEFF: You were previously sworn,

Ms. Morin, but | think probably for purposes of making sure
the procedure is right, let nme swear you in again.

(Wtness sworn.)

CHAI RVAN TALEFF: You may be there a while, |
have a feeling, Ms. Morin. Do you want to get sone water
or sonet hi ng?

THE WTNESS: | have sonme handy.

CHAl RVAN TALEFF: Okay. Well, if you need to
step away, feel free to do that to get your water.

THE W TNESS: Okay. There's a red light on. |Is

that sonething --

CHAI RVAN TALEFF: | don't have any idea what that
IS.
MR. SHERWOOD: | think it means your tinme is up.
CHAl RMAN TALEFF: Go ahead, M. Sherwood.
1111
1111
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DI RECT EXAM NATI ON OF TI NA MORI N
BY MR SHERWOOD
Q So, Ms. Morin, you have in front of you a
not ebook, and I nentioned it yesterday. If you need to
refresh your nmenory based on the information contained in
t hat not ebook, please feel free to refer to it, the
i nformati on.
You -- so there was a brief intro yesterday, but
let's begin at the beginning.
You're the respondent in this case?
Correct.
Ckay. And what to you do?
"' man attorney.
And for how | ong have you been an attorney?
Appr oxi mately 25 years.
And where were you born and rai sed?
Arl ee, Mont ana.
And where do you currently reside?
Butte, Mbntana.
And where did you do your undergraduate work?
The University of Montana, M ssoul a.

And | aw school ?

> O » O » O » O » O >» O >

Uni versity of Montana, M ssoul a.
Q ay. VWhen you were at the U of M| aw school

did you -- aside fromjust your class work, did you
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participate in any other activities?

A Yes, | did. | was privileged to be a nenber of
the Public Land Law Review, and then ultimtely editor of
the Public Land Law Review. | was also privileged to be
selected to be on the Moot Court team and | conpeted at
t he regionals and national |evel.

Q So |l think you already told nme, but you were
admtted to practice in '92?

A That's correct.

Q And you discussed it briefly yesterday with
M. Moog, but when you finished | aw school, your first
enpl oynent was w th whonf

A | began immediately with Poore, Roth & Robi nson
in Butte.

Q Ckay. And for how long did you work for Poore
Rot h?

A You know, I worked for them for a nunber of
years, but then eventually |I was a partner. And | was
there approximtely 16 years.

So at sone point you decided to | eave Poore Roth?
Correct.

Ckay. And by then did you have chil dren?
Correct. | had two children.

M nor chil dren?

> O >» O >» O

At the tine | left Poore, Roth & Robinson, yes.
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| desired to have nore tinme with them
Q So when you were at Poore Roth, what were your
areas of practice?
A Initially, very predomnantly it was enpl oynent
| aw defense. | was nmentored with Don Robi nson there. And

we also did a smattering of other things, but then also the

other area that | focused on was estates and probate.

Q Wen you left Poore Roth, where did you go?

A | opened ny own law firm

Q In Butte?

A Yes.

Q And what -- did you have any areas of enphasis or
practice, specifics in -- when you went to solo practice?

A Yes. It certainly has evolved, but initially it

was i ncludi ng enpl oynent defense. That evolved into
enpl oynent plaintiff's work. | did a fair anount of
securities litigation, which was very unusual and very
interesting. And then | have really evolved into persona
injury plaintiff's work. And still doing the enpl oynent
plaintiff's work, but a | ot of personal injury.

Q Soit is fair to say over the years that you had
not done to | ot of guardianship proceedi ngs?

A \Wiile at Poore, Roth & Robinson | was involved in
a fair nunmber of guardianship proceedi ngs that woul d be

attached to an estate or probate proceeding. But in
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private practice -- or solo practice, | have been invol ved
in approximately four, | think, guardi anship proceedi ngs.

| currently represent a young man who's under
guardi anship with a -- nostly representing himw th regard
to his stated interests against a difficult trustee.

Q Throughout your career did you -- have you done
pro bono work?

A Yes. | have an ethical obligation to do pro bono
wor k, and | have always net that obligation.

Q And do you represent -- or did you represent
M. Lowney in the guardi anshi p proceedi ngs we've been
di scussi ng pro bono?

A | didn't represent himduring the guardi anship
proceedings. | canme late to that. And | represented him
in the appeal of those proceedings. And, yes, it was and
has al ways been pro bono.

Q As far as -- | just want to ask you briefly about
what you do in the world. Do you performany, oh, let's
say, work on behalf of nonprofits or organizations,
charitable, et cetera? You talked to ne sonethi ng about
board of Safe Space. Could you explain that?

A Sure. There's a facility in Butte called Safe
Space. It's a battered wonen's shelter. | have served on
their board of directors for a nunmber of years. [|'m not

currently on that board. But | was on the board when their
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address got published and -- in the Yell ow Pages -- and got
t hem sone great security neasures.

|'"'mactive in two churches. One in Butte,
Abundant Life Fell owship, where | have taught Sunday
school. M kids work in the nursery. Well, my son doesn't
now. He's at the University of Montana right now, but ny
daughter still does.

And then I'mvery active in a church in ny
homet own on the Fl athead | ndi an Reservation, One Voice
Children's Church where we provide a neal every Sunday for
the kids and services. There's no adult services. Just
for kids.

Q So you nentioned kids. You have two chil dren?

A | do.

Q And are they now out of the hone or --

A Nat haniel is 19, and he is currently at the
University of Montana. He is a red shirt freshman for the
Giz football team Go Giz. And he is also in the
Davi dson Honors Col | ege, where he is still deciding on his
under grad, but contenplating | aw school .

Q And your daughter?

A M daughter Hannah is 15. She is a sophonore at

Butte Hi gh School. And she is active -- honor roll, good
student -- great student -- and active on three varsity
sports: Volleyball, basketball, and track.
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Q In the course of your pro bono work, have sone of
t hose cases upon whi ch you worked been assigned to you by
di strict court judges?

A Yes. Yes. Butte-Silver Bow has a program where
the district court judges have assigned pro bono work.
|'ve been assigned dissolutions. | don't do any work in
that area nyself, so | have | ooked nore for assignnents
that don't involve dissolutions. And so | did accept
M. Lowney as a pro bono case.

Q But he wasn't -- but not as an assignnment or
appoi ntnent by a court?

A Correct.

Q ay.

A Just as a choice of mne, to conply with ny
et hi cal obligation

Q So at one point you nmet Ron Lowney, your current
client?

A Correct.

Q How di d that come about ?

A You know, he was referred to ne and wal ked
t hrough ny door one day.

Q And did you -- you net with hinf

A | did.

Q So what was your understanding of the situation?

A As he explained it to nme, and which I have since

232
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confirnmed, he had been married 50 years to the |ove of his
life. They'd been together since they were 16, and they
had an adult son with nental -- with a nental disorder,
bi polar. He was unenpl oyed, out of work, honeless. He
came to the honme, wanted his chil dhood hunting rifles to
sell --

MR. MOOG  (Objection; relevance, and al so
hear say.

CHAI RVAN TALEFF:  Sust ai ned.

Q (By M. Sherwood) So let's focus a little nore on
his status with Judy Lowney. Was it your understandi ng
that there had been proceedi ngs, guardi anshi p proceedi ngs?

A Yes. Wile Ron was being held at Warm Springs in
an eval uation period -- he had not been commtted and they
could not hold himeventually after that |egal tine period
because they found no nental illness -- while he was there,
this sanme son started guardi anshi p proceedi ngs on his
not her. And so when Ron canme out of Warm Springs -- when
they had to rel ease hi m because they couldn't hold him --
guar di anshi p proceedi ngs had been begun against his wfe.

Q And apparently M. Lowney, your eventual client,
want ed you to do sonet hi ng?

A Yes. He asked nme to get his w fe back.

Q VWhat was your understanding as to Judy's status

at that point?
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A My understanding at that point in tinme is that
per manent guardi ans had been appoi nted over her, and the
guardi ans were her brother -- younger brother -- and his
wi fe.

Q GCkay. And did you -- were you able to garner
what her residence status was at that point?

A Yes. She was being held at the Renai ssance
living center in Hel ena.

Q And at this point this is all based on solely
what M. Lowney is telling you; right?

A Correct.

Q Oay. Oher than the fact that he -- that she
was being held, did he -- at this Renai ssance, did he
represent to you that there were other rights of hers that
m ght have been infringed?

MR. MOOG bjection. Calls for hearsay, also
wai vi ng privil ege.

CHAI RVAN TALEFF: |'m concerned about the
privilege aspect of this.

Is M. Lowney going to testify, Counsel

MR. SHERWOCOD: No.

CHAl RVAN TALEFF: Then 1'Il1l sustain the
obj ecti on.

Q (By M. Sherwood) So you talked to M. Lowney

about this?

234
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A | did.
Q And do you have his perm ssion to discuss what he
woul d have told you?
A | do.
CHAl RMAN TALEFF: Is it in witing? His
perm ssion to waive the --
THE W TNESS: Hi s wai ver, yes.
CHAI RVAN TALEFF: Go ahead, Counsel .
MR. SHERWOCD: Well, | think there was a second

to that objection, or second part of that, and that is

that --

CHAI RVAN TALEFF: That is hearsay?

MR. SHERWOOD: -- that is hearsay.

CHAI RVAN TALEFF: | wasn't saying you coul dn't
ask the sane question. |'mjust saying proceed with your

exam nat i on.

Q (By M. Sherwood) Well, did you, at that point,
take anything M. Lowney told you as the gospel ?

A No.

Q Oay. And so are you suggesting that what he was
telling you then -- that you're telling this panel that
you're offering it for the proof of what he told you as
bei ng true?

A No.

Q So you had this -- discussions with hinf
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A | did.

Q And was it your understanding that there were
ot her rights that were being viol ated?

A Yes.

Q \What were they, allegedly?

A He asserted that Judy's constitutional right --
of course, he didn't use that |anguage. He doesn't know
t hat | anguage. But that she was being prevented from
havi ng representati on, soneone to speak for her. She was
bei ng, of utnost inportance to him-- and | found out
|l ater, to her -- was being prevented from practicing her
religion. She's a devout Catholic. W're tal king Mass
every day, communion every day fromthe hand of a priest,
and church on Sunday, every Sunday. And she was not being
permtted to practice her religion.

She al so was not being permtted to have
comruni cation with the outside world. Her cell phone had
been confiscated. Her mail was confiscated. She was not
allowed to send mail. She was not allowed to receive mail.
She wote to M. Lowney every single day of her distress
and of her love for him and only the letters that her
guar di ans perceived to be sonmewhat benign were allowed to
come through to M. Lowney.

Q This is all what he was telling you?

A Correct. But | subsequently confirned every
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singl e one of those.

Q Oay. So |l don't think I"'malone in the world as
an attorney believing that every crackpot in the world
cones to ny office, but did he disclose to you that he'd

had nental issues?

A I have to grin when you say that because
prof essor -- the Duke used to tell us, don't believe
everything your clients tell you; your clients wll lie to
you.
So, yeah, | had concerns because there were
al l egations that he had nental illness. And in sone of the

pl eadings | saw there were assertions that he had a | ong
hi story of nental illness, that he had a | ong history of
vi ol ence, none of which was true.

And | went -- | got the file from VWarm Spri ngs.
| consulted with two PhD psychol ogi sts after the fact, and
they confirnmed that, yeah, there's no diagnosis of any
mental illness other than depression, which, as they all
said to ne, to be -- fully understood; yeah, in this
situation, that m ght be occurring.

Q So who was this M. Lowney? Wat did he do?

MR. MOOG  (bjection; relevance.

CHAl RMAN TALEFF: It's innocuous, but | don't
know that it's relevant. Go ahead.

THE WTNESS: M. Lowney is a gregari ous
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extrovert who is a longtine coach and teacher in Butte.
And he retired early in order to take care of his wfe who
had been di agnosed with M5. He had been caring for her
with her M5 for 20-plus years at the tinme that they were
split up.

He currently is just a -- | think what you woul d
call a character around Butte, in the sense that he attends
every sporting event of Butte Hi gh, Central, Tech -- he
goes to Dillon -- and roots and cheers for the kids.

Q So when you had your initial consultation with
M. Lowney, how did he present enotionally?

A Exceedingly distressed and very, very fervent in
trying to get nme to understand how nuch he loved his wfe
and how nmuch they wanted to be back together.

Q So you had this neeting with him And did you
commt on the spot to represent hinf

A | did not.

Q Oay. | don't really want to know what ot her
people told you, but I want to know who you woul d have
reached out to to check out M. Lowney's story.

A You know, initially, my main concern was that he

was -- it's ironic that this was ny main concern

initially -- was that he mght still be represented,
because he had had prior attorneys. | knew one of them so
I -- 1 ended up reaching out to all of them-- but
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initially to Robert Wel an, now his Honor, in Butte, to
find out if he still represented Ron, and then also to find
out about what he knew about his representation and the
facts of the case. And he confirmed to nme that he no
| onger represented Ron, and that -- he also confirmed to ne
everything that Ron was telling ne as true.

When | think about it, it was just such an
I ncredul ous story that there was sort of a disbelief at
first, but Bob did confirmit was true.

Q And was M. Lowney, Ron, was he al so at one point
represented by a Wlliam Driscoll in Helena?

A Bill Driscoll, yes.

Q Oay. So did you reach out to Bill?

A | did. Bill was Ron's |last attorney. He was the
attorney that represented hi mthrough the guardi anship
proceedi ngs and then, at the end of that, had told Ron that
he just didn't believe that he could go forward anynore.
And so that is why Ron cane -- was | ooking for an attorney
to appeal that deci sion.

So, yes, | did speak with Bill.

Q And did you attenpt to reach out to a third
| awyer at that tinme?

A Yeah. He -- John Mchael Myers up in the
Kal i spell area was, | believe, Ron's first attorney. |

t hink Bob was second. | heard that from Ron yesterday.
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But, yeah, | did, and | didn't -- | did not hear back from
himprior to agreeing to represent Ron, but | was
confortable in that sinply because | talked to two of the
attorneys, and M chael Myers was first. So | knew, since
Ron had been represented by Bob and Bill, that it wasn't
possi bl e that John M chael was still representing him

Q And, now, with respect to any concerns you m ght

have had about M. Lowney's nental state, | think you said
that you reached out and -- or got docunents from Warm
Spri ngs?

A | did.

Q And would that have been -- what, Ron signed a
rel ease or sonet hi ng?

A He did.

Q OCkay. D dyou attenpt to reach out to a Dr.
Schaf er?

A | did.

Q And was that because he showed up i n those
reports?

A He did. After Ron was rel eased from Warm Spri ngs
because they could no |longer hold himlegally, he saw this
Dr. Schafer. Dr. Schafer, his records showed that Ron had
no -- no diagnosable nental illness. And -- but | was
never able to talk with himdirectly because he had noved

and we literally couldn't find him

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

241

Q D dyou also look at records froma M. Mahoney?

| don't really want to know what they have to say. |

just -- was that included as well?
A Yes.
Q Ckay. So based on your, | guess, due diligence

in checking that out, did you have any concerns about Ron's
mental capacity to be a client?

A No concerns about his nental capacity. As a
human being, | certainly had concerns about the stress that
he was under.

Q So | think you indicated that you then agreed
that you woul d represent Ron.

A | did.

Q ay. And for what purpose?

A The stated purpose of the representation was to
assist himin being reunited with his wfe.

Q Ckay. But wasn't there an i mmedi ate concern
about an appeal ?

A Oh, yes, you're right. Yeah. Yes. He --

initially, I had to -- in order to get to the stated
purpose of reuniting himand his wife, | had to litigate
t he appeal .

Q Al right. So Ron Lowney cones to you, tells you
this story. You need to check it out, and you do. Does

that | eave you nuch roomfor -- as far as tine -- to neet

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

242

t he appeal deadline?

A No, it was running. That deadline was running.

Q Ckay. But you net it?

A |1 did, and | did with the help of Bill Driscoll.
He was very gracious in hel ping ne understand the appeal
I ssues because | had not been invol ved prior.

It's hard to conme in on a case and just do the
appeal when you haven't done the trial and | ead-up. But he
did help with that.

Q So at the point that you filed the appeal, had
you reviewed all of the pleadings and record in the
guar di anshi p proceedi ng?

A No.

Q Had you reviewed enough to where you felt that
t he grounds on which you filed the appeal were legitimte?

A Ch, yes. Un-huh.

Q So you had to file a notice of appeal. Wen you
did, whomdid you serve?

A You know, | don't -- yes, it's -- it is ny
docunent, and | signed it, but literally --

Q Let's take just the notice of appeal first.

A | believe on that certificate of service was
St eve Shapiro, Debbie Churchill, a woman from Adult
Protective Services -- Marian Mirphy, | think, was her

name; | can see it -- and | think there was a fourth
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per son.

CHAI RVAN TALEFF: I'msorry, but if you're
| ooki ng at a docunment that |'ve excluded as an exhibit,
that's i nproper.

THE W TNESS: " mnot | ooking at a docunent, sir

CHAI RVAN TALEFF: | don't know what you have in
front of you, Ms. Morin. It's -- references sonething to

refresh your recollection. There's been no foundation |aid
for you to refresh your recollection. So if you' re | ooking
at a docunment, I'mjust telling you | don't think it's
appropri ate.

THE W TNESS: | understand, your Honor -- or
M. Chairperson. 1I'mnot |ooking at anything. This is
from nmenory.

Q (By M. Sherwood) Well, you nade sone notes?

A | did.

Q And you've got notes in front of you. | want to
make sure we're clear wth the chairman.

" m 1l ooking at Page 8 of those notes.

CHAI RVAN TALEFF: Counsel, those notes are not in
evi dence, and you haven't laid a proper foundation for her
to be review ng notes.

MR. SHERWOCOD: | thought that | had requested
when she took the stand that she be allowed to refer to her

notes to refresh her nenory.
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CHAl RVAN TALEFF: You nade a statenent. You did
not nmake any such request. And |I would have denied a
request absent a proper foundation being laid. And you
haven't done that yet.
And M. Mdog is entitled to | ook at those notes
if she's going to refresh her recollection. | don't think

t hat has happened.
So we're going to proceed under the rules.
Q (By M. Sherwood) Did you nmake notes?
A | did.
Q Ckay. And do you have themin front of you?
A | do.

Q And did you nake them because you were concer ned
that you woul d not be able to renenber everything when you
testified and wanted to be able to refer to those notes to
ensure that what you were saying is truthful and accurate?

A Yes. And clearly right now !l can't renenber who
all was on the certificate of service.

Q Oay. But in Page 8 of those notes, did you nake
a note who you did serve?

A Yes.

Q Ckay.

CHAl RVAN TALEFF: And | al so do not want these

notes to be a circunvention of ny pretrial orders l[imting

exhibits. So I"'mjust telling you, Counsel, I'mgoing to
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be very careful -- or you need to be very careful.
MR. SHERWOOD: Well, | don't want to get sideways
with the chairman, and so --
CHAI RVAN TALEFF: 1'mnot trying to get sideways
with you, Counsel. I'mtelling you |I've nmade sone rulings,

and you don't get to circunvent that by creating notes
whereby she, in fact, is going to testify about docunents
that | excluded because they weren't tinely filed.

So Ms. Morin can tal k about what her recollection
is, but if she has to refer to notes that are based on
docunents that have been excluded, | think that's i nproper,
and ' mnot going to allow it.

THE WTNESS: |If I mght hel p, the docunent that
shows the certificate of service is not excluded. It's an
ODC exhi bi t.

CHAl RVAN TALEFF: Well, then you should refer to
the exhibit. | don't recall the --

MR. MOOG Notice of appeal is not an exhibit.

CHAI RVAN TALEFF: If it is an exhibit, then |
suspect counsel can point it out.

MR. SHERWOOD: Well, | acknow edge that you have
ruled that | can't introduce any exhibits because | was
| ate to producing them

CHAI RVAN TALEFF: | didn't hold that you can't

use ODC s exhibits that have been admtted, so let's
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proceed. That's ny ruling.

MR. SHERWOOD: | don't want to get sideways wth
you, M. Chairman, and she does have in a second portion of
those notes in front of her -- she has in front of her sone
exhibits that are not ODC s that you said she could not --
that we couldn't nove the introduction of, that are, as |
said, not ODC's. And |I'd |ike an opportunity to take those
out of her notebook so that there's no allegation that
we're doi ng sonething that you' ve nowtold ne we can't do.

CHAl RVAN TALEFF: Okay. |I'mnot telling you you
have to take anything out of the notebook. | don't want
her referring to the notebook and to itens that have been
excluded. It's sinply followng the rules of evidence,
Counsel .

You don't need to be worried about getting
sideways with me. |'mjust adhering to the rules of
evidence. And there's a proper procedure, and a docunent
IS the best evidence of its content, and it shoul d have
been i ntroduced as an exhibit and offered. And it wasn't
timely identified, so it's excl uded.

You can't get around that ruling by saying she
doesn't have a recollection of it unless she | ooks at the
docunents and, in effect, testifies about it. So...

MR. SHERWOOD: Well, | don't want to get her in

trouble or ne in trouble. |'"d ask for a brief recess to
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make sure what's in those notes and docunents that she has
in front of you are nothing that you said we can't nove --

CHAl RMAN TALEFF: That is fine. And | would al so
suggest you share that with M. Mog so that he knows
what's in this docunments notebook that she's referring to.

We'll be in recess.

Do you think 10 mnutes wll be sufficient,

M . Sherwood?

MR. SHERWOOD: | woul d hope so, your Honor.

CHAl RVAN TALEFF: We'll be in recess until five
after --

MR. SHERWOOD: Actually, your Honor, | have to
cross-reference to a conputer to nake sure that they are
ODC exhibits that are renmaining. May | have 15 m nutes?

CHAl RVAN TALEFF: You may. We'll be in recess
until 10:10.

MR. SHERWOOD: And, again, sorry for the "your
Honor," M. Chairman.

CHAI RVAN TALEFF: We'Il just take that in stride.

(Proceedings in recess from9:54 a.m until
10: 10 a. m)

MR. SHERWOCD: M. Chairman?

CHAl RVAN TALEFF:  Yes.

MR. SHERWOOD: So | presune that you antici pated

that M. -- | believe that Rule 612 requires that there be
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a request by the opposing party to review the notes. You
antici pated that, and over the break M. Mog and/or his
co-counsel had indicated that they do want to review Tina's
not es.

W' ve now renoved anything that is contradictory
to what you ruled earlier. | do wish, for the record, to
object to your ruling, in that | don't agree, but | don't
see a need to argue. And |I believe that M. Miog wll want
to see these before we proceed.

CHAI RVAN TALEFF: Well, he's entitled to, which
is nmy ruling. And you still have to have the requisite
foundation laid that she needs to reference that in order
to testify. But if you're nowready to show that to
counsel, you should do so.

And then when you're to ready proceed, M. Mdog,

l et me know.

MR. MOOG  (Reviews docunents.)

I'mready, M. Chair.

CHAI RVAN TALEFF: GCkay. You want to put anything
on the record, M. Mdog, about the notebook?

MR MOOG No, | think she can proceed.

CHAl RVAN TALEFF: All right. W' re back in
recess with the full conmm ssion at 10:15. You nay proceed
W th your exam nation, M. Sherwood.

Q (By M. Sherwood) So, Ms. Morin, if there cones a
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time when you don't recall -- because we're going to go

t hrough quite a bit a stuff here, legal ternms and stuff --
and you think you need to refer to those notes to refresh
your menory, just advise ne; okay?

A 1 wll.

Q Al right. WIlIl, | guess, nore inportantly, you
shoul d advi se the chair; okay?

A Yes.

Q Al right. So, on appeal, do you recall what the
I ssues were?

A Yes. One of the appeal issues, of course, were
the fees that had been awarded to M. Shapiro and
Ms. Churchill. Another issue was that the appointnent of
t hese particul ar guardi ans and how t hey were conducting the
guar di anshi p was infringing on Judy and Ron's
constitutional right to be married, basically to engage in
a marriage rel ati onshi p.

Q Al right. So at sone point you filed a notice
to appeal, and you said you served a nunber of people with
that. D d you then file a brief?

A Yes.

Q GCkay. And we saw reference to it yesterday. |
don't think we need to -- that | have to figure out what
exhibit it was. But on that brief you identified

M. Mog -- or, excuse ne -- M. Shapiro and Ms. Churchil
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as attorneys, and you identified Ms. Churchill in her
capacity of representing Ms. Lowney.

At that point, when you filed that brief, had you
had an opportunity to thoroughly review the entire
procedural file?

A No, there was no need to.
Q ay. So but when you filed that appellate
brief, you did identify Ms. Churchill as attorney for

Ms. Lowney; is that correct?

A Correct.
Q Wy?
A | did because -- again, renenber, | was not

involved in this process, so | don't really have an
under st andi ng of who everyone is. | don't necessarily need
to for the appeal because there was no -- no issue that we
were taking up on appeal that had anything to do with who
was or wasn't appointed at the | ower |evel.

And so | draft the brief. | have ny secretary
do, you know, the cover page and the certificate of
service. She just pulls out of, you know, the | ower
filings who should be on that certificate of service. And

on there is Steve Shapiro as an attorney for guardi ans, and

Debbi e Churchill was pulled off because there was an order
that -- the caption of the order said order appointing
attor ney.
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Q ay.

A  So it was no -- there was no consci ous
identifying of Ms. Churchill or M. Shapiro in any
particular role; just they were on the prior pleadings.

Q And so was there a need to conply with any
suprene court rule as far as service of parties?

A  Yes, of course. Yeah.

Q Were you being careful that you didn't mss
sonebody?

A I was very careful

Q So yesterday M. Shapiro identified a docunent.
| believe it was Decenber -- do you have their exhibits in

front of you?

A | do.

Ckay. So could you go to Exhibit 10, please,
Ti na.

A (Complies.)

Q And if we could go to Page 2 of that docunent,
pl ease.

A | have it.

Q And I'mreferring you to the fourth princi pal
paragraph. Do you see where you wite, M. Churchill as
her GAL -- and | presune that would be Judy Lowney's GAL?

A | see that.

Q So you address Ms. Churchill as her GAL.
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A Yes.
Q And you do that as early as Decenber 3rd, 2013.
A Yes.
Q Wy?
A

Because that is what Judge Krueger's order said
she was, despite the caption, and that was the role that
she had taken. That was the role that she had exhibited to
that point, was as GAL.

Q So are you saying that by Decenber 3rd -- well,
tell me whether or not | need -- by the Decenber 3rd, can
you tell nme whether or not you' d had an opportunity to
review the pleadings file in the guardi anship nore
t hor oughl y?

A Yes.

Q Ckay. And so based on your review of that, did
you conme to conclusions as to what Ms. Churchill's role was
here?

A Yes.

Q Oay. And I think I interrupted you. Wy don't
you just tell us what that was.

A Judge Krueger's order, that is entitled sonething
to the effect Order Appointing Attorney, was drafted by
Steve Shapiro. And in the -- the caption says appointing
attorney. In the body, it says, wll have the duties of

guardian ad litem
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And know ng that she had operated in the capacity
of guardian ad litem in the sense that she had al ways put
out best interest concepts for Judy, had never advocated
for Judy's stated interests -- and that is the difference
bet ween a guardian ad litem and an attorney for an
i ncapacitated person. Guardian ad litemis to be soneone
who | ooks at things and reports to the Court and does not
have confidentiality to these -- to the client, and then
makes a report to the Court and advocates for best interest
of the party.

And, you know, M. Shapiro yesterday -- or
Ms. Churchill yesterday testified to that effect, that she
believed that if what her client wanted was not in her best
interest, that it was her duty to go for best interest.

And that is the definition of guardian ad litem

Attorney is a different standard of
representation. |It's stated interest. So, for instance,
right now I'mrepresenting a young nan who i s under
guar di anshi p, has a head injury. His trustee wants himto
go to Mssoula to a nonth-long brain trauma center. He
does not want to go. And | am advocating for himto not go
because that is his stated interest. He has a guardi an,
and the guardian is advocating for what she thinks is best
I nterest.

There's a reason for that separation. W are,
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all of us, including Ms. Lowney, entitled to an attorney
that advocates for our stated interests, has confidence.
So | identified her here as GAL.

| al so know, under the law, that in 2006 -- prior
to 2006 there was a | ot of neshing of guardian ad litens
and attorneys in these types of proceedings. 2006 our
| egi sl ature recogni zed that conflict that was occurring and
t hat people's constitutional rights were being viol at ed.

So Senate Bill 167 ordered that the | anguage in
the statute that said appoint -- can appoint an attorney or
attorney of their choice and will have the duties of
guardian ad litem-- the very |l anguage that's in M.
Shapiro's proposed order that Judge Krueger signed -- be
struck. It was struck fromthe statute. And if you go
through that legislative history, it was struck for the
very reason that you cannot be both attorney and guardi an

ad litemin a guardi anshi p proceedi ng.

So | knowthat. | know that in 2006 that
happened. And | -- | can see the order. It says order
appointing. | realize that it's soneone who's used a form

that he's had for years. He's obviously not aware of the
change in the law. But the body does say, duties of a
guardian ad litem and that is how she acted. There was no
reason for ne to ever suspect that she would, six years

after the fact, claimto be an attorney.
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Q So when you filed the notice of appeal -- and
ultimately you filed your appellate brief -- was that nuch
of an issue to you at that tine?

A It wasn't an issue at all. It was on no one's
radar .

Q So you lost on the appellate |evel.

A W did.

Q But while you were on appeal, you filed sone
nmotions in front of Judge Krueger. |Is that fair to say?

A Yes.

Q Wuen you filed in district court, pending the
appeal , did you ever serve Ms. Churchill on those
pl eadi ngs?

A | did not.

Q Wy not?

A | knew and understood her to be the guardi an ad
litem And so for purposes of the appeal, which is still
consi dered the guardi anshi p proceedi ngs, she is still
appoi nted as guardian ad litemand still deserving of and

entitled to service of those docunents, which I did. Very
recent suprene court case, 2017, in re AMM the suprene
court doesn't hold -- it's dicta, but --

CHAI RVAN TALEFF: Counsel, I'msorry.

You're not going to be getting into expert

testinmony, Ms. Morin. |'mnot talking about what happened
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in 2017 with the suprene court.

So, I"'msorry, I'"'mgoing to junp here and say
this is irrelevant to the issues before this comm ssion.

THE WTNESS: M. Chairperson, I'mjust trying to
give you nmy state of mnd, what | knew at the tinme. And |
knew t hat guardi ans --

CHAI RVAN TALEFF: Was there an appeal pending in
2017 in the guardi anship proceedi ngs? There wasn't.

THE W TNESS: No.

CHAl RMAN TALEFF: So | don't see your state of
mnd in 2017 being an issue. | keep saying we need to
focus on what you did with respect to Ms. Churchill and her
role at the tines that are set forth in the conpl aint
that's on file here.

So we can proceed.

THE W TNESS: So your question was why -- why
didn't | serve her then in the district court proceedings,
right, where | began to file notions or wits of mandate to
try to get ny client time with his wfe?

Because | know, based on ny training --

Q (By M. Sherwood) At that tinme?

A At that tinme, based on ny training and educati on,
t hat appointnments in guardi anship proceedi ngs term nate as
soon as the proceedings termnate. And in this case it's a

guar di anshi p proceedi ng, whi ch nmeans as soon as per manent
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guar di ans are appointed, the appointnents -- visitor,
physician, and guardian ad litem-- all term nate because
there's no need for the redundancy of guardi ans and
guardian ad litem So that appointnent term nated.

Q So that was your thinking on why there was no
need to be serving Ms. Churchill?

A At that point I only needed to serve the
guardi ans through their attorney, M. Shapiro.

Q This assertion that you made in Decenber 3rd,
2013, in -- contained in Exhibit 10, did you iterate -- did
you repeat that assertion over tinme to M. Shapiro and/ or
Ms. Churchill?

A Yes.

Q So |l just want to get the chronol ogy down here
right.

So you cone into this case. You talk to
M. Lowney. There's -- you do your due diligence and you
agree to represent him You're going to do it pro bono,
and you file a notice of appeal.
This all occurred when, roughly?
Cct ober, Novenber 2013, | believe.
o '13?
| believe.

Ckay. And then you go up on appeal and you | ose.

> O » O »r

Correct.
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Q Do you recall when it was that you -- well, |et
me direct you to --

A And can | correct sonmething, M. Sherwood?

Q Yes.
A | had to refresh ny nenory with Exhibit 84, the
brief of appellant, and we filed that -- | believe the

noti ce of appeal was filed in 2013 and then our brief was
filed in February 2014.

Q Ckay. And if you could ook at ODC s Exhibit 1
if you need to refresh your nenory, do you recall when the
case cane back down fromthe suprene court? And the file
i ndicates -- the case register, | believe that it's
called -- indicates that the matter was cl osed.

Do you see that?

A Yeah. It -- according to this case register,
August 14, 2014, it's closed.

Q Ckay. So now let's junp ahead to -- to when it
was that you reached out to Disability R ghts of Montana.

Do you renenber when that was?

A Not precisely, but | believe it was in 2016.

Q Ckay. So we've got remtter cones down, case
cl osed, 8 of '14. There were no -- and it wasn't until
sonetinme in '16 that you reach out to Disability R ghts of
Mont ana?

A Correct.
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Q Oay. During that tine between August of '14 and
early '16, do you nake -- do you file anything else in the
district court?

A | believe | had filed sone wits of mandate with
Judge Krueger.

Q And you -- feel free to look at ODC 1 if that
rem nds you.

A \VWhat were your dates between?

Q Fromthe tine the remtter cones down on 8/' 14,
of "14, and the tinme in early '16 when you're reaching out
to Disability Ri ghts of Mntana.

A  Yes. On 11/19/2015 1| filed a notion for annual

report and request for consistent and regular visitation

on -- | filed briefs to that in Decenber.
Q Decenber of which year?
A 2015.
Q '"15. ay.
A  Then on Decenber 21st, 2015, | filed a petition

for wit of mandate. That would have been to get Judy to
be able to be with her husband for Christmas. Well, |
should say it differently. For ny client to be with his
wi fe for Christnas.

Q So you weren't purporting to represent Judy ever
here; right?

A Never di d.
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Q Oay. Wien you filed those two pleadings in '15,
did you serve Ms. Churchill?

A | did not.

Q Fromthe tinme that the renmitter cane back down

okayi ng the paynent of $22,000 in fees, plus, to

Ms. Churchill, did you -- did Ms. -- to your know edge, did
you have any reason to believe she was at all involved with
t he case?

A No. She was on nobody's radar. She had done
nothing. She retained no role in this matter by law.  Her
rol e was terni nat ed.

MR. MOOG  (Objection; asserting a | egal
concl usi on.
CHAl RMAN TALEFF: Sust ai ned.

Q (By M. Sherwood) Ckay. But that was your
belief. | think the chair has made it clear that we don't
get to argue law, but I want to know what your belief was.

A It was ny belief and under st andi ng.

Q Oay. So you filed these pleadings in late '15
and you don't serve her. You served M. Shapiro,
pr esunabl y?

A Yes.

Q Ckay. And as a result of you filing those
pl eadi ngs and serving M. Shapiro, do you get anything from

Ms. Churchill ?
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A No.
Q So it's now Decenber of '"16 -- or, no, excuse
mne -- it's nowearly '"16. And | think -- well, let ne see

if I can refer to a docunent.

A And, M. Sherwood, can | just add that, you know,
another thing informng ny belief was Ms. Churchill filed a
report to the Court as GAL. It says GAL report to the
Court. She held herself out to be a GAL.

Q Tinme frane. Wen did that occur? Was that back
when the proceedings were still active?

A During the guardi anshi p proceedi ngs, which | then
reviewed as -- you know, noving forward, trying to figure
out what we could do -- what | could do for ny client. And
| had to read her report to understand sone of the things
t hat had happened, and she does the report as a GAL.

Q Fine. So -- well, let's -- let ne | ook here.

Ch, | don't think there's any reason to review the
docunent, but would that have been the report that was

I ntroduced yesterday and di scussed by M. Shapiro?

A Yes.

Q GCay. So thenit's -- it's now, say, the first
of the year, 2016. You're still representing M. Lowney.
And is he still asking you to see if Judy can cone hone and

he can visit her?

A Yes.
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Q Al right. So how do you run across the
Disability R ghts of Montana?

A | was in al nost weekly contact with M. Shapiro,
aski ng, begging that he have the guardi ans set up regular
visitation, because at this point visitation is only being
al l oned very, very sporadically. Sonetines these people
who have been married for 50 years, spent 24/7 together,
hadn't seen each other in nonths.

Q That's what Ron is telling you?

A Yes. Yes.

Q GCkay. And so you're urging M. Shapiro to take
sonme action; right?

A Yes. And --

Q Oay. So let nme -- do you -- during all this

time, do you wite Ms. Churchill --

A  No.
Q -- asking her to take action on behalf of Judy?
A There was only -- | think only one tine, and it

was just that letter that we were just on, when | thought,
possi bly, as Judy's prior guardian ad litem that she woul d
have an interest in, still, her best interest.

And we have reports from experts, PhD
psychol ogi sts saying that the isolation of Judy was harnfu
to her. Very harnful to her. And one expert wote that he

considered it abuse. So I thought naybe an appeal to her,
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t hat maybe she'd step back in, consider stepping back in
and hel ping Judy out. And so | did ask her to, and she --
she did not respond.

Q well, had you believed that Ms. Churchill's role
in the case was to serve as an advocate for Judy's
position, would you have witten Ms. Churchill and asked
her to do that?

A  Absol utely.

Q You didn't?

A | did not.

Q Never have?

A Never have.

Q Sol think I have, again, interrupted you. | was

aski ng you about Disability R ghts Montana. How did you
run across those fol ks?

A So we were getting nowhere with M. Shapiro and
t he guardians. They were continuing to deny Judy -- or Ron
access to Judy. W knew that Judy wanted that access
because she had -- would wite to Ron and --

Q So Ron would bring you in things that she had

witten?
A Uh- huh.
Q Ckay.

A Yeah. And on the rare occasion that they did | et

t hem get together for a chaperoned |lunch -- according to
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Ron; | was not there -- she would cry and beg to be all owed
to conme hone.
So |I'm casting about, trying to figure out -- and

M. Shapiro repeatedly said to nme, You don't represent

Judy. Never said who did, but said, You don't represent

Judy.
Q And you agree with that?
A | confirned that. | said, no, but -- and he
woul d say, Well, you can't know what she wants.
Wl l, yeah, we did have evidence of what she

wanted, a lot of evidence. And it's attached to that first
petition, the wit, what she want ed.
So | just started researching and trying to find

advocacy groups that advocated for the rights of the
el derly and the disabled, and in ny research, found
Disability R ghts of Montana.

Q Ckay. So Ron is telling you Judy wants a | awer
sonebody to represent her?

A Yes. And she told other people that too.

Q Oay. And you're getting that from ot her people
wi th whom you' re speaki ng?

A Yes.

Q Are these friend of hers that were visiting her?

A Yeah. She had nmultiple friends that would visit

her, and she would beg themto help her, get her an
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attorney, get her sone representation --

MR MOOG  (Objection. She's testifying to
hear say.

CHAI RVAN TALEFF: Sust ai ned.

Q (By M. Sherwood) So you don't really know if
this is all true because you've never spoken to Judy.

A |'ve never spoken to her.

Q ay. Wiy not go speak with Judy? Did you think
you' d get into Renai ssance?

A No. These people that had been goi ng and
visiting her -- sone are famly, sone are friends -- as
soon as they brought out information about Judy's w shes,

t hey woul d be banned fromvisiting at the Renai ssance. And
eventually there was a |ist devel oped by the guardi ans t hat
was at the front door of the Renai ssance, and unl ess you
were on that list, you could not get in to see her.

Q You don't know that. You're being told that.

You haven't been to look at the list; right?

A Well, no, |I haven't seen the list. But | was
told by M. Shapiro nultiple tines that neither | nor
anyone el se would be all owed access to Judy w thout the
guar di ans present.

Q So this isn't just Ron and Judy's friends telling
you tough to get into see her; it's M. Shapiro telling you

this?
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Yes.

Ckay.

> O »

Yes.

Q So when you're | ooking for sonebody that can
advocate on Judy's behal f, was there a particul ar
attraction in reaching out to Disability Ri ghts of Mntana?

A Yes. Because -- because we were not -- and "we"
bei ng anyone -- was being allowed access to Judy, | found
in nmy research that Disability R ghts of Montana has a
federal mandate that allows themto go and visit anyone in
an assisted living facility on their own and w thout the
perm ssi on of guardi ans.

Q So we heard testinony yesterday that you --

Ms. Zenker, Roberta, indicated that sonetine in January --
their records indicated that -- | think it was a phone cal
was nade by you to -- we'll call them DRM To DRM okay?
Do you -- is that what you did?

A Yes.

Q ay. And when you did that, do you renenber
specifically to whom you spoke?

A Yes. | spoke to the woman that works there
that's a social worker, Janice Sanderson.

Q GCkay. And you nade a report?

A Yeah. She apparently does their intake.

Q Oay. W're going to circle back here, but I
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just want to ask you right now, did you ever consider DRM
to be your agent?

A No.

Q GCkay. And you're aware the conplaint here
al | eges that they were your agent?

A Yeah. No, and | also know that there's been
assertions that | sonmehow nani pul ated them You know,
Ms. Zenker -- that's just offensive. She's -- was a
cl assmate of mne. She has the sane | evel of experience as
nme. Bernie Franks-Angoy, who's the director, is older than
me.

| didn't mani pul ate anybody. | called them and

asked them wunder their federal mandate, if they'd check on
this woman who was beggi ng for representation

Q And did you get an i nmmedi ate response?

A No. No, they had to do whatever their process is

to ook at it.

Q WwWell, if I recall correctly, M. Zenker said
yesterday that she and Ms. Sanderson, | believe, didn't
really go to visit Judy until that followng fall; is that
correct?

MR. MOOG  That msstates the testinony from
yesterday. (Objection.
CHAI RMAN TALEFF: Sust ai ned.

Q (By M. Sherwood) See if you can correct ne on
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t hat .

A Yeah, they went in. | don't recall when ny call
was there. But it was a way -- it was sonetine after that
that they did decide to go in and visit with her.

Q GCkay. And did they report back to you?

A Yes.

Q M. Zenker said sonething to the effect yesterday
they didn't really find any evidence that the assisted
living facility was violating Ms. Lowney's, Judy Lowney's,
rights. |Is that your recall?

A Yes. The facility's defense of confiscating her
mail, not receiving nmail, and telling the mail person that
she was a vegetable and couldn't receive mail, was that
t hey were under orders fromthe guardian to confiscate
mail. And that's what they would follow

MR. MOOG  bjection. She's testifying to

hear say.

CHAl RMAN TALEFF: Well, | don't think it's quite
an accurate recital of Ms. Zenker's testinony. |[|'d say
that's your recollection of it, but I don't see -- anyway,

that objection is overrul ed.
Q (By M. Sherwood) |I'mgoing to divert you again
one nore tinme here.
Ms. Zenker testified yesterday that you had

witten or there was sone correspondence about -- you had
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gotten sonme information that maybe -- there was an ar gunent
that Ms. Zenker had a conflict here.

Do you recall that?
A | do.
Q GCkay. And so sonebody had told you sonet hing
about -- that led you to believe that Ms. Zenker m ght have

a conflict?
MR. MOOG  (Objection; calls for hearsay.
CHAl RMAN TALEFF: So far she hasn't said anything

MR. MOOG  Yes, the question calls --

CHAl RVAN TALEFF: Overruled. Wen she starts
tal ki ng about soneone el se's statenent, then you can nmake
t hat obj ection

Q (By M. Sherwood) So you acted out on sonething
soneone told you; is that right?

A |1 did. | asked if there was an issue.

Q And did you think that you had to raise that in
the interest of zeal ously representing Ron?

A Yeah. And | think that's one of the things
that's just really been lost here is | had a client. | was
representing a client through all of this, and it was Ron
Lowney. But, yeah, | had to ask.

Q ©Ddyou figure out |ater that you were

m si nf ormed about the conflict?
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Yes.

Did you apol ogi ze to Ms. Zenker?

> O »

| sure did.

Q Ckay. So one of the comm ssion nenbers asked an
astute question yesterday about how -- well, how did we get
fromthe -- a possibility that Judy's rights are being
violated by the facility in which she's being held to
advocating for Judy to get -- to be able to arrange for
private counsel.

Coul d you explain that evolution?

A Sure. | was being informed by ny client, and I
was getting confirmati on of what he was reporting to ne,
that Judy's constitutional rights were being violated. Not
just -- this wasn't |i ke an abuse and neglect issue. This
was different, constitutional rights being violated, and
that she was asking for representation. And given the fact
that the guardi ans had nade it so that no one could have
access to her, no -- no person, no attorney could go in and
say, Do you want representation? No one could get to her.

So in discussing that with Disability Rights of
Mont ana, they said, Yeah, we -- we can, under our federal
mandat e, have sonmeone go in there and confirmor not
confirmif she wants representation. So they did agree to
do that and --

Q Hold up. Wen they did, was that their call or
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your call?
A | can't force themto do anything under their
federal mandate. It was their call. | certainly nmade the

request, as many people do who take part in their services,
but it was their call.

Q Oay. And at sone point -- going to junp
ahead -- did you wite thema letter saying, Geez, | really
want you to do this and this and this?

A  Sure.

Q And did they respond saying --

A  They responded --

Q -- we're not doing your bidding?

A W don't do your bidding; we don't have the
resources, whatever. But they did go in, confirmthat she
want ed representation, and facilitated getting her
representation

Q Gkay. So now Judy had to get a | awer

A Yes.

Q Oay. As far as you know she doesn't have a cel

A  Yes.

Q And did you have any discussions with Ms. Zenker
or anybody at DRM about nmybe they would find sonebody to
serve as a |l awer?

A Oh, yes, and that discussion was nore with Bernie
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Franks- Angoy, the director. She was just taken with the
case and desperately wanted to help and told ne that they
often contracted with outside counsel because they just
didn't have the resources.

So she contacted, as far as | know, two attorneys
to see -- one was a wonan who had retired fromDisability
Ri ghts of Montana. Another one was just a private
attorney.

CHAI RMAN TALEFF: This seens hearsay.

MR. MOOG  (bjection.

CHAl RMAN TALEFF: And, |I'msorry, but we are
running out of time, and | do not want to -- you know, |'m
going to inject nyself here. That's hearsay.

Q (By M. Sherwood) So let me -- | should have cut
you of f because it doesn't really matter, Tina.

So were they able to get anybody in-house?

A  They were not.
Q Oay. So what did you do?
A She -- Bernie had told ne that --
Q Don't tell ne what Bernie told you.
What did you do?
A | asked, if I could find soneone, would they

accept that person and use that person and provide that
person with their federal nandate for access, and they said

yes.
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Q Oay. So you went |ooking for sonebody?

A | did.

Q OCkay. WwWll, let's now talk about -- did you --
how many | awers did you contact?

A | -- 1 don't know how many. Miltiple.

Q Miltiple. And was one of them Genet MCann?

A Yes.

Q Oay. Did you have any sort of history with
Cenet McCann? Had you done cases with her? Had she
referred cases to you? Anything?

A No. | only knew her -- | got a cold call from
her at one point in tine asking ne to represent her in a
famly matter. And it wasn't sonething that | was
interested in doing, and so | had declined.

So | tried her.

Q Mt her on the phone?

A Correct.

Ckay. When DRM said, Look, we just haven't -- we

can't get anybody in-house or to cone in as a resource, did
you -- did you discuss with Ron a possibility that he could
engage the services of an attorney to represent Judy?

A Yes.

Q GCkay. And was that the plan that you were
pr oceedi ng on when you were reaching out to these | awers?

A Yes.
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Q ay. And so when you reached out to Ms. MCann,

was it on the ternms that, Look, ny client Ron is asking for

sonebody -- to be able to hire sonebody to represent his
wi fe?

A Yes.

Q Oay. Dd Ms. McCann ever work for you?

A No.

Q And | think you said you never had done any work
for her?

A At that point. | did later.

Q Ckay. Wen you spoke with Ms. McCann, was -- was
there any condition that said, Geez, Ms. McCann, if -- if
Ron hires you, you have to understand that your job is to
do hi s bidding.

A I"msorry. | lost your question.

Q \Well, so she's being -- it happens a lot. A
wants an attorney, but B pays for it.

A Yes.

Q D d you ever tell Ms. McCann that there was sone
kind of glitch or sonme kind of condition saying, Wll,
| ook, if you end up representing Judy that you have to do
what Ron wants.

A No, that was never said to her. There was a
di scussion with ny client about -- I'mvery famliar wth,

you know, representation like this where one party pays but
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you actually represent the other party.

Q Right.
A It happens a lot in insurance defense cases;
right? Insurance conpany is paying the bill, but your

client is the insured. Sanme thing, you know, if the
parents are paying the bill and the kid is the insured.

So there was a discussion regarding that with ny
client, that he needed to understand that he m ght pay the
bill because Judy had no access to noney, but that Genet's
client was Judy.

Q GCay. So | think yesterday when M. Mog called
you, he had you identify -- there was a retainer agreenent
or sonet hi ng?

A Yes.

Q GCkay. W -- did you play any role in that
retai ner agreenent?

A  No, | signed it as a wtness.

Q As a wtness?

A Well, as Ron's attorney.

Q As Ron's attorney. Gay. When you -- when
Ms. McCann agreed to, at least tentatively, represent
Judy -- at this point Ms. McCann hasn't seen Judy. O was
the retainer agreenent filed -- signed afterwards?

A No, | believe it was before.

Q Oay. So you don't know -- at that point you
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have no personal know edge, because you've never spoken to
Judy, about what she's going to say when Ms. McCann goes to
talk to her; right?

A None.

Q Ckay. Wen Ms. McCann goes and tal ks to Judy,
presumably you have another neeting after that?

A Sure.

Q Oay. You don't go with her?

A | did not.

Q GCkay. And as a result of the neeting after
Ms. McCann goes to see Judy, is it your understandi ng that
Judy's wi shes and your client Ron's list of w shes are,
I ndeed, the sanme?

A  Absol utely.

Q GCkay. And did you then work with Ms. MCann

toward a conmon goal ?

A Yes.
Q Wre you pulling the strings wiwth her? | nean,
was she your -- were you mani pulating her? Wre you -- was

she in any way your agent?

A No. And Genet is a conpetent, excellent
attorney. And she's older than ne. No. Again, that's
of fensive to suggest that | could mani pul ate this many
peopl e.

Q Oay. So after Ms. McCann cones back from
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meeting Judy, is it safe to say, though, that you and
Ms. McCann had conversations about how to proceed?

A  Sure.

Q Ckay. W heard from Ms. Zenker yesterday,
Roberta, about Ms. McCann's thoughts on a 1983 acti on
characterized as novel.

Dd you -- did you buy into her suggestion that
this should be taken to federal court?

A No. And that was one of our disagreenents. |
nmean, | agree with Ms. Zenker -- or Ms. Zenker -- that it

was novel. | nean, but you know what? Again, Genet's
entitled to, on behalf of her client, |ook at options and
pursue concepts. It wasn't where | was headed.

Q Oay. But we do know fromtalking to Ms. Zenker
yesterday that at sonme point CGenet is headed, because she
filed a notion to attenpt to get sone nore visitation.

A Yes.

Q At that point what's Ron telling you? How often
does he get to see Judy?

MR. MOOG  (Objection; calls for hearsay.
CHAI RVAN TALEFF: Sust ai ned.

Q (By M. Sherwood) We've been through this. You
don't know for sure what he's telling you is true; right?

A I know t hrough ny correspondence with M. Shapiro

that he was not being allowed to see Judy on a regul ar,
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consi stent basis, or for very much tine.

Q Yeah, well, what's M. Shapiro telling you? 1Is
this, like, once a day? Once a week? Once a nonth?

A | was asking M. Shapiro to have the guardi ans
set up a consistent, once-a-week visit.

Q Un-huh.

A And it just kept getting denied. No, we're not
going to do it.

Q GCay. So is it fair to say that you wanted -- on

behal f of Ron, you wanted nore visitation?

A Correct.

Q Oay. W find -- and Ms. Zenker brings it up
yest erday, tal ks about it, how she's off on a hunting trip,
and she cones back to find that Ms. McCann has filed a
notion, not for -- to set aside the guardianship, but for
nore visitation, and has sonehow represented to the Court
that DRM Disability Rights of Montana, is in on that
nmotion; right?

A Correct.

Q Oay. Did you knowthat Ms. McCann was going to
file a notion saying that she was wor ki ng under the agency
of Disability Rights of Montana for additional visitation?

Is that a terrible question? Did you get the
questi on?

A | get it. | did not know that she was going to
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file it under the representation that DRM was part of it.

| did know that she had nmet wth Judy by then. She knew
what Judy's wi shes were, and the holidays were right upon
them and she wanted desperately to get to see her husband
for Thanksgi vi ng.

Q That's what you're being told.

A Yes.

Q ay. You don't know that.

A No. So -- but I know that she then nmade a
determ nation as Judy's attorney to act on her client's
stated interests, stated wishes, and to try to get
visitation.

Q Wiy don't you nake a joint notion?

Vell, let me wthdraw that.
Had you had any success with any notion you filed
in front of Judge Krueger?

A None.

Q ay.

A None. Any notion | filed nostly was allowed to
becone noot based on tine. Like they really want to get
together Christmas Day, and that can be facilitated through
famly or the guardi ans, whoever, and he would | et
Christnmas conme and go and then deny the notion based on its
noot ness.

Q ay. So you hadn't had much success?
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A None.
Q Al right. So then Ms. McCann nakes a noti on;
ri ght?
A Correct.
Q GCkay. Now, correct me if I'm-- had you seen
this, | believe Ms. Zenker referred to it as an association

agreenent. Had you seen this associ ation agreenent between
Ms. McCann and Disability R ghts of Mntana?

A Cenet drafted it, and | believe, after it was
signed, that she did send ne a copy.

Q GCkay. D d you play any part in drafting that?

A None. | had nothing to do with it.

Q Is it -- we talked about Ms. McCann's perception
t hat maybe this should be taken federal with sone sort of
1983 action. Wre there tines when you -- or was there a
time ever that you asked Ms. McCann or suggested to her
that this was -- that you had a way to proceed, and she
rej ected that?

A Well, sort of, |I guess, in the sense that |
really thought we needed to stay in district court but
possi bly | ook at what we could do in Lewis and O ark
County, because that was now where Judy was being forced to
resi de.

Q  Unh- huh.

A And she wasn't real hip on that because she was
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all excited about the federal concept. So, | nean, that
was a di sagreenent, | guess.
Q M. Zenker was shown a docunent yesterday that --
let nme get it.
Well, just cut to the chase. W saw sonet hing
yest erday where you -- Ms. McCann made a representation to

Ms. Zenker that you were pushing pretty hard, | think was
the term

Did you push pretty hard at tines?

Ch, absol utely.

And was that in the --

But on behalf of ny client.

Your client?

> O » O »r

Yeah.

Q And did you think you had an obligation to
zeal ously represent Ron?

A Yes, | did. | know | did.

Q Oay. So when you are asking DRMif there's sone
roomfor themto get involved, and you're asking -- well,

let's start with that.

Do -- Roberta yesterday said that she never heard
of Churchill. D d you ever talk to her about Churchill?
A No. | know there's been kind of this suggestion

t hat sonehow | shoul d have i nforned DRM about M.

Churchill, but, no, absolutely not, because she had no
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capacity in what was happening. She had not participated

I n what was happening. And she had never advocated for any
of Judy's wi shes, desires, intent. There was just no --
|'ve used this phrase. She was not on anyone's radar until
M. Shapiro and his clients filed this claimagainst ne and
they need to support it. | nean...

Q Oay. So nowlet's nove on to Ms. McCann. Wuld
you have provi ded copies of docunents to Ms. McCann t hat
you thought were germane to her role representing Judy?

A Yes.

Q Do you -- how nmuch do you know about that? D d
she have the pleadings file? D d you give it to her? O
do you know whet her she had it? O...

A | don't believe she had it, but she accessed it.
| believe she went and reviewed it.

Q GCkay. Did you ever bring up Churchill
specifically -- Ms. Churchill -- to Ms. MCann?

A No.

Q But, as far as you know, Ms. McCann had the
pl eadi ngs fil e?

A Yes. Yes.

Q Ckay.

A She didn't have them but she went and vi ewed
them As did DRM

Q Wll, Roberta yesterday said that she really
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didn't. That she had gotten on the internet, | think, and
| ooked at the suprene court stuff --

A R ght. She had access to them

Q -- and hadn't noticed.

But are you saying you provi ded docunentation to
sonebody that Roberta didn't see?

A I don't understand your question.

Q Wll, | asked Roberta, Well, did you read the
suprenme court stuff? And she said yeah. And | said, Dd
you notice that Ms. Churchill's name showed up in those
pl eadi ngs? And she said no.

But did you -- did you provide --- and it
seened -- well, did you provide any pl eadings to Bernie,
Ms. Churchill's superior, or to anybody el se there at DRW

A Not pleadings. Wat | provided was copies of the
brief, the appellate briefs, and, of course, on the front
page of that Ms. Churchill does appear. And so if -- if,
in fact, Ms. Zenker or Ms. Angoy-Franks -- they would have
been able to | ook at that and say okay, and nake their own
determ nati on about who she was.

But nobody needed to because she just -- | nean,
everyone who practices here knows the law. Her appoi nt nent
as GAL term nated, and she's never acted in the capacity of
an attorney.

Q Your position.

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

284
A Correct.
Q Ckay.
A Well, and nost other attorneys that practice in
this area.

MR. MOOG  bjection; she's giving opinion
evi dence.
CHAl RMAN TALEFF: Sust ai ned.

Q (By M. Sherwood) So --

A But | also provided themw th a bunch of the
docunent ati on of Judy asking for representation. And, you
know, | don't like "even if" argunents, but regardl ess of
Churchill's presence, Judy, under our U S. Constitution,
Mont ana constitution, Sixth Arendnent, is entitled -- and
the MCA, what is it, 3-3-15? -- is entitled to an attorney
of her choi ce.

Q Ckay. So let's take a step back here. She's
entitled to appointed attorney or an attorney or her

choice; right?

A Correct.
Q So at any tine when you were involved -- | know
you got in late. The guardians -- permanent guardi ans had

al ready been appointed. But did you ever make a nobve to go
back to Judge Krueger and say, | want you to appoint an
attorney for Judy?

A No.
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Q Wiy not?

A | remenber one of the conmm ssion nenbers
yesterday asking if |I had filed anything to clarify
Ms. Churchill's role. No, because, again, there was no
confusion as to her role. There was no --

Q No, you weren't -- | think we've got that, Tina,
that you believed that, whatever Ms. Churchill was, it was

a guardian ad litem right?

But that left a hole. Judy wasn't getting
representation. So apparently you made a deci sion that,
Vell, I'lIl try to see if she can get retai ned counsel as
opposed to filing sonme sort of notion wth Judge Krueger to
get her appoi nted one.

Wiy take the first option of getting her --
arranging to get her own counsel ?

A Because, as we've established, | had had
absol utely no luck with Judge Krueger on any notions that |
had filed in this matter.

Q Unh-uh.

A  And there was a decision nmade that we did not
want to run the risk that he woul d appoi nt soneone that was
not commtted to Judy's stated interest, that he would just
appoi nt soneone fromthe pool of available attorneys. And
I'maware of the statute that an appointnent in a case |ike

this is supposed to cone out of the public defenders
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office, and that didn't happen in the first case. He
appoi nted no attorney, in ny opinion. And so a decision
was made that it woul d nake nore sense to get Judy soneone
of her own choice. That was the better route for her.

Q And you thought the statute was pretty clear
that, indeed, she could hire a |awer; right?

A | knowit's clear. |It's a constitutional right.

Q Oay. Al right. So at any tine -- well,
let's -- let's go back and nmke sure.

Ms. Zenker testified yesterday that she didn't
consider Disability R ghts of Montana or herself -- that
t hey, either one of those, ever served in the capacity as
your agent.

Do you agree with that?

A | do.

Q Ckay. Wth respect to Ms. McCann, did you ever
consi der her to be your agent?

A No.

Q D d you ever have an expectation that she woul d
do anything other than act as an independent professional
bound by rul es of professional responsibility?

A | expected her to do that.

Q Ckay. WM. Shapiro tal ked about how he had heard,
been advi sed, sonething, that Ms. McCann had gone to where

Judy resides sonetine in the |ast few nonths, and that you
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were in town.
So we know that date is August 28th, | believe,
was it?
A Yes.
Q \Were were you on August 28t h?
A | can confirmthat | was -- I'msorry. |'ve been
accused of so nmany things.
I was not in town on that day. | did not assist
Cenet in going there. | was in Butte, Mntana, attending
nmy 15-year-old daughter's volleyball gane. | have her

schedul e that | can produce that shows the gane on that day
and the tinme, and | have a photo of her in the gym playing
that gane that | was there for.

Q Oay. At sone point did -- did Ms. McCann start
doi ng things that were odd?

A She started doings things that |I would not

necessarily do.

Q  Uh- huh.

A But I'mnot going to call them odd.

Q ay.

A They weren't what | woul d do.

Q Al right. Well, she's -- | think you're well

aware that she's gotten very sideways with this conmm ssion.
A Yes.

Q Wre any of the actions that she took in dealing
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A At --

Q At your request?

A No.

Q \Wre you, in fact, aware of what she was doi ng?
A No.

Q Ckay.

A | did, at one point, provide her with an

affidavit of support because there were suggestions being
made that she was in need of a psychol ogi cal eval uati on.
Q Uh-huh.
A And | provided an affidavit of support saying

that that was not true

Q That -- in your opinion --
A In ny opinion.
Q ~-- you didn't think she needed psychiatric hel p?
A And | was as qualified as anybody to state that.
Q Wll, you don't have a degree in psychol ogy?
A Wll, who was stating the opposite. So...
Q R ght. Could your turn to ODC Exhibit 11,
pl ease.
A | have it.
Q GCkay. This -- well, I'msure if it's not been
admtted that 1'll be told, but | believe it is.

Do you recognize this exhibit?

288
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A Yes.

Q Oay. Andit's --

CHAl RMAN TALEFF: Exhibit 11 has been admtted,
Counsel .

MR. SHERWOOD: Thank you. Did you say has?

CHAI RVAN TALEFF: Has.

MR. SHERWOOD: Thank you, M. Chairman.

Q (By M. Sherwood) So | see that this is actually
an email from Ms. Churchill to you, apparently in response
to your Decenber 3rd that we tal ked about.

Did -- throughout all of this tine with
Ms. Churchill, did you have -- were you on the phone wth
her ?

A No.

Q D dyou neet with her in person?

A No.

Q Did you ever actually see her physically?

A No.

Q ay. So whatever interaction you had with
Ms. Churchill was pretty much enmil s?

A I'msorry. It was pretty nuch what?

Q Emmils or correspondence?

A Yes.

Q Oay. And we see here in this email fromher to

you that she says:
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I have no problens with the way the Bugnis are
handling their duties as guardian ad |litem and conservat or.
Did she ever, at any tine in the -- apparently in
the correspondence and emails that you had with her,
purport that she was doi ng anything other than playing the
role of guardian ad litenf
A No. And |I referenced her as guardian ad litem
Q Par don?
A | referenced her as guardian ad |item

Q Yes. So...

A You know, part of -- of ny role in advocating for
my client, | filed notions to get himvisitation. And if
Ms. Churchill believed that she was appointed as Judy's
attorney and still retained that role, she would have
needed to neet with her client and then either -- well, do

what Judy wanted her to do and join in those notions or
file her own.
Q That was your expectation?
A Yeah. |If you're going to be soneone's attorney,
that's what you need to do.
Q And she never did?
A  She never did. Judy wanted to go to her 50th
hi gh school reunion --
MR. MOOG  (Objection; unresponsive.
CHAl RMAN TALEFF: Sust ai ned.
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MR, SHERWOOD:  Yeah.
Q (By M. Sherwood) M. Lowney would have all eged
that Judy wanted to do a |l ot of things; right?
A Yeah, including have a 50t h weddi ng anni versary.
Q Gkay. And did you ever have any -- did any
nmoti ons show up from Ms. Churchill advocating for Judy to

do any of the things that M. Lowney was telling you she
want ed done?
A No.

MR. MOOG  (bjection; relevance.

CHAI RMAN TALEFF: The record is going to speak
for itself, but you can testify to the extent you have
know edge.

THE WTNESS: No. She didn't file any notions so
that Judy could cel ebrate her 50t h weddi ng anni versary.

Q (By M. Sherwood) Just to avoid any tacit
adm ssions here, yesterday M. Shapiro -- and | don't think
we need to engage in any ad hom num attacks here, Tina --
but M. Shapiro was asked and all owed to render several
opi ni ons about his -- how he thought of you.

Are any of those justified?

A No.
Q Did you ever do anything other than zeal ously
advocate for your client, Ron Lowney?

A No. Hi s suggestion that ny contact with himwas
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obnoxi ous -- | forget his other three words -- are
I naccurate. And also, interestingly, they're not
unet hical, even if they were true.
Q Ckay.
A He was annoyed by ne.
Q And without getting into specifics or nane
calling on your behalf, was it fair to say that you were a

bit annoyed with hinf

A  Sure.
Q Ckay.
MR. SHERWOOD: | have no nore questions at this

CHAI RVAN TALEFF: How | ong do you thi nk your
cross is going to be, M. Mog?

MR. MOOG.  An hour

CHAl RVAN TALEFF: Do you have anot her w tness --

MR, SHERWOCOD: No.

CHAl RMAN TALEFF: -- M. Sherwood?

All right. Let's take a five-mnute break. In
fact, let's take a 10-m nute break.

And even though | said we were going to be done
at noon, we've had a nunber of breaks. |[I'Il extend the
hearing tinme to 2:00.

So let's be in recess for 10 mnutes. W'l

resune at 20 to noon. We'll recess for one hour at | unch,
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and then reconvene for one hour, nmax.

We're in recess.

(Proceedings in recess from11:28 a.m until
11:47 a. m)

CHAl RVAN TALEFF: Okay. W will be back on the
record. It is 11:47, according to the court's cl ock.

M. Mbog, you can conduct your cross-exani nation.

As | indicated to counsel off the record, rather
than recessing for lunch, we are going to go straight
through. We will conclude not later than 1:00, so that
ought to give us an hour and ten mnutes for your cross and
any redirect.

MR MOOG Ckay. | wll truncate ny exam nation.

CHAI RVAN TALEFF: Just letting counsel know the

time.
MR. MOOG | appreciate that, M. Chairmn.
CROSS- EXAM NATI ON

BY MR MOOG

Q Good norni ng.

A  Good norni ng.

Q | believe you said on direct exam nation that you
faulted Ms. Churchill for not responding to your notions

filed in district court concerning the visitation issue?

A | didn't fault her because | wasn't thinking of
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her. |I'msaying after the fact. |[If she were Judy's
attorney, she would have responded to those notions.

Q However, you also stated that you didn't serve
her on those notions; correct?
A She wasn't -- she wasn't in any capacity in those

pr oceedi ngs.

Q Oay. So you didn't serve her, but she should
have responded?

A No. | think what she should have done is know
what her client wanted and then proceeded in that regard.
She shoul dn't be responding to nme. She should be --

Q Thank you

A -- representing her client.

Q Thank you. You answered the question.

You al so stated on direct that you represented a
ward i n a guardi anshi p proceedi ng?

A An alleged incapacitated person, yes.

Q Was that by appointnment or were your retained
counsel ?

A It was by appoi ntnent.

Q And are you a nenber of the Ofice of Public
Def ender ?

A No.

Q Okay. Prior to agreeing to take Ron's case, did

you go to the district court and review the pl eadi ngs
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filed?

A Oh, | should back up. | was a repl acenent
appointnent. So the first one was fromthe public
defenders office, and then | was the replacenent. And I
had to agree to do it pro bono.

Q Oay. So you nust be an appropriate official on
any of the statute then?

MR. SHERWOOD: (bjection; argunentative.
bj ection; argunentati ve.

CHAI RVAN TALEFF: Pl ease repeat the question.
apol ogi ze.

(Record read.)

CHAI RVAN TALEFF: Why don't you rephrase the
questi on.

MR MOOG I'll nove on. Thank you. W thdrawn.

Q (By M. Mog) So ny other question is, prior to
agreeing to take Ron's case, did you go to the district
court, check out the file, and review the pl eadi ngs?

A No.

Q ©Ddyou call M. Shapiro and ask hi m about what
happened in the case prior to your involvenent?

A No, | spoke with M. Driscoll.

Q Didyou ask M. Shapiro for perm ssion to speak
w th the guardi ans?

A No, | didn't need to speak with them | was just

295

Lesofski Court Reporting & Video Conferencing/406-443-2010




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Transcript of Proceedings

appeal i n
evi dence
a brief.
Q
i nf or mat
A
M. Dris
Q
t he phon
A
just --

Q

Ms. Mori
A

Q

296

g. And at that appellate |level they don't take

. So you all do is nake a legal argunent and wite

You were trying to collect background
i on?

| got background information fromny client and
col |.

Ckay. And did you call Debbie Churchill up on
e and ask her what her role was on the case?

No, no need to. |'mjust appealing issues. [|I'm
and what her role was was not an issue.

Ckay. Until now, right?

Take a | ook at Exhi bit Nunber 2, please,
n.

| have it.

Okay. It's true here that the judge appoints

Debbi e Churchill to represent Judith Ann Lowney; isn't that

correct?

A
Q

Yes. As a guardian ad litem

No, that's not accurate. Wth the powers --
MR. SHERWOOD: (bj ection --

MR MOOG -- with the powers and duties --
MR. SHERWOOD: bjection. |Is he testifying?
CHAI RVAN TALEFF: Well, that's argunentati ve.

Let's try and -- he's entitled to ask | eadi ng questi ons,
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however .

Q (By M. Mog) Isn't it true that this order says
she shall have the powers and duties of a guardian ad
liten?

A Correct. | also notice that this order says
order appointing attorney to represent an all eged
i ncapacitated person. It doesn't say order appointing her
as attorney. She just is an attorney. W know that. So
he's appointing an attorney to represent her as a guardi an
ad litem

Q And that's how you interpret the order; correct?

A It's howit is under the | aw.

Q At sone point you did review the court file;
correct?

A Yes.

Q And did you see that Ms. Churchill had noved to
withdraw at a certain tine?

A Yes.

Q To wthdraw as counsel of record; correct?

A Yes. M understanding is she wasn't getting paid
so she want ed out.

Q Wuld there be any reason to withdraw if she
wasn't counsel of record?

A Yeah, if she is a guardian ad litem Yeah. And

she's not getting paid, yeah.
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Q If I could direct your attention to Exhibit 36,
pl ease.

A ' mthere.

Q And this is response to the Bugni conpl aint;
isn't that correct?

A To the what conpl aint?

Q The Bugnis' conplaint.

A Yes. This is ny response to their conplaint that
nmy correspondence with their attorney was harassing.

Q If you could turn to Page 5 of that exhibit,
pl ease?

A | seeit.

Q 5 of 34. Isn't it true that you classified this
as ongoing litigation?

A Yes. | was engaged in ongoing litigation with
M. Shapiro on behalf of my client.

Q And during that ongoing litigation, Judy was
unrepresented? |s that your position?

A  She was unrepresented, yes.

Q Despite the court order appointing Debbie
Churchill?

A That court order only appointed her as a guardi an

ad litem
Q ay.
A It says --
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Q W don't need to --

A -- an attorney. Doesn't say as an attorney.

Q Ckay. You can parse the | anguage, but we'll nove
on.

You did recruit Genet McCann to purport to

represent Judy; did you not?

A Yes, | asked Genet if she would consider that
rol e.

Q And, likew se, you did request DRMto do a
wel fare check on Judy?

A Yes.

Q And, likewi se, you did request DRMgrant its
access authority to assist Genet in neeting Judy?

A Yes, on behalf of ny client --

Q Ckay.

A -- | advocated for his stated interest of wanting
to be with his wife.

Q Oay. And | take it you didn't get Debbie
Churchill's perm ssion for that contact with Judy?

A I had no contact with Judy. None what soever.

Q | take it you did not get Debbie Churchill's
perm ssion for Genet's contact with Judy?

A That would not be ny role. If -- if there was a

need for perm ssion, Genet would have had to have gotten

t hat .
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Q Oay. And you didn't get the Court's perm ssion;

correct?
A | had no contact with Judy, so | had no need to
get perm ssion. | had no contact with her.

Q But you sent a third party to have contact with
her; did you not?

A | did not.

Q How so?

A M client, Ron Lowney, hired an attorney to
represent his wife, pursuant to her request.

Q And, likew se, you didn't have the guardi ans'
perm ssion for Genet to neet with Judy?

A It wasn't up to ne to get that perm ssion

Q D d you ever consider |lodging a report with Adult
Protective Services?

A A report of what?

Q \Well, you reported to DRM that Judy was being
abused or neglected; correct?

A W asked DRMto check on Judy because, in the
rare visits that M. Lowney had with her, she was not
weari ng hearing aids that had been provided for her and
prescri bed.

Q GCkay. So why didn't you call APS?

A She -- she was snelling of urine.

Q Oay. So why didn't you call APS?

300
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A  APS doesn't -- didn't have -- Disability Rights
of Montana has a right to go in without perm ssion. APS
doesn't have that right, and the guardi ans woul d never have
granted it.

Q Are you aware that APS was involved in this case
fromthe begi nning?

A I'"maware that it was M. Lowney hinself who
I nvol ved them and nade the call to themthat said, | need
sone help caring for ny wife. He had been inforned that
t hey were people who could help himcare for his wfe.

Q GCkay. And that was whol e reason the guardi anship
was necessary, i s because Ron couldn't care for his wfe;
correct?

A That is not correct.

Q That's not in the court record?

A It's not correct.

Q OCkay. Wll, didn't the court find that Ron was
i ncapabl e of caring for his wfe?

A At the guardianship hearing -- and | was not a
part of that -- evidence, a |lot of evidence, was presented
that M. Lowney was not only nentally conpetent and stabl e,
and -- but also evidence, including reports and letters
fromexperts, comunity nmenbers, and famly nenbers --

Q M. Mrin, the question was --

A -- he was capable of caring for his wfe.
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Q Did the Court determ ne --

CHAI RVAN TALEFF: Counsel and Ms. Morin, do not
tal k over each other.

MR. MOOG Could | ask for a responsive answer?

CHAl RVAN TALEFF: Yes, you may.

And, Ms. Morin, you nay not |ike the questions,
but pl ease respond to the question that's asked rat her than
volunteering information. Your |lawer wll have a chance
to redirect.

Q (By M. Mwog) So ny question was, Ms. Mrin, did
Court determ ne that Lowney was incapable of caring for his
w fe?

A Yes.

Q Oay. And therefore he was not suitable to be a

guar di an?
A Yes.
Q GCkay. In addition to representing, or purporting

to represent Judy, Ms. McCann also entered into a

representation agreenent with Ron; is that correct?

A Yes.

Q Gkay. And she charged hima $5,000 retainer?
A | don't recall the anount.

Q Ckay. Let's take a |ook at Exhibit 37.

A | have it.

Q On Page 2 of 3 of that exhibit, is this a
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contract for professional services from Aval on Law?

A Yes.

Q GCkay. And Paragraph Il, deposit and terns of
paynment, $5,000; correct?

A Yes.

Q And Ms. McCann was chargi ng Ron $200 per hour?

A Yes.

Q And | believe Ms. McCann sent invoices to Ron
t hrough your office; is that correct?

A | don't believe that's true.

Q Directing your attention to Page -- or
Exhi bit 70.

A Yes, | have it.

Q Is that an email transmttal from Genet's office
to yours?

A Yes. She sent ne copies, but she didn't send
Ron's to ne through nme. This is just a copy.

Q Oay. And it appears to nme that you and Genet
were working in concert; is that correct?

A W had, each, a client who had simlar goals and
i nterests and obj ecti ves.

Q Wll, and about the visitation issue, M. Morin,
isn'"t it true that the district court limted by court
order Ron's visitation with Judy?

A They did, despite expert opinions that said it

303
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Q And that is, to be accurate, once per nonth, if
practical. Correct?

A Correct.

Q In the guardians' discretion; correct?

A Correct. And facilitated through counsel

Q Now, directing your attention to Exhibit 45.

A | have it.

Q On Page 2 of that exhibit, I'mlooking at an
email fromyourself to Genet McCann dated Friday
Novenmber 18, 2006, at 1:01 p.m Are you there?

A Novenber 18th, 20167

Q At 1:01 p.m

A Yes, | have that.

Q Halfway down the page.

You state that your paralegal is sending a
proposed petition for holiday visitation; isn't that
correct?

A No, not proposed.

Q \Wat was it?

A It was exanple of one that | had done for Ron.

Q For (Genet to use?

A For -- if she wanted to reference it. No use

rei nventing the wheel;

Q ay.

And t he next emil

ri ght?

up Is the day before,
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Novenber 17th, 2016, at 2:16 p.m This is an email from
yourself to Genet McCann, and the final paragraph is what |
want to ask you a question about.

It 1ooks |like you' re recomrending to her that she
take Judy out of Renai ssance to neet with Ron, despite the
restriction on visitation being supervised.

A \Where do you see that?

Q Soit's still on Page 2 of 3. |It's the | ast
par agraph of your enmil that starts on Page 1. Thursday,
Novenber 17, 2016, at 2:16 p.m |It's the mddle ennil of
the string.

A | have the email.

Q Oay. On Page 2 of 3 of the exhibit, it's the
par agraph right above your signature block. And it | ooks
| i ke you're suggesting that she take Judy out of the
Renai ssance to neet with Ron.

A | really don't see where you're seeing that. Can
you point to the | anguage or word that you' re referencing?
I'"'min the paragraph. Just say it to ne. Were do you see
that |I'm suggesting she take himout -- her out.

Q Maybe as her attorney you could pick Judy up and
bring her to DRMI -- that nmeans DRM | presunme -- to their
conference roomfor the interview DRM wuld not have to
attend.

It seens |ike you're asking her to get Ron there
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as well. Is that a m stake?

A  No. Al I -- what had been discussed with DRM
was that, with their nmandate, they are able to pick people
up, interview themw thout the presence of guardians, to
determ ne what's happening with them That was ny
suggestion. And she would have that right as Judy's
attorney.

Q Drecting your attention to Exhibit 63,

Ms. Morin.
Are you there?

A | am

Q Oay. I'mlooking at an email from Genet M Cann
on Tuesday, Decenber 13th, 2016, at 6:30 p.m where she
ref erences Debbie Churchill. Do you see that?

A Decenber. These are all 2016.

Q On Tuesday, Decenber 13th, 2016, at 6:30 p.m --

A  Yeah.

Q -- Genet McCann wote --

A -- has Debbie Churchill ever done anthing -- |
think it's supposed to be anything -- on the case after the

proceedi ng that appointed the guardi ans?
Q OCkay. So | take it that you were aware of
Ms. Churchill, as well was Genet MCann?
A Absolutely not. This is in reference to the fact

t hat you guys have now filed a conpl aint agai nst CGenet
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all eging that she violated her oath in approaching a
represented party. So now she's asking ne, who's Debbie
Churchill, clearly indicating none of us really know. She

just all of a sudden appears after about five years of
litigation.
Q Even though she was appointed in 20117?
As guardian ad litem
When you conmunicate with Ron, is it by email?
No.
Does Ron have a conputer?
He does not.

Directing your attention to Exhibit 82.

> O » O » O »

| have it.

Q This looks like a typewitten or
conput er - gener at ed docunent; does is not?

A It's been prepared on a machine for sure.

Q GCkay. Didyou assist M. Lowney with the typing
of this?

A | did not.

Q Do you know who di d?

A | believe her nane is Rose, and she's the owner
of Insty-Prints in Butte, Montana. And Ron used Rose
before ny tine and sone after. She was a very, very kind
person to assist himin trying to put things together prior

to him having representation, and then after.
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Q D d you provide these alleged rule violations to
M. Lowney?

A | provided himthe Rules of Professional Conduct
because he wanted to know how an attorney could interfere
in his wife's right to have counsel.

Q And directing your attention to Exhibit 81, is
this your letter to Genet dated June 14th, 2017?

A June 14th, 2017. Yes.

Q And you're asking Genet to take sonme actions; are
you not ?

A Yes. And this, you know, would be wholly
appropriate by ne in advocacy of nmy client, to ask Judy's
attorney to address these issues.

Q And you stated that you had a duty to zeal ously
represent your client. Do you know that zeal ously was
renmoved fromthe rules several years ago?

A Many years ago, but it's the oath under which I
cane into the practice of |aw

Q Do you recall a year ago, Cctober 2017, when you
attended an order to show cause hearing for Genet MCann?
You were a subpoenaed witness? You and M. Lowney were

subpoenaed w t nesses?

A | remenber comng up for a hearing for her. |
don't renenber a -- | don't -- | renenber a show cause
hearing, but | thought it was for ne. | didn't think it
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was for her.

Q There was one set for both of you. ODC was

trying to get the conmunications between the two of you.
Does that ring any bells?

A OCh, yeah.

Q ay. And when Pal ner Hoovestal cane on board
for your case, he provided that, and your nmatter was
vacat ed.

Does that ring any bells?

A Correct. You threatened ne that if | didn't
produce what | considered to be attorney-client privileged
material, that you would nove for ny disbarnent. And so |
made t he decision, with the consent of ny client, to
present -- to provide those to you, despite the fact that I
believe it violates nmy confidence with ny client.

Q Wiich client are you referring to?

A Ron Lowney.

Q No, | didn't ask for your communications wth
Ron. | asked for your communi cations wth Genet.

A Those are clearly privileged as work product.
There was no way you shoul d have had those, and |I shoul d
never have been forced to produce those and break my oath
to nmy client.

Q ay.

A And I was only allowed to do so by the grace of
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hi m
Q Oay. Directing your attention to Exhibit 78.
A | have it.
Q Is this your supplenental response to ODC?
A Yes, but it's only in regard to -- | believe it's

only in regard to what the Bugnis filed, which was that I
was harassing their attorney, because | was never given the
opportunity by your office to address the claimthat | had
violated the rule to approach -- to not approach a
represented party. | was never provided that opportunity.
No one in your office ever spoke to ne about it.

Q M. Mrin, the point being here is ODC requested
your conmuni cations between yourself and Ms. MCann;
correct?

A Yes.

Q And this is the docunent where you tell ODC to
pound sand?

A That would be an offensive characterization
This is a well-crafted | egal argunent that points out to
you that you are violating one of the nost sacred rights of
a client, of our citizens, in breaching -- forcing ne to
breach confidences with ny clients.

Q How are your communi cations with CGenet
confidences with your client?

A They are privileged work product.
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Q ay. Once your work product | eaves your office,
it's no longer work product; correct?
A That's not true.
Ckay.
That is a msstatement of the law, sir.
It's not protected from di scl osure.

That's a m sstatenment of the | aw.

O >» O >» O

Ckay. Well, the comm ssion wll decide.

So anyway, you were subpoenaed to cone to a
hearing by Ms. McCann Cctober 2017. Do you renenber that?
You and Ron Lowney had to cone. You weren't allowed to
testify.

A Ri ght .

Q Do you recall at that hearing Ms. MCann
attenpted to assert an agency privilege protecting her
communi cations with you?

MR. SHERWOOD: (bj ection; relevance and hearsay.

MR MOOG In the conm ssion proceedings.

CHAI RVAN TALEFF: The question is, does she
recall, and that is a yes or no answer.

THE W TNESS: No.

Q (By M. Mwog) Okay. At this tinme |I'd ask the
conm ssion to take judicial notice of those proceedi ngs
i nvol ving Genet McCann, both the show cause hearing and the

formal prosecution resulting in her seven-nonth suspension.
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MR. SHERWOOD: | object.

CHAl RVAN TALEFF: Well, the -- | don't know that
we have a transcript of that. M initial reaction,
frankly, is that that's Genet McCann's position, not
necessarily one that Ms. Mrin has adopted, that |'m aware
of .

So we'll take a look at it and take it for what
val ue it has.

MR. MOOG  Ckay. | appreciate that.

THE W TNESS: Genet McCann was never ny agent.

Q (By M. Mog) On direct, Ms. Mxrin, | believe you
said that you referred to Debbie Churchill as the prior
guardian ad litemin Exhibit 10.

Do you renenber that testinony?

A Exhibit 10? And where are you | ooking?

Q | believe it was Page 2 of that letter. And I
recall on direct you classified this letter as being sent
to the prior guardian ad litem but the letter refers to

the present tense, as her GAL; isn't that correct?

A ' mnot sure where you are.

Q I"mon Exhibit 2, Page 2 of 2.

A Yes. Ms. Churchill, as her GAL. Correct.

Q And that's present tense; correct?

A  Yeah.

Q ay. And your attorney asked you about Genet
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McCann's visit to the Renai ssance center in August and you
clarified that you were in Butte.

Did you know Genet was going to visit Judy that
day?

A |I'msorry, but | have a quick question back on 10
where Ms. Churchill, as her GAL -- that's Decenber of
2013; right?

Q Correct.

A Was it -- had the guardianship thing been
term nat ed?

Q The guardi anshi p has never been term nat ed.

A No, | nean the permanent guardi an appoi nt nent.

Q Yes, and the matter was on appeal.

A Ckay. So on appeal, she's still her GAL. Ckay.

Q It's only after remand that she di sappears; is
that correct?

A Yeah, when that -- when the -- if you | ook at the
statute, the word "in these proceedings," when those
proceedi ngs are over and permanent guardi ans have been
appoi nted, the in re AAM case states that those
appoi ntnents are over, term nated.

So this is accurate.

Q Do you recall your attorney filing for summary

judgenent in this matter with the notion and brief filed

Sept enber 10t h, 2018?
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A  Yeah. Vaguely.
Q Wuld you like to refresh your recollection?
A  Sure.

MR. MOOG  May | approach?

CHAI RMAN TALEFF:  Yes.

Q (By M. Mog) This is the summary judgenent
notion and brief.

A Yes.

Q Gkay. And directing your attention to --

MR. SHERWOOD: Pl eadi ng nunber, please.

MR MOOG It's your notion for sumary
judgenent. | don't have the pleading nunber in front of
me. This exhibit here, Appendix E to the notion for
sunmmary j udgenent .

Q (By M. Mwog) Can you identify that, please.
A | cannot. | can read what it is, but it's not ny

docunent .

Q Oay. WwWell, tell the conm ssion what it is.

A It appears to be a letter dated 5/9/18 by Judy
Lowney addressed to Judge Krueger asking himto appoint her
a |l awyer.

Q And it's a typewitten docunent; is that correct?

A Yes.

Q To your know edge, does Judy have access to a

typewiter or a conputer?
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A | have no idea.

Q ay. Have you ever received any typewitten
communi cati ons from Judy through Ron, or they've all been
handwitten?

A | don't know what she has at the Renai ssance.

Q Have you ever received a typewitten statenent
from her through Ron?

A No. No, sir. | don't have any direct contact
wi th her.

Q No. You ve testified that you' ve received
witten communi cations from Judy through Ron; correct?
Ron' s brought you communi cations?

A Yes. She wites himeveryday. Beautiful cards,
beautiful |ove letters.

Q Handwritten; correct?

A  Yeah.

Q Ckay.

A She's old school.

Q Do you know where your |awer got that signed

st at enent ?

A  I'msure he got it from ne.

Q Ckay. \Where did you get it?

A | would have gotten it from Ron.

Q Were did he get it?

A I have no idea. Cbviously, from Judy.
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Q D dyou assist himin typewiting -- typing out
that statenent, this Exhibit E to your --

A | don't believe he typed it.

Q Well, you think Judy typed this?

A | don't know who did, but |I'mpositive ny client
didn't. He doesn't do typing.
Did you type it?
| did not. | have absolutely no access to Judy.

Except through Ron; correct?

> O >» O

That's not access to her.

The date of that, was Genet her attorney by then?
CHAI RVAN TALEFF: There's not a questi on pendi ng.
MR MOOG M. Chairman, at this tinme ODC

w t hdraws proposed Exhi bits 86 and 86. 1.

That's all | have.

CHAI RVAN TALEFF: Redirect, M. Sherwood?

REDI RECT EXAM NATI ON
BY MR SHERWOCD:

Q I'll try to be quick.
Tina, on this last exhibit -- |1 think it's 78 --
and there was a reference to an appendix to that. | didn't
quite follow -- M. Mog and you just tal ked about sone

docunent. He wanted to know who typed it up?

CHAlI RVAN TALEFF: Counsel, | think that was
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attached to a brief, rather than Exhibit 78.

MR MOOG To be clear, it was Pl eadi ng Nunber
35, your notion and brief in support of summary judgenent,
M . Sherwood.

Q (By M. Sherwood) Was there a date on that? D d
you get a | ook?

A Il think it was May of 2018. I'mnot finding it.

Q Oay. Never mind. At any rate, you didn't type
it up?

A No. But it's May of 2018, | recall.

Q | want to direct your attention to 63 again. And
there was reference to -- this is down at the bottom of the
page where Ms. McCann is, if | understand correctly, asking
you if Churchill had done anything on the case after the

proceedi ng that appointed the guardi ans.

Was Ms. McCann, do you know, at that point -- and
if you don't know, don't -- do you know where Ms. McCann
got Ms. Churchill's nanme?

A | believe that Ms. Churchill was associated with

a conplaint filed against Genet by M. Shapiro and/or his

clients.

But | did respond to this. There is a response
to this email. ODC has not included it, but there is a
response.

Q So you did respond?
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A |1 did. | told her no.

Q Okay. Wth respect to -- could you turn to
Exhi bit 81, please.

A | have it.

Q M. Mog referred to that on cross about pointing
out that you were nmaking an enmergency request -- or asking
Ms. McCann to nake an energency request.

A Yes.

Q | note that you say please. D d you believe that
you were issuing a directive when you said that, that you
expected that she would foll ow sone directive of yours?

A Absolutely not. Plus, | already filed nmy own on
behal f of Ron.

Q Oay. So at that point, were -- did you consider
Ron's wishes in the litigation to continue to be the sane
as Judy' s?

A Yes.

Q O course, | don't -- I"'mkind of newto this. |
haven't ever seen McCann's record. But did you ever take a
position in sone other proceeding here that -- that she was
your agent?

A No. Never.

Q But, as | understand it, you did feel that you
were being asked to produce work product information and

t hought that m ght be inappropriate.
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A Oh, a hundred percent. Yes.

| -- 1 got the request -- | -- for the docunents.
| responded with an excellent |legal position that, no, it's
ei ther confidential or work product privilege, which then
falls into the confidential category, and that | had not
been rel eased by ny client to rel ease those docunents and |
woul d not be doing so.

Next thing I know, M. NMbog files an order to
show cause asserting to this body that | had failed to
respond and was not being cooperative with the ODC
proceedi ngs, to which | responded and said, yes, | did
respond, and I'mnot -- not being uncooperative. 1've
taken a valid | egal position.

Q And when you referred to client in that, the
reference was to M. Lowney, Ron Lowney; right?
A Correct.

MR. SHERWOCOD: Not hing further.

CHAI RVAN TALEFF: Okay. And | understand,
M. Sherwood, that your client is your |ast w tness?

MR. SHERWOCD: Yes, M. Chairman.

CHAl RVAN TALEFF: ODC, any rebuttal ?

MR. MOOG  No, but maybe the panel has questions?

CHAl RVAN TALEFF: |'m not done yet.

Ms. DeVries?

COWM SSI ONER DEVRI ES:  None.
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CHAl RMAN TALEFF: M. O Brien?

COWMM SSI ONER O BRI EN:  None.

CHAl RMAN TALEFF: M. gl e?
COW SSI ONER OGLE: No questi ons.

CHAl RMAN TALEFF: Ms. Menzi es?

COW SSI ONER MENZI ES:  No. No, sir.
CHAl RMAN TALEFF: Ms. Mal oney?

COMM SSI ONER MALONEY:  No.

CHAl RMAN TALEFF: M. Bl ack?
COW SSI ONER BLACK: | have a coupl e of

guesti ons.

EXAM NATI ON
BY COWM SSI ONER BLACK:

Q M. Mrin, as | understand it, your involvenent
in this matter involving the Lowneys was invol ving the
appeal in the district court?

A | agreed to represent M. Lowney in appeal, yes,
of the guardi anshi p proceedi ngs.

Q Wen did you first becone invol ved?

A | believe it was in |late 2013.

Q Ckay. Could you look at Exhibit Nunber 1 for ne,
pl ease.

And | want to refer you to -- because | call them

docket entries, but it's Docket Sequence 112, which woul d
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be on, right, Page 5. Page 5.
Let me get this chronol ogy down so | understand

what's going on. 112, there's a notice and consent to
W t hdraw and substitution of counsel. It doesn't say who.
Is that when you woul d have appeared? Do you know?

A | don't. It was --

Q If you don't know, that's fine. |t appears to be
around that tinme frame. |'mjust curious if you renmenber.

You testified about --

A That probably is ne.

Ckay. That's my guess too, but | don't want to
guess.

A  Yeah.

Q There was correspondence dated a couple of weeks
later, and | think it's Exhibit Nunber 10, if | recall
right. And you were just asked this by M. Modog.

That's a letter fromyou to Ms. Churchill and
M. Shapiro?

A Yes.

Q Oay. And M. Mog asked you about referring to
Ms. Churchill as the GAL on Page 2.

A Yes.

Q Ckay. How did you know when you wote this
letter that Ms. Churchill was the GAL?

A | had been in contact with -- because | had not
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yet reviewed the early guardi anship proceedi ngs -- but |
had been in contact with Ron's prior attorney, Bil
Driscoll and spoke to hi mabout, Hey, what's going down,
what do you think about all this. He wote ne a letter,
and in it he identifies Debbie Churchill as guardian ad
litem for Judy Lowney.

Q Oay. You referenced earlier in your testinony
that you saw a report of GAL.

A Unh-huh.

Q Do you recall that testinony?

A Yes.

Q Had you seen the report of GAL by the tine you
wote this letter?

A Probably not.

Q Is Exhibit Nunber 4 the report of GAL you're

taking about? It was filed in Septenber.

A Yep.

Q That would be the one you referenced earlier?
A Yes, and then there's an addendum

Q Oay. But it was filed Septenber 4th of 20137
A Right.

Q Gkay. Thank you.

Now | want to go to Exhibit 37, and | have a
coupl e questions about that, and that has the retainer

agreenent for Ms. McCann attached to it.

322
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A Yes.

Q And thisis -- this bears your signature on the
bott om of Page 2; correct?

A Yes.

Q And why are you giving informed consent?

A Well, ironically, Genet and | were being very
careful because Ron already had representation. That was
me. Now he's entering into another representation
agreenent where he's not the client, and he needed to
understand that, while he was paying the bill, he was not
the client.

Q Oay. Wiy do you say he's not the client? The
agreenent, the beginning, says he is the client.

A Wll, it's -- it's simlar to, the sane as an
i nsurance conpany that pays the bill. They have retainer
agreenments with the --

Q Well, but we're not tal king about an insurance
conpany. Wy does it say that Ron Lowney is the client, if
you know? |If you don't know, that's --

A | don't know. GCenet drafted it, and it just --
that's what she put there, | guess.

Q D d you ever provide this agreenent to Disability
Ri ghts of Montana?

A | believe she did.

Q No, | want to know if you did.
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A | didn't.
Q Oay. And just a couple of other questions. Has
to do with the appeal.
Did you review filings in the appeal after you

filed the notice of appeal, when those filings were served

on you?
A I don't understand your question.
Q Wll, when sonething's served on you in the

appeal, did you review it when it was served upon you?
A Like the response brief?
Q Like the appellate brief.
A Sure.

Q And you reviewed that prior to filing your reply

A  Sure.
Q OCkay. D d you reviewthe orders of the Mntana
Suprenme Court that were served upon you in the appeal ?
A Yes.
COW SSI ONER BLACK: That's all the questions |
have. Thank you, Ms. Morin.
CHAl RVAN TALEFF: Okay. Ms. Perry?
COW SSI ONER PERRY: | just have a coupl e.

EXAM NATI ON
BY COWM SSI ONER PERRY:
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Q W've gone through a | ot of docunents. And |'ve
made note, in nost of your correspondence, or at |east sone
of your correspondence with other people involved in the
case, specifically, like, Exhibit 69, Exhibit 72,

Exhi bit 10, your enmils are always -- or letters are al ways
tal ki ng about Judy's best interest, and yet you've
testified today quite a bit about her constitutional right
to stated interests. And | just wanted to nmake sure |
wasn't m ssing sonething.

Can you direct ne to any of your emails or
correspondence in which you use the term"stated interest"?

A There's a lot of emmils that are not -- have not
been admtted as exhibits, but there was no di scussion
about stated interests, as far as Debbie Churchill was
i nvol ved, because she was not her attorney.

So nmy emails to M. Shapiro and then the one
early one to Debbie Churchill when she was still the
guardian ad litemtal ks about best interests because that
was, you know, Churchill's role, and trying to get Shapiro,
because he represented the guardi ans, and their duty of
representation, their fiduciary duty, is best interest, for
guardians. So there was not really ever any dial ogue about
stated i nterest because no one was representing Judy.

Q Oay. And you didn't raise that then wth them

about stated interests?
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A No. | was trying to get themto act on her best
I nterest.

Q GCkay. | was listening to your testinony about
t he appeal, and you said there were -- you testified there
were two main issues on appeal: One were the fees that Ron
was supposed to pay, and then you were al so naking an
argunent -- nmy notes indicate that the appointnent of the
t hose guardi ans affected her constitutional rights.

On appeal, did -- and maybe |I'm just not famliar
with the record -- but did you chall enge the appoi ntment of
Debbi e Churchill and the | ack of an appoi ntnment of an
attorney to represent Judy's stated interests?

A No. There was no need to challenge that. W
weren't focused on -- | had no know edge of the prior
proceedings. | wasn't involved in them So there was
nothing in nme to trigger that to say, Ch, well, you know,
Ms. Churchill is not acting as a guardian ad litem You
know what | nean? So I wasn't -- it wasn't an appeal abl e
I ssue.

Q So just so I'mclear then, you believe that the
representation of soneone in an appeal doesn't require you
to read or becone famliar with what has previously
happened in the district court?

A No, | need -- | -- to take sonmeone up on appeal,

| need to know what the appeal able issues are. And | did
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rely heavily on M. Gllespie to help nme figure out what
that -- what those appeal able issues are. And in his
identifying, these are the ones that he thought m ght best
get a positive result for M. Lowney.

COW SSI ONER PERRY: Thank you. No nore
gquesti ons.

CHAI RVAN TALEFF: Ms. Faure?

COW SSI ONER FAURE: | didn't have any, but you
just nmentioned a M. Gl espie.

THE WTNESS: |'msorry. Driscoll.

COW SSI ONER FAURE:  All right. Thank you. |

don't have anything further.

EXAM NATI ON
BY CHAI RVAN TALEFF:

Q I just -- you say that Debbie Churchill's role
was not an issue, wasn't on the radar in the appeal, but
one of the appeal issues was the award to Debbi e Churchill
of attorney fees, wasn't it?

A Yes, but as guardian ad litem

Q If that distinction exists, it's in your brief?

A In what brief?

Q In the brief you filed with the Montana Suprene
Court on appeal. |If your argunment was that the awarded

fees was as to her in the capacity as a GAL, that would be
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an argunent that appears in your brief?

A No. | did the appeal on the attorney fees that
were awarded to attorneys with the know edge that these
fees were awarded to an attorney who had been appoi nted as
the guardian ad litem

And the issue that | raised was that they are --
in Montana, in order to get attorney fees in a case, you
have to have either an agreenent between the parties or
statutory right to them Now, there is a third prong that
is like a sort of catch-all, but | argued that there was
nei t her an agreenent for M. Lowney to pay these fees or --

Q That's fine. W have the brief. | just wanted
to know -- | think you' ve answered ny question. Thank you.

A Yeah. And one other point |I'll make too, M.
Chairperson, is that her bill, as | recall it, did not
reflect an hourly rate of an attorney. It reflected an

hourly rate of a GAL.

CHAl RMAN TALEFF: AlIl right. That's all. W
wll -- you nay step down.

W will regard the natter as havi ng been
submtted. We will deliberate, and we will -- as soon as
we're able to after the transcript is received, we'll get a

deci si on out.
MR. MOOG  Thank you, M. Chairnan.
CHAI RMAN TALEFF: Thank you
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MR. SHERWOOD: M. Chairman -- if chairman is
correct anynore, but -- ny sense is that people have ot her
pl aces to go, and so I'mnot trying to delay this, but I
do -- having -- first time here, | find it a bit strange
that, you know, there are no real jury instructions, and

there are fol ks here that aren't |lawers. And so | would

offer -- and | recognize that it would be in your

di scretion -- to submt proposed findings of facts and
conclusions if -- if the adjudicatory panel wanted us to do
t hat .

CHAl RVAN TALEFF: It's not typically done. It's
not sonething that I would refuse you the opportunity to
do, as long it's done in a reasonable and tinely manner.

MR. SHERWOOD: You can pretty nmuch say go, and
["I'l junp. What sort of tine do you want to --

CHAl RMAN TALEFF: Well, | know you' ve consi dered
calling me M. Dictator a couple of tinmes, probably.

MR. SHERWOOD:  No.

CHAI RVAN TALEFF: But | would not say junp and
expect you to go. Typically | would say within tw weeks
to 20 days. | doubt we will get a transcript much earlier
than that. So why don't we say -- it's Decenber 4th.
Let's say by Decenber 20th -- close of business by
Decenmber 20th if you'd be kind enough to file whatever you

want to.
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MR MOOG It's optional then?

CHAI RVAN TALEFF: It's optional. You' re not
required to. If you want to. That would include a brief,
if you want, a post-hearing brief. | would encourage you
to go look in the definition of brief in the dictionary,
because | think we |awers don't understand that very well.

But if you're so inclined, you're certainly entitled to do

t hat .

MR. SHERWOOD: Yes, well, | appreciate it, and we
will do that. And | did notice -- | nean, |I'm aware of
brief, and | did ny best. | believe | kept the hearing

brief under 10 pages.

CHAI RVAN TALEFF: You did, and | appreciated
t hat .

MR. SHERWOOD:  Ckay.

CHAl RVAN TALEFF: Thank you. We will be in
recess.

MR. SHERWOOD: Thank you.

(Proceedi ngs concluded at 12:42 p.m)

*k k k%
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STATE OF MONTANA )
SS.
COUNTY OF LEWS AND CLARK )

I, HOLLY FOX, Freelance Court Reporter and a Notary
Public for the State of Mntana, do hereby certify:

That | did report the foregoing proceedings to the
best of ny ability.

I N WTNESS WHERECF, | have set ny hand and seal on
this 19th day of Decenber, 2018.
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