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INTRODUCTION

Pursuant to the Court’s directive at the November 20, 2018, hearing, Plaintiffs hereby submit
this notice of the following outstanding issues regarding Plaintiffs’ August 24, 2018, Motion to
Compel and for Sanctions against BNSF. In short, Plaintiffs would like the Court to:
1) Compel the production of certain documents BNSF has still not produced despite this
Court’s August 28, 2018 oral ruling, and

2) Compel the production of subpoenaed Kennedy Jenks’ documents (one of BNSF’s
cleanup contractors) to which BNSF has claimed an attorney client privilege and/or work
product protection, or, alternatively, order that production for an in camera review so that

any privilege asserted may be verified.
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The documents sought relate to cleanup efforts and related testing of BNSF’s Libby
properties, which are directly relevant to this case. Likewise, communications about those efforts are
relevant and any alleged privilege asserted must be verified.

ARGUMENT

I. Despite this Court’s oral ruling, all of the documents sought in Plaintiffs’ August
24, 2018, Motion to Compel and for Sanctions against BNSF have not been

produced.

As the Court will recall, on August 24, 2018, Plaintiffs’ filed their Motion to Compel and for
Sanctions. The Court conducted an informal discovery conference on August 28, 2018. At the
conclusion of that conference, the Court:

1. Granted the Motion to Compel in all respects except:
a. impeachment documents; and
b. prior litigation files to the extent those were not in BNSF’s possession,
custody, or control.
2. Denied the imposition of sanctions at this time.
3. Struck BNSF’s 15 paragraphs of objections preceding BNSF’s discovery
responses.
Critical here, the Court ordered the production of the following documents:
1. Correspondence regarding the clean-up efforts.
2. Records of clean-up, modification, removal, and construction activities.
3. Entities consulted prior to 2015 regarding the clean-up or testing.
As Plaintiffs stated in the Motion to Compel, this critical information relates to testing, clean-

up, and the toxicity of the BNSF’s Lincoln County properties.
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The Court advised BNSF that it could file a Response if it so chose. The time to file any such
Response has long since passed.
Despite this Court’s oral ruling, to date, Plaintiffs have not received:

1. Any internal BNSF correspondence regarding clean-up or testing efforts.

2. A complete production of documents and correspondence leading up to the entry
of the Administrative Order on Consent, including any CERCLA investigation
and enforcement action leading to that Administrative Order on Consent, for the
EPA mandated cleanup of BNSF’s Lincoln County properties.

3. Any meaningful summary of modification, removal, and construction activities
taking place on BNSF Lincoln County properties since active vermiculite mining
operations ceased in 1990 (BNSF again produced indecipherable charts).

Plaintiffs respectfully request the Court, again, order the production of the foregoing
documents.
II. BNSF’s alleged attorney-client privilege and/or work product protection to

subpoenaed documents from their contractor Kennedy Jenks must be verified
and missing documents must be produced.

Because Plaintiffs had not received cleanup documents from BNSF, on August 10, 2018,
Plaintiffs subpoenaed Kennedy Jenks (BNSFs current cleanup contractor), and other contractors. The
Subpoena, attached hereto as Exhibit A, compelled production by August 30, 2018.

On August 27, 2018, Plaintiffs received an “Objections to Subpoena Duces Tecum Served
upon Non-Party Kennedy Jenks,” attached hereto as Exhibit B. That was signed by Scott Carney as
project manager for Kennedy Jenks and by Ms. Patrick of Knight Nicastro as attorney for BNSF.

A month later, on September 28, 2018, Plaintiffs received copies of Kennedy Jenks’ hard

copy documents. However, that production was not made directly to Plaintiffs from Kennedy Jenks,
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as required by Plaintiffs’ subpoena. Rather that production was coordinated through Knight Nicastro,

BNSF’s attorneys. Knight Nicastro claimed these were “BNSF Documents,” yet BNSF had never

produced these documents previously in response to discovery requests. Accompanying that

production was BNSF’s Privilege Log to responsive Kennedy Jenks documents that BNSF was
withholding. The privilege log, attached hereto as Exhibit C, claimed “attorney work product”
protection and identified 18 documents with the following descriptors:
1. Kennedy Jenks’ Project Manager Scott Carney’s notes from meetings with BNSF
litigation counsel Chad Knight,
2. Kennedy Jenks’ Project Manager Scott Carney’s notes from meetings with BNSF
in-house counsel Brooke Kuhl,
3. Emails with BNSF in-house counsel Brooke Kuhl (other participant to the email
is not identified), and
4. Memos from BNSF’s in-house legal department to Kennedy Jenks.

Because the privilege log did not contain a date of the alleged documents nor any foundational
basis for claiming the “attorney work product” protection, on October 2, 2018, Plaintiffs asked BNSF
to provide it with privilege log containing that information. To date, no such privilege log has been
produced. Also, based on the Bates numbering of the documents produced, it appears that 2,000
documents were missing/omitted from the Kennedy Jenks hard copy document production. Although
Plaintiffs have inquired with BNSF about this discrepancy, Plaintiffs have not received a response.

On October 17, 2018, Knight Nicastro coordinated the production of Kennedy Jenks’
electronically stored information. No privilege log accompanied that response. Plaintiffs separately
requested a copy of any privilege log to determine if any additional documents were withheld.

Plaintiffs finally received that privilege log on November 19, 2018. Indeed, that privilege log,
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attached hereto as Exhibit D, identifies 69 documents for which BSNF is claiming attorney/client
privilege and 2 documents for which BNSF is claiming work product protection.

However, based on the parties to those communications, it does not appear as though the
attorney client privilege is applicable. The vast majority of the documents include non-BNSF
individuals such as Kennedy Jenks Project Manager Scott Carney who is neither an attorney nor a
represented “client.” Additionally, many of the documents are communications between Mr. Carney
and BNSF’s Manager of Environmental Remediation Yueh Chuang, with no attorney involved in the
communication.

Notably, BNSF has not asserted consulting expert protection under MRCP Rule 26(b)(4)(B).
Regardless, MRCP Rule 26(b)(4)(B) allows discovery of consulting experts if such information
cannot reasonably be obtained elsewhere. All sampling, analysis, and clean-up of BNSF properties
has been performed under the control and direction of BNSF and they (or their contractors such as
Kennedy Jenks) are the only apparent source for this information. In the present case, BNSF disclosed
Kennedy Jenks Project Manager Scott Carney as a non-retained testifying expert to testify consistent
with the report he prepared as part of Kennedy Jenks’ cleanup work in the Libby Railyard. So, it is
clear no such MRCP Rule 26(b)(4)(B) protection would apply.

Plaintiffs respectfully request the Court order the production of the withheld documents.
Alternatively, Plaintiffs respectfully request the Court order the production of the withheld documents

for in camera review to verify the privilege asserted. Under either scenario, Plaintiffs respectfully
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request the Court compel the production of (or order explanation of the discrepancy for) the

apparently 2,000 pages of missing documents.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request this Court to enforce its ruling of
August 28, 2018, and again compel the production of information and documents from BNSF as
set forth herein.

Respectfully submitted this 27" day of November, 2018.

McGARVEY, HEBERLING, SULLIVAN
& LACEY, P.C.

By: _/s/ Jinnifer J. Mariman
JINNIFER JERESEK MARIMAN

Attorney for MHSL Plaintiffs

! While the Kennedy Jenks electronically stored documents were not produced in a manner that
allows Plaintiffs to independently discern if documents are missing from that production,
Plaintiffs’ request for production extents to any such withheld documents as well.
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