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INTRODUCTION

In its Order Re: Plaintiffs’ Motion for Deferred Docket (“Order re: Deferred Docket”) the
Court ordered that the following cases be placed on the Deferred Docket:

Referring to the Plaintiff’s Master Claim List, the following cases
will be placed on the deferred docket:

(a) The Plaintiff has been diagnosed with a nonmalignant ARD;

?‘S)d The Plaintiff has a mild or normal disease severity.
Order Re: Deferred Docket, p. 16. As such, Plaintiff Jason MacDonald’s case was placed on the
Deferred Docket. See Order re: Joint Motion for New Trial Date and Scheduling Order (Ward et
al. v. International Paper et al.), p. 1 (noting the MacDonald matter “has since been placed on the

Deferred Docket”). Defendants BNSF Railway Company and John Swing (collectively “BNSF”)

do not dispute that fact.
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Instead, BNSF alleges that outdated 2016 PFT testing requires the transfer of Mr.
MacDonald’s case to the Active Docket. In making that argument, BNSF ignores: 1) this Court’s
stated criteria for deferred cases to be transferred to the Active Docket, and 2) Mr. MacDonald’s
most recent 2018 PFT testing which confirm he is in the “Normal” disease category. As such,
maintaining Mr. MacDonald’s presence on the Deferred Docket comports with rationale
underlying the Court’s Order Re: Deferred Docket, which specifically recognized Mr.
MacDonald’s right to be made whole. For the reasons explained herein, Mr. MacDonald’s case
should remain on the Deferred Docket.

ARGUMENT

1. Activating Mr. MacDonald’s Case Belies the Rationale Behind the Order re:
Deferred Docket.

The Court’s Order re: Deferred Docket placed on the Deferred Docket all Plaintiffs on
Plaintiffs’ Master Claims List who had been diagnosed with nonmalignant ARD and who had Mild
or Normal disease severity. Order re: Deferred Docket, p. 16. BNSF does not dispute this.! At
the October 3, 2018, hearing with the Court, clarity was provided regarding the criteria for the
combined “Mild/Norm[al]” disease severity category used by Plaintiffs in creating the initial
Master Claims List. As a result, Plaintiffs were directed to create a Master Claims List that
separately identified Normal Plaintiffs (> 80% of FVC, TLC, DLCO) and Mild Plaintiffs (70%-
79% of FVC, TLC, DLCO). Those designations were based on generally accepted medical
guidelines for the assessment of pulmonary disease severity. See American Thoracic Society,

Lung Function Testing: Selection of Reference Values and Interpretative Strategies, Am. Rev.

I Although not explicitly stated in the Order re: Deferred Docket, it is logically presumed that all
cases on the Deferred Docket are stayed.
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Respir. Dis., 144:1002-1218 (1991), Table 13; American Medical Association, Guides to the

Evaluation of Permanent Impairment (6th Edition 2009), Table 5-4.

Based on his current 2018 PFTs, Mr. MacDonald is “Normal.” Even using the outdated

2016 PFTs used by BNSF, Mr. MacDonald is “Mild.” If the Court’s intent was indeed for all

“Mild” and “Normal” Plaintiffs to remain on the Deferred Docket unless and until they progress

to “Moderate,” then Mr. MacDonald must remain on the Deferred Docket. Moreover, maintaining

Mr. MacDonald’s presence on the Deferred Docket comports with rationale underlying the Court’s

Order Re: Deferred Docket, which specifically recognized Mr. MacDonald’s right to be made

whole:

Because less than fifty percent of these Plaintiffs may
progress to severe disease, Plaintiffs argue that adjudication of such
claims would infringe the constitutional guarantee to be made
whole....

* sk ok

Defendants’ Collective Response addresses this concern
only by stating “future damages adequately account for the
phenomenon” and that Plaintiff pled for them in his Complaint. But,
as discussed above, these Plaintiffs likely cannot recover future
damages for the risk of a severe illness—it is not reasonably certain
their diseases will progress to lung cancer or mesothelioma. A
deferred docket, Plaintiffs assert, provides the opportunity for those
who may become severely ill to recover fully if their unimpaired
condition progresses to cancer or mesothelioma.

The Court agrees.

Order Re: Deferred Docket, at pp. 11-12 (footnotes omitted, underlining added).
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II. BNSF Does Not Present Necessary Evidence of the Court’s Criteria to Transfer
Mr. MacDonald to the Active Docket.

Even if Mild and Normal cases can be activated, BNSF failed to present evidence required
to activate Mr. MacDonald’s case. The Order re: Deferred Docket provides the following criteria
to transfer a given Plaintiff from the Deferred Docket to the Active Docket:

(2) Transfer to Active Docket
A case on the deferred docket is “activated” and will be
placed on the active docket when the Plaintiff meets the following
criteria:
(a) The Plaintiff receives a diagnosis of a malignant ARD;
(b) The Plaintiff dies and there is competent and credible
medical evidence that an ARD was a substantial factor in the

cause of death;

(c) The Plaintiff has a diagnosis of a nonmalignant ARD;
and

(1) a Total Lung Capacity (TLC) measurement of less
than 80% of predicted, or

(i1) a Forced Vital Capacity (FVC) of less than 80%
of predicted, and a FEV1/FVC ratio greater or equal
to 65%; or
(d) The Plaintiff elects to be placed on the active docket.
Order re: Deferred Docket, p. 17.

At issue in BNSF’s Motion is the criteria in subsection (c). That criteria provides two
options for a given Plaintiff to be transferred to the Active Docket: 1) diagnosis of nonmalignant
ARD and TLC less than 80% predicted; or 2) diagnosis of nonmalignant ARD and FVC less than
80% of predicted and FEV1/FVC ration great or equal to 65%. Required by both options is a

“diagnosis of nonmalignant ARD.” The Court provided the following additional criteria regarding

the diagnosis of nonmalignant ARD:
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This Court will not impose nonmalignant ARD diagnostic
criteria that is more specific than that endorsed by the American
Thoracic Society. However, in presenting a diagnosis of a
nonmalignant ARD, the Court will expect to see competent and
credible evidence from a qualified medical provider of the
following:

(a) Evidence of structural pathology consistent with asbestos
related disease as documented by imaging or histology;

(b) Evidence of causation by asbestos as documented by the
occupational and environmental history, markers of
exposure (usually pleural plaques), recovery of asbestos

bodies, or other means; and

(c) Exclusion of alternative plausible causes for the
findings.”

Failure to provide evidence regarding these three categories
will result in the diagnosis being rejected.

Order re: Deferred Docket, p. 17 (footnote omitted here).

Thus, “in presenting a diagnosis of nonmalignant ARD,” the party seeking to transfer a
Plaintiff’s case from the Deferred Docket to the Active Docket must present the Court with
“competent and credible evidence from a qualified medical provider” of a diagnosis of ARD that
complies with ATS diagnostic criteria. “Failure to provide evidence regarding these three [ATS]
categories will result in the diagnosis being rejected.” Order re: Deferred Docket, p. 17.

The burden of presenting evidence of nonmalignant ARD consistent with the Court’s
criteria must be met by the party seeking to activate a Plaintiff’s case. If a Plaintiff seeks activation
of their case, he/she will present a diagnosis consistent with the Court’s order. Defendants must
do the same and cannot simply submit a medical finding they consider invalid. There are
legitimate policy reasons for this procedure. As applied to a Plaintiff, he/she will not seek to, nor
want to, activate a case unless there is a nonmalignant ARD diagnosis that meets the Court’s

criteria. Likewise, as applied to Defendants, this burden will ensure that judicial time and
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resources are not being spent on cases that Defendants activate upon a Plaintiff barely meeting the
PFT criteria only to immediately dispute the ARD diagnosis. The Court’s valuable time and
resources are best spent resolving the sickest Plaintiffs’ cases. Moreover, if Defendants intend to
dispute the underlying ARD diagnosis, the better and more efficient solution is to refuse to settle
Plaintiff’s cases with disputed ARD diagnoses. As has always been the case, Plaintiffs would
prefer not to settle these cases in order to allow time to pass to see if more severe disease develops.

In filing their Motion, BNSF simply states “MacDonald alleges he was diagnosed with
nonmalignant ARD.” Motion, p. 2. BNSF fails to present evidence, as required by the Order re:
Deferred Docket, that the diagnosis complies with ATS diagnostic criteria.? As a result of that
failure alone, BNSF has failed to meet the Court’s criteria to transfer Mr. MacDonald’s case from
the Deferred Docket to the Active Docket

I11. Mr. MacDonald’s Current PFTs Do Not Support Activation of His Case.

Even if BNSF presented the requisite evidence to meet the nonmalignant ARD diagnostic
criteria, which it did not, BNSF failed to meet the PFT criteria because it is relying on outdated
PFTs. Mr. MacDonald’s first PFT was taken when he was self-referred to the CARD Clinic for
an initial screening. Order re: Deferred Docket, p. 5. Since that time he has had four additional

PFTs. Mr. MacDonald’s five PFTs are summarized as follows:

2 BNSF can remedy this particular failure by stipulating that Mr. MacDonald’s diagnosis of
nonmalignant ARD is supported by competent and credible evidence from a qualified medical
provider that there is: (a) evidence of structural pathology consistent with asbestos related disease
as documented by imaging or histology; (b) evidence of causation by asbestos as documented by
the occupational and environmental history, markers of exposure (usually pleural plaques),
recovery of asbestos bodies, or other means; and (c) exclusion of alternative plausible causes for
the findings.
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Date Age Bronchodilat FVC-L FEV1-L FEV1/ TLC-L Conversion Disease

Location Height or Testing (% (% FVC - (% Standard  Severity per
predicted) predicted) %  predicted) ATS Criteria

7/8/13 36 Pre 4.31 (79%) 3.47 (80%) 80% Not Tested NHANES III Mild

CARD  70.2 in.

7/6/15 38 Pre 4.10 (76%) 3.30 (77%) 81% 6.13 (88%) NHANES III Mild

CARD  70.2 in. Post 4.37 (81%) 3.56 (83%) 81%

6/10/16 39 Pre 4.36 (79%) 3.21 (73%) 74% Not Tested Not Reported Mild
Providence 71 in.

Alaska

6/13/16 39 Pre 4.21 (76%) 3.03 (69%) 72% Not Tested Not Reported Mild
Providence 71 in. Post 4.05 (73%) 3.11 (711%) 77%

Alaska

6/18/18 41 Pre 4.51 (85%) 3.62 (86%) 80% Not Tested NHANES III Normal

CARD 70.2 in. Post 4.49 (85%) 3.65 (86%) 81%

Mr. MacDonald’s most recent PFTs done in 2018 confirm

that the criteria to transfer of Mr.

MacDonald’s case to the Active Docket is not met as his FVC is 85% of predicted (which must be

less than 80% predicted to be eligible for activation). Those PFTs confirm Mr. MacDonald is in
the “Normal” disease category.

Instead, BNSF relies upon Mr. MacDonald’s outdated 2016 PFTs taken in Alaska showing
he is in the “Mild” disease category. The most recent PFTs are the most accurate evidence of a
Plaintiff’s condition and should be used as support for any motion to transfer a case from the
Deferred Docket to the Active Docket.® The Deferred Docket should address a Plaintiff’s current
condition such that if he/she progress their case may proceed. Administering the Deferred Docket
based on outdated PFTs makes no sense. For example, if a party could pick any PFT they liked,
then they could pick an outdated PFT taken at a time when a Plaintiff had an acute respiratory

issue, despite the fact all other PFTs, including current PFTs, support Plaintiff remaining on the

3 For this reason, it is the policy of MHSL to utilize the most recent PFTs on the Master Claims
List on file with the Court.
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Deferred Docket. In short, that outdated PFT could be used to transfer a case to the Active Docket
at any time, regardless of the Plaintiff’s current condition. Using outdated PFTs in assessing
current pulmonary function is illogical.

As applied here, BNSF ignores Mr. MacDonald’s 2018 PFTs because they do not support
activation of Mr. MacDonald’s case and because they are an improvement on his previous PFTs.*
That improvement is easily explained. ‘“Actual” values (measured in Liters) are compared to
“predicted” values, which are primarily a function of a patient’s height, sex, ethnicity, and age.
American Thoracic Society/European Respiratory Society Task Force: Standarisation of Lung
Function Testing (R. Pellegrino et al.), Interpretive Strategies for Lung Function Testing, Eu.
Respir. J., Vol. 126, No. 5, p. 949 (2005). While Mr. MacDonald’s “actual” lung volumes
measured in the PFTs taken at the CARD Clinic have remained nearly the same, when those
volumes are converted to “predicted” values, they get better over time because Mr. MacDonald
continues to age. Also, Mr. MacDonald lost 12 pounds between his 2016 PFTs and his 2018 PFTs
which typically correlates to better conditioning as indicated in his 2018 PFTs, which show slightly
increased lung volumes. This is simply another example why the most recent PFTs should be used

in support of any motion to activate a case from the Deferred Docket to the Active Docket.

* There is no factual basis to support BNSF’s implication that the CARD Clinic was somehow
altering the June 18, 2018 PFTs trying to make patients appear better than they are due to Plaintiffs
then pending Motion for a Deferred Docket. Notably, in that Motion, Plaintiffs were advancing
the position that no criteria should be applied for a Plaintiff to seek to have their case moved to the
Active Docket. Thus, even assuming arguendo the CARD Clinic knew of Plaintiffs” Motion, there
was no criteria for the CARD Clinic to try to achieve.
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IVv. The CARD Clinic Properly Documents PFTs.

The CARD Clinic is the only provider of full PFTs (i.e. spirometry, DLCO, and lung
volumes) in Lincoln County. BNSF claims the CARD Clinic PFTs should not be used in
transferring cases from the Deferred Docket to the Active Docket. If that position were to be
countenanced by this Court, that would be an incredible burden on Plaintiffs.

To support their position, BNSF takes issue with the CARD Clinic’s documentation of its
PFTs. BNSF concedes the CARD Clinic created complete graphic results of Mr. MacDonald’s
2013 and 2015 PFTs but alleges that CARD did not create complete graphic results of Mr.
MacDonald’s 2018 PFTs (and instead only mentioned the improved condition in a clinical note).
Motion, p. 3. Apparently, BNSF did not receive an update of Mr. MacDonald’s medical records
before filing its Motion. Attached hereto as Exhibit A are the complete graphic results of Mr.
MacDonald’s 2018 PFTs which Plaintiffs’ counsel previously received from the CARD Clinic at
the same time they received the corresponding June 2018 clinical note referenced by BNSF. Those
graphic results were going to be produced to BNSF as part of Plaintiffs’ responses to BNSF’s
second discovery requests, but those never became due.’ Pertinent to the issues here, the CARD
Clinic does create documentation of its PFTs that exceeds the general practice among most
pulmonary function labs. Cf. Exhibit A (2018 CARD PFTs) hereto with BNSF’s Motion Exhibits

A and B (2016 Alaska PFTs).

5> With respect to discovery, Plaintiffs have responded to BNSF’s Master Discovery Requests as
well as BNSF’s case specific requests (i.e. 30 interrogatories and 14 requests for production).
Before the responses to BNSF’s second set of case specific discovery requests (i.e. 21 additional
interrogatories and 46 additional requests for production) were due, the inadvertently filed Order
regarding the deferred docket was entered on August 30, 2018. Thereafter, the Court entered its
Order re: Deferred Docket staying Mr. MacDonald’s case on September 13, 2018.
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CONCLUSION

In its Order Re: Deferred Docket the Court ordered that the following cases be placed on
the Deferred Docket:

Referring to the Plaintiff’s Master Claim List, the following cases
will be placed on the deferred docket:

(a) The Plaintiff has been diagnosed with a nonmalignant ARD;
?‘S)d The Plaintiff has a mild or normal disease severity.
Order Re: Deferred Docket, p. 16.

It is undisputed Mr. MacDonald’s case was placed on the Deferred Docket and that Mr.
MacDonald’s most recent PFTs show he is in the “Normal” disease category. As such, maintaining
Mr. MacDonald’s presence on the Deferred Docket comports with rationale underlying the Court’s
Order Re: Deferred Docket, which specifically recognized Mr. MacDonald’s right to be made
whole.

Moreover, BNSF has not presented this Court with evidence demonstrating that Mr.
MacDonald’s most recent PFTs meet the Court’s criteria to transfer his case to the Active Docket
nor has BNSF submitted evidence of a diagnosis meeting the criteria set forth by this Court. For

the reasons stated herein, BNSF’s Motion should be denied.

Respectfully submitted this 12" day of October, 2018.

McGARVEY, HEBERLING, SULLIVAN
& LACEY, P.C.

By: _/s/ Jinnifer J. Mariman
ROGER SULLIVAN

ALLAN McGARVEY

JOHN F. LACEY

ETHAN WELDER

DUSTIN LEFTRIDGE
JINNIFER JERESEK MARIMAN
Attorney for MHSL Plaintiffs
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