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COMES NOW Defendant, BNSF RAILWAY COMPANY (“BNSF”), by and
through its attorneys of Knight Nicastro, LLC, and hereby submits its Combined Motion
for Summary Judgment on Duty, Strict Liability, Preemption/Preclusion, and Brief in

Support.

I. INTRODUCTION

Pursuant to Rule 56, M.R.Civ.P., this Court should grant summary judgment in



BNSEF’s favor for three reasons. First, Plaintiff has failed to establish that BNSF owed him
any duty of care. Second, as a common carrier, BNSF is excepted from strict liability for
its mandated transport of vermiculite. Finally, Plaintiff’s claims are preempted and
precluded by the Federal Railroad Safety Act. BNSF is therefore entitled to judgment as a

matter of law.

II. BRIEF STATEMENT OF FACTS

1. In 1963, W.R. Grace & Co. (“W.R. Grace”), a non-party to this action,
purchased and thereafter operated the Zonolite Company vermiculite mine and mill in
Libby, Montana. Third Amended Complaint and Demand for Jury Trial (““Complaint™), q
17].

2. Plaintiffs allege the methods used by W.R. Grace to extract and process the
vermiculite created substantial asbestos-containing dust which could be could be found in
any places the vermiculite ore was processed, bagged, stored, or transported. Id. at 99 20-
21.

3. As aresult of W.R. Grace’s failure to control dust from the mining, milling,
processing, bagging, transport and a variety of uses of the vermiculite, they were exposed
to asbestos. 1d.

4. Plaintiffs’ Complaint asserts two causes of action against BNSF and John
Swing. The first alleges general negligence. Id. at 99 111-122. The second is premised

upon common law strict liability and alleges BNSF engaged in “abnormally dangerous



activities thereby causing the release of asbestos contamination and exposure.” Id. at

125.

III. LEGAL STANDARD

Summary judgment is proper when the pleadings, affidavits, discovery and
disclosure materials show there is no genuine issue of material fact and the movant is
entitled to judgment as a matter of law. Rule 56(c)(3), M.R.Civ.P. Summary judgment
provides a party the opportunity to avoid costly litigation by securing a just and speedy
resolution of the action while relieving the courts of the burden and expense of unwarranted
litigation. Celotex Corp. v. Catrett, 477 U.S. 317, 320-23, 106 S. Ct. 2548, 91 L. Ed. 2d
265 (1986). The moving party has the burden of demonstrating the absence of genuine
issues of material fact. Olympic Coast Inv., Inc. v. Wright, 2005 MT 4, q 20, 325 Mont.
307, 105 P.3d 743. “Material” facts are those that “involve the elements of the cause of
action or defenses at issue to an extent that necessitates resolution of the issue by a trier of
fact.” Mt. W. Bank, N.A. v. Mine & Mill Hydraulics, 2003 MT 35, q 28, 314 Mont. 248, 64
P.3d 1048 (internal quotations and citation omitted).

In negligence actions, summary judgment is appropriate if a plaintiff fails to offer
proof of any one of the elements: duty, breach, causation, and damages. Dulaney v. State
Farm Fire & Cas. Inc. Co., 2014 MT 127, § 10, 375 Mont. 117, 324 P.3d 1211. The

question of preemption or preclusion is a matter of law for the Court to determine.

IV. LEGAL AUTHORITIES AND ARGUMENT

A. Plaintiffs have failed to establish that BNSF owed them a duty of care

In a negligence cause of action, a plaintiff cannot prevail unless he proves that



defendant:

(1) owed a duty to the plaintiff;

(2) breached that duty;

(3) that the breach was the proximate cause of the;

(4) injuries and damages to plaintiff.
Scott v. Robson, 182 Mont. 528, 535-36 (Mont. 1979). The failure to establish any one of
these elements is fatal to a plaintiff’s case. State ex rel. Burlington Northern, Inc. v. District
Court (1972), 159 Mont. 295, 301, 496 P.2d 1152, 1156. The existence of a legal duty is a
question of law to be determined by the court. Fisher v. Swift Transp. Co., 242 Mont.
335)(2008). In analyzing whether a duty exists, courts consider whether the imposition of
that duty comports with public policy, and whether the defendant could have foreseen that
his conduct could have resulted in an injury to the plaintiff. Fisher v. Swift Transp. Co.,
2008 MT 105, P17 (Mont. Apr. 1, 2008).

Under Montana law, the duty element of negligence turns on foreseeability. Lopez

v. Great Falls Pre-Release Servs., 1999 MT 199, *P27 (Mont. Aug. 26, 1999). A defendant
has potential liability only for injuries to others which to defendant at the time were
reasonably foreseeable. Versland v. Caron Transport, 206 Mont. 313, 322 (Mont. Oct. 21,
1993). In the absence of foreseeability there is no duty and in the absence of duty, there is
no negligence. Lopez, 1999 MT at *P26. “[I]n analyzing foreseeability in the duty context,
we look to whether or not the injured party was within the scope of risk created by the

alleged negligence of the tortfeasor — that is, was the injured party a foreseeable plaintiff.

Id., at ¥*P28, citing Busta v. Columbus Hosp. Corp. (1996), 276 Mont. At 360-61, quoting



Palsgraf v. Long Island Railroad Co., 248 N.Y. 339 (1928). !

“Proof of negligence in the air, so to speak, will not do. Negligence is the absence
of care, according to the circumstances.” Palsgraf v. Long Island Railroad, 248 N.Y. at
345. As Justice Cardozo wrote:

[n]egligence is not a tort unless it results in the commission of
a wrong, and the commission of a wrong imports the violation
of a right, such as the right to be protected against interference
with one's bodily security. But bodily security is protected, not
against all forms of interference or aggression, but only against
some. One who seeks redress at law does not make out a cause
of action by showing without more that there has been damage
to his person. If the harm was not willful, he must show that
the act as to him had possibilities of danger so many and
apparent as to entitle him to be protected against the doing of
it though the harm was unintended. Affront to personality is
still the keynote of the wrong.

Palsgraf, 248 N.Y. at 345-46.
In the present case, Plaintiffs are even further removed from foreseeability than the
plaintiff in Palsgraf. Plaintiffs are asking the Court to find that BNSF

e knew or should have known the vermiculite ore being mined by W.R. Grace
contained asbestos;

e knew or should have known the vermiculite ore mined by W.R. Grace was
hazardous to transport because it contained asbestos;

e knew or should have known that transporting W.R. Grace’s vermiculite ore
would release dust particles into the open air; and

e knew or should have known that a citizen of Libby, not living on or adjacent
to the railroad’s operations, would be exposed to the asbestos at levels that
provided a sufficient dose, duration and intensity to result in toxicity.

! While the Complaint does not allege any specific Plaintiff was an employee of the railroad,
reasonable foreseeability is an essential ingredient for there to be a duty as a matter of law in the
context of a FELA claim. CSX Transp. Inc., v. McBride, 131 S. Ct. 2630 (U.S. 2011), Gallick v.
Baltimore & Ohio R. Co., 372 U.S. 108 (1963).



Yet Plaintiffs’ Complaint fails to allege, and the evidence produced by Plaintiffs to date
fails to show, that it should have been foreseeable to BNSF that anyone who lived in the
town of Libby would be exposed to toxic levels of asbestos by BNSF’s transport of
vermiculite. Absent a showing of this key fact, Plaintiffs simply cannot prove that their
alleged asbestos related diseases should have been foreseeable to BNSF. This is especially
true because a defendant does not have a duty to protect everybody from all foreseeable
harms.

The question of whether a legal duty of care exists is a question of law to be
determined by the courts alone. First Interstate Bank of Ariz., N.A. v. Murphy, Weir &
Butler, 210 F.3d 983, 986 (9th Cir. 2000). Montana courts consider two factors when
determining whether a duty exists: (1) “whether the imposition of duty comports with
public policy” and (2) “whether the defendant could have reasonably foreseen that his or
her conduct could have resulted in an injury to the plaintiff.” Id. There must be a nexus
relationship to give rise to a duty on the part of the actor. The RESTATEMENT (SECOND) OF
TORTS contains several sections on point:

§ 314 Duty to Act for Protection of Others

The fact that the actor realizes or should realize that action on

his part is necessary for another's aid or protection does not of

itself impose upon him a duty to take such action.
BNSF did not owe Plaintiffs any legal duty because there was no direct relationship
between Plaintiffs and BNSF.

Plaintiffs’ Complaint attempts to manufacture a legal duty by arguing that BNSF

should have studied the health hazards of transporting of vermiculite concentrate it was



legally-mandated to carry, and that BNSF should have warned Plaintiffs of these hazards.
However, BNSF has no duty to bystanders or town residents to test for, warn against, and
protect from potential contaminated airborne fibers in vermiculite concentrate that were
controlled and not disclosed by a third party, W.R. Grace. See Prindel v. Ravalli County,
331 Mont. 338, 349-350, (Mont. 2006); Lopez v. Great Falls Pre-Release Servs., 295 Mont.
416, 422 (Mont. 1999); Orr v. State, 324 Mont. 391, 406 (Mont. 2004); see also W. Page
Keeton & William Prosser, Prosser and Keeton on the Law of Torts § 56, at 385 (5th ed.
1984). BNSF is therefore entitled to summary judgment on Plaintiffs’ negligence claims.
because

B. As a common carrier, BNF is legally excepted from strict liability for
its transport of W.R. Grace’s vermiculite.

The basis for the Plaintiffs’ common law, strict liability claim is that BNSF engaged
in an abnormally dangerous activity “thereby causing the release of asbestos contamination
and exposure of Plaintiff to deadly asbestos.” Complaint, q 125. Although Plaintiffs omit
any reference to a specific code, statute, other standard, or basis for liability—the language
in their Complaint mirrors the language found in Chapter 21 of the RESTATEMENT
(SECOND) OF TORTS §§ 519-520 (“RESTATEMENT”) — addressing liability for abnormally
dangerous activities. Section 519 provides as follows:

General Principle
(1) One who carries on an abnormally dangerous activity is
subject to liability for harm to the person, land, or chattels of

another resulting from the activity, although he has exercised
the utmost care to prevent the harm, and



(2) This strict liability is limited to the kind of harm, the
possibility of which makes the activity abnormally dangerous.

Section 520 sets out a list of factors to be considered in determining whether an

activity is abnormally dangerous as follows?:

In determining whether an activity is abnormally dangerous,
the following factors are to be considered:

(a) existence of a high degree of risk of some harm to the
person, land or chattels of others;

(b) likelihood that the harm that results from it will be great;

(c) inability to eliminate the risk by the exercise of
reasonable care;

(d) extent to which the activity is not a matter of common
usage;

(e) inappropriateness of the activity to the place where it is
carried on; and

(f) extent to which its value to the community is outweighed
by its dangerous attributes.

While Plaintiffs set out the elements of §519 and §520, their Complaint omits the

next section, §521. Section 521 explicitly provides that the rules of strict liability for

abnormally dangerous activities do not apply to common carriers:

The rules as to strict liability for abnormally dangerous
activities do not apply if the activity is carried on in pursuance
of a public duty imposed upon the actor as a public officer or
employee Or as a common carrier.

(emphasis added).

2 Within the Plaintiffs’ common law strict liability cause of action, Plaintiffs set forth six factors
serving as the basis of the claim, also labeled “(a)” through “(f)” that exactly mirror the language

found in section 520. Complaint, 9 125.



The 9™ Circuit Court of Appeals explained in Hanford Nuclear Reservation Litig.
v. E.I. DuPont de Nemours & Co., 534 F.3d 986, 1005-06 (9th Cir. Wash. July 29, 2008)
“Hanford Nuclear Reservation Litig.”) that the comments to §519 indicate the common
carrier exception is part and parcel of strict liability. Comment “a” to §519 states that
“[t]he general rule stated in this Section is subject to exceptions and qualifications, too
numerous to be included within a single section. It should therefore be read together
with §§ 520 to 524A, by which it is limited.” (RESTATEMENT, § 519, comment
“a”). Comment “d” further limits the scope of strict liability and states that persons are
accountable only for abnormally dangerous activities they undertake “for [their] own
purposes.” (1d., § 519, comment “d”). A key corollary to this point is that strict liability
does not apply to activities carried on in pursuit of a public duty the actor was legally
obligated to perform. See § 521; Hanford Nuclear Reservation Litig., 534 F.3d at 1005-
1006.

As stated by Plaintiffs, BNSF is a corporation engaged in interstate commerce.
Complaint, 9 3. As a commercial railroad, BNSF is a common carrier of freight. BNSF
was hired by W.R. Grace to transport its vermiculite. Just as commercial airlines are
required to provide transport to any customer that purchases a ticket, railroad common
carriers are mandated by federal law to deliver any freight it is contracted to transport.
BNSF is a common carrier, and as such, is exempt from strict liability for alleged

abnormally dangerous activities. See, Lamb v. Martin Marietta Energy Sys., 835 F. Supp.



959, 971 (W.D. Ky. July 26, 1993)(declining to recognize a cause of action for strict
liability because the alleged abnormally dangerous activity — plutonium mining - was
carried on in pursuance of a public necessity and that, pursuant to §521, abnormally
hazardous activities do not apply if the activity is carried on in pursuance of a public duty
imposed upon the actor as a public officer or employee or as a common carrier.”).

Once BNSF was contracted by W.R. Grace to transport vermiculite ore by rail,
under both federal and Montana law, BNSF was legally obligated to carry the ore. MONT.
CODE ANN. §69-11-403 sets out Montana’s requirements for common carriers and provides
as follows:

69-11-403. Acceptance of Freight.
A common carrier shall, if able to do so, accept and carry

whatever is offered to the carrier, at a reasonable time and
place, of a kind that the carrier undertakes or is accustomed to

carry.

(emphasis added). Similarly, 49 USCS § 11101 establishes federal requirements for the
services a railroad carrier is obligated to perform and provides that a rail carrier providing
transportation or service shall provide the transportation or service on reasonable request.
49 USCS §11101(a)(emphasis added).

There can be no dispute that as a common carrier, BNSF was required by law to
briefly store and transport vermiculite on behalf of W.R. Grace. Therefore, based upon the
RESTATEMENT §§519 and 520, and pursuant to the exception provided by §521, BNSF is

entitled to judgment as a matter of law.

10



C. Plaintiff’s claims are preempted and precluded by the Federal
Railroad Safety Act

Federal preemption derives from the Supremacy Clause of the United States
Constitution, which provides that the laws of the United States “shall be the supreme Law
of the land.” U.S. Const. Art. VI, cl. 2. In Cipollone v. Liggett Group, the United States
Supreme Court restated the longstanding general rule regarding preemption by federal law:

[S]ince our decision in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 427,
4 L. Ed. 579 (1819), it has been settled that state law that conflicts with
federal law is “without effect.” Maryland v. Louisiana, 451 U.S. 725, 746,
68 L. Ed. 2d 576, 101 S. Ct. 2114 (1981). Consideration of issues arising
under the Supremacy Clause starts with the assumption that the historic
police powers of the States are not to be superseded by Federal Act unless
that is the clear and manifest purpose of Congress. Accordingly, the purpose
of Congress is the ultimate touchstone of pre-emption analysis.

Congress’ intent may be explicitly stated in the statute’s language or

implicitly contained in its structure and purpose. In the absence of an express

congressional command, state law is pre-empted if that law actually conflicts

with federal law, or if federal law so thoroughly occupies a legislative field

as to make reasonable the inference that Congress left no room for the States

to supplement it.

505 U.S. 504, 516, 112 S. Ct. 2608, 120 L. Ed. 2d 407 (1992) (select citations,
quotations, and modifications omitted). The argument for preemption is particularly strong
where “the State regulates in an area where there has been a history of significant federal
presence’” such as railroad safety. CSX Transp., Inc. v. Williams, 406 F.3d 667, 673 (D.C.
Cir. 2005) (quoting United States v. Locke, 529 U.S. 89, 107, 146 L. Ed. 2d 69, 120 S. Ct.
1135 (2000)). Although the Montana Supreme Court disfavors federal preemption, the

presumption against preemption can be overcome “by evidence of a clear and manifest

11



intent of Congress to preempt state law.” Orr v. State, 2004 MT 354, 9 50, 324 Mont. 391,
106 P.3d 100 (citations and quotations omitted).

When Congress has legislated a subject within its constitutional control, and has
manifested its intention to address the subject in full, the authority of local jurisdiction is
necessarily excluded. Northern Pacific Railway Co. v. State of Washington, 222 U.S. 370,
378 (1912). Plaintiffs’ claims attempt to impose liability on BNSF for the transportation
of vermiculite ore it was required to transport as a common carrier. These claims seek to
impose duties upon BNSF that directly conflict with federal law, stand as an obstacle to
the execution of congressional intent embodied in the law, and intrude upon a field of
regulation that has historically been reserved to the federal government. E.g., Major v. CSX
Transp., 278 F. Supp. 2d 597, 607 (D. Md. 2003). The Federal Railroad Safety Act
(“FRSA”) regulates BNSF’s activities as a common carrier, and this legislation is
controlling to the extent that state law or Plaintiffs’ claims conflict with those regulations.

Plaintiff’s claims are also preempted by the FRSA. Congress enacted the FRSA in
1970 “to promote safety in every area of railroad operations and reduce railroad-related
accidents and incidents.” 49 U.S.C. §20101. The FRSA gives the Secretary of
Transportation broad powers to prescribe rules, regulations, orders, and standards for all
areas of railroad safety. 49 U.S.C. § 20103(a). The Secretary in turn has delegated the
authority to “carry out all functions vested in the Secretary” by the FRSA to the Federal
Railroad Administration (FRA). 49 C.F.R. § 1.49(m).

The FRSA includes an express savings and preemption clause:

12



(a) National Uniformity of Regulation.—

(1) Laws, regulations, and orders related to railroad safety and laws,
regulations, and orders related to railroad security shall be nationally
uniform to the extent practicable.

(2) A State may adopt or continue in force a law, regulation, or order
related to railroad safety or security until the Secretary of Transportation
(with respect to railroad safety matters), or the Secretary of Homeland
Security (with respect to railroad security matters), prescribes a
regulation or issues an order covering the subject matter of the State
requirement. A State may adopt or continue in force an additional or more
stringent law, regulation, or order related to railroad safety or security
when the law, regulation, or order—

(A) is necessary to eliminate or reduce an essentially local safety or
security hazard;

(B) is not incompatible with a law, regulation, or order of the United
States Government; and

(C) does not unreasonably burden interstate commerce.

49 U.S.C. § 20106(a)(1). This section has been given broad application. In re Derailment
Cases, 416 F.3d 787, 793 (8th Cir. 2005). It not only preempts state laws that impair or are
inconsistent with FRA regulations, but all “state regulations aimed at the same safety
concerns addressed by FRA regulations.” Burlington N. R.R. Co., 880 F.2d at 1105-06.
Plaintiff’s state-law claims are preempted (and his FELA claims precluded) “if the federal
regulations substantially subsume the subject matter of the relevant state law.” In re
Derailment Cases, 416 F.3d at 793 (quoting CSX Transp., Inc. v. Easterwood, 507 U.S.
658,664,123 L. Ed. 2d 387, 113 S. Ct. 1732 (1993)). Moreover, by its plain terms, § 20106
is not limited to FRA regulations, but rather applies to “any regulation ‘adopted’ by the
Secretary..., regardless of the enabling legislation.” Easterwood, 507 U.S. at 663.

As such, the FRSA’s preemption clause applies to the HMTA as it relates to the

13



transportation of hazardous materials by rail. CSX Transp., Inc. v. Pub. Utils. Comm’n, 901
F.2d 497, 501-02 (6th Cir. 1990), cert. denied, 498 U.S. 1066. The DOT regulations of the
HMTA, therefore, trigger the FRSA. As explained above, because the DOT has explicitly
determined that special measures—handling, loading, transporting, warning, etc.—are not
warranted, Plaintiff’s state law claims with respect to such measures are preempted. See
Easterwood, 507 U.S. at 661.

Not only are all of the instant claims preempted by 49 C.F.R. § 172.102(c)(1)(156)
because they concern the loading, handling, and transporting of vermiculite; FRSA
regulations also preempt the specific allegations. It is not necessary that a regulation
address the challenged conduct in specific detail; rather, the claim will be preempted if a
federal regulation generally applies to the area at issue. E.g., Burlington N. & Santa Fe Ry.
Co. v. Doyle, 186 F.3d 790, 796 (7th Cir. 1999).

BNSF has no duty to warn; rather, the burden is on the product shipper to identify
and alert the railroad to any hazardous materials.? Similarly, the FRA has adopted extensive
regulations regarding the inspection of freight cars, which preempt state-law negligent

inspection claims. See In re Derailment Cases, 416 F.3d at 793-94 (discussing regulations

3 E.g., 49 C.F.R. §§ 171.2(a) (2014) (“No person may offer or accept a hazardous material for
transportation in commerce unless that person is registered in conformance with subpart G of Part
107 of this chapter, if applicable, and the hazardous material is properly classed, described,
packaged, marked, labeled, and in condition for shipment as required or authorized....”); § 173.22
(2014) (“Except as otherwise provided in this part, a person may offer a hazardous material for
transportation in a packaging or container required by this part only in accordance with the
following” requirements.); § 173.31(a) (2014) (“No person may offer a hazardous material for
transportation in a tank car unless the tank car meets the applicable specification and packaging
requirements of this subchapter or, when this subchapter authorizes the use of a non-DOT
specification tank car, the applicable specification to which the tank was constructed.”).

14



on inspection and finding plaintiffs’ negligent inspection claims to be preempted by the
regulations). Third, Plaintiffs’ allegations that BNSF was negligent because it failed to
prevent dust from escaping its railcars are preempted by the extensive regulations
concerning train speed.* Finally, the regulations concerning the choice of railcar for
transporting materials are so extensive that they indicate Congress’ intent to occupy the
field exclusively, preempting any other state requirements. Roth, 651 F.3d at 370

(preempting claims relating to choice of railcar under the HMTA).
D. Causation

The parties are currently in the midst of conducting discovery, and expert
disclosures in the case are not due until October 26, 2018. In light of these facts, BNSF
hereby reserves the right to seek leave to file motions for summary judgment in the event
Plaintiffs’ fail to offer sufficient evidence of causation—either specific or generic— to

satisfy their burden of proof.

V. CONCLUSION

For the reasons set forth herein, the Court should grant summary judgment in
BNSF’s favor.

Knight Nicastro, LLC
Respectfully submitted,

/s/ Nadia Patrick

Anthony Nicastro

Nadia Patrick

Attorneys for BNSF Railway Company and
John Swing

4See 49 C.F.R. § 213.9 et seq.

15



CERTIFICATE OF SERVICE

I hereby certify that I have served true and accurate copies of the foregoing
Combined Motion for Summary Judgment on Duty, Strict Liability, Preemption/
Preclusion, and Brief in Support to the following on October 5, 2018:

Roger M. Sullivan

Allan M. McGarvey

Ethan A. Welder

Jinnifer J. Mariman

McGarvey, Heberling, Sullivan & Lacey, P.C.
345 1st Avenue E

Kalispell MT 59901

Counsel for Plaintiffs

Service Method: eService

Dale R. Cockrell

Katherine A. Matic

Moore, Cockrell, Goicoechea & Johnson, P.C.
P.O. Box 7370

Kalispell, MT 59904-0370

Counsel for State of Montana

Service Method: eService

/s/INadia Patrick

16



CERTIFICATE OF SERVICE

I, Chad M. Knight, hereby certify that I have served true and accurate copies of the foregoing
Motion - Opposed - Other to the following on 10-05-2018:

Amy Poehling Eddy (Attorney)
920 South Main

Kalispell MT 59901
Representing: Amy Eddy
Service Method: eService

Roger M. Sullivan (Attorney)
345 1st Avenue E

MT

Kalispell MT 59901
Representing: Adams, et al
Service Method: eService

Allan M. McGarvey (Attorney)
345 1st Avenue East

Kalispell MT 59901
Representing: Adams, et al
Service Method: eService

Jon L. Heberling (Attorney)
345 First Ave E

Kalispell MT 59901
Representing: Adams, et al
Service Method: eService

John F. Lacey (Attorney)
345 1st Avenue East
Kalispell MT 59901
Representing: Adams, et al
Service Method: eService

Ethan Aubrey Welder (Attorney)
345 1st Avenue East

Kalispell MT 59901
Representing: Adams, et al
Service Method: eService



Dustin Alan Richard Leftridge (Attorney)
345 First Avenue East

Montana

Kalispell MT 59901

Representing: Adams, et al

Service Method: eService

Jeffrey R. Kuchel (Attorney)

305 South 4th Street East

Suite 100

Missoula MT 59801

Representing: Accel Performance Group LLC, et al, MW Customs Papers, LLC
Service Method: eService

Danielle A.R. Coffman (Attorney)

1667 Whitefish Stage Rd

Kalispell MT 59901

Representing: Accel Performance Group LLC, et al, MW Customs Papers, LLC
Service Method: eService

Gary M. Zadick (Attorney)

P.O. Box 1746

#2 Railroad Square, Suite B

Great Falls MT 59403

Representing: Honeywell International
Service Method: eService

Gerry P. Fagan (Attorney)

27 North 27th Street, Suite 1900

P O Box 2559

Billings MT 59103-2559

Representing: CNH Industrial America LLC
Service Method: eService

G. Patrick HagEstad (Attorney)

PO Box 4947

Missoula MT 59806

Representing: Crane Co., United Conveyor Corporation, Riley Stoker Corporation et al
Service Method: eService

Rachel Hendershot Parkin (Attorney)
PO Box 4947

Missoula MT 59806

Representing: Crane Co.

Service Method: eService

Mark Andrew Thieszen (Attorney)
Poore Roth & Robinson, P.C.



1341 Harrison Ave

Butte MT 59701

Representing: The William Powell Company, Atlantic Richfield Company, et al
Service Method: eService

Patrick M. Sullivan (Attorney)

1341 Harrison Ave

Butte MT 59701

Representing: The William Powell Company, Atlantic Richfield Company, et al
Service Method: eService

Jennifer Marie Studebaker (Attorney)

210 East Capitol Street

Suite 2200

Jackson MS 39201

Representing: Goulds Pump LLC, Grinnell Corporation, ITT LLC, et al, International Paper Co.
Service Method: eService

Joshua Alexander Leggett (Attorney)

210 East Capitol Street, Suite 2200

Jackson MS 39201-2375

Representing: Goulds Pump LLC, Grinnell Corporation, ITT LLC, et al, International Paper Co.
Service Method: eService

Vernon M. McFarland (Attorney)

200 South Lamar Street, Suite 100

Jackson MS 39201-4099

Representing: Goulds Pump LLC, Grinnell Corporation, ITT LLC, et al, International Paper Co.
Service Method: eService

Jean Elizabeth Faure (Attorney)

P.O. Box 2466

1314 Central Avenue

Great Falls MT 59403

Representing: Goulds Pump LLC, Grinnell Corporation, ITT LLC, et al, Borg Warner Morse Tec
LLC, International Paper Co.

Service Method: eService

Jason Trinity Holden (Attorney)

1314 CENTRAL AVE

P.O. BOX 2466

Montana

GREAT FALLS MT 59403

Representing: Goulds Pump LLC, Grinnell Corporation, ITT LLC, et al, Borg Warner Morse Tec
LLC, International Paper Co.

Service Method: eService

Chad E. Adams (Attorney)
PO Box 1697



Helena MT 59624

Representing: Weir Valves & Controls USA, Cyprus Amex Minerals Company, Fischbach and Moore,
Inc. et al, American Honda Motor Co., Inc., Harder Mechanical Contractors, Nissan North American
Inc.

Service Method: eService

Katie Rose Ranta (Attorney)

Faure Holden, Attorneys at Law, P.C.

1314 Central Avenue

P.O. Box 2466

GREAT FALLS MT 59403

Representing: Borg Warner Morse Tec LLC
Service Method: eService

John Patrick Davis (Attorney)

1341 Harrison Avenue

Butte MT 59701

Representing: Atlantic Richfield Company, et al
Service Method: eService

Stephen Dolan Bell (Attorney)
Dorsey & Whitney LLP

125 Bank Street

Suite 600

Missoula MT 59802

Representing: Ford Motor Company
Service Method: eService

Dan R. Larsen (Attorney)

Dorsey & Whitney LLP

111 South Main

Suite 2100

Salt Lake City UT 84111
Representing: Ford Motor Company
Service Method: eService

Peter L. Helland (Attorney)

311 Klein Avenue, Suite A

P.O. Box 512

Glasgow MT 59230

Representing: Ford Motor Company
Service Method: eService

Kelly Gallinger (Attorney)

315 North 24th Street

Billings MT 59101

Representing: Maryland Casualty Corporation
Service Method: eService



Charles J. Seifert (Attorney)

P.O. Box 598

Helena MT 59624

Representing: Ford Motor Company, Maryland Casualty Corporation
Service Method: eService

Robert J. Phillips (Attorney)
Garlington, Lohn & Robinson, PLLP
P.O. Box 7909

Missoula MT 59807

Representing: BNSF Railway Company
Service Method: eService

Emma Laughlin Mediak (Attorney)
Garlington, Lohn & Robinson, PLLP
P.O. Box 7909

Missoula MT 59807

Representing: BNSF Railway Company
Service Method: eService

Daniel Jordan Auerbach (Attorney)

201 West Railroad St., Suite 300

Missoula MT 59802

Representing: Weir Valves & Controls USA, Cyprus Amex Minerals Company
Service Method: eService

Leo Sean Ward (Attorney)

PO Box 1697

Helena MT 59624

Representing: Weir Valves & Controls USA, Cyprus Amex Minerals Company, Fischbach and Moore,
Inc. et al, American Honda Motor Co., Inc., Harder Mechanical Contractors, Nissan North American
Inc.

Service Method: eService

Robert B. Pfennigs (Attorney)

P.O. Box 2269

Great Falls MT 59403

Representing: Stimson Lumber Company, Zurn Industries, Inc., Mazda Motor of America, Inc.
Service Method: eService

Rick A. Regh (Attorney)

P.O. Box 2269

GREAT FALLS MT 59403

Representing: Stimson Lumber Company, Zurn Industries, Inc., Mazda Motor of America, Inc.
Service Method: eService

Mark Trevor Wilson (Attorney)
300 Central Ave.
7th Floor



P.O. Box 2269

Great Falls MT 59403

Representing: Stimson Lumber Company, Zurn Industries, Inc., Mazda Motor of America, Inc.
Service Method: eService

Robert M. Murdo (Attorney)

203 N orth Ewing

Helena MT 59601

Representing: Mine Safety Appliance Company LLC
Service Method: eService

Murry Warhank (Attorney)

203 North Ewing Street

Helena MT 59601

Representing: Mine Safety Appliance Company LLC
Service Method: eService

Ben A. Snipes (Attorney)

Kovacich Snipes, PC

P.O. Box 2325

Great Falls MT 59403

Representing: Backen et al, Sue Kukus, et al
Service Method: eService

Mark M. Kovacich (Attorney)

Kovacich Snipes, PC

P.O. Box 2325

Great Falls MT 59403

Representing: Backen et al, Sue Kukus, et al
Service Method: eService

Ross Thomas Johnson (Attorney)

P.O. Box 2325

Great Falls MT 59403

Representing: Backen et al, Sue Kukus, et al
Service Method: eService

Randy J. Cox (Attorney)

P. O. Box 9199

Missoula MT 59807

Representing: A.W. Chesterson Company
Service Method: eService

Zachary Aaron Franz (Attorney)

201 W. Main St.

Suite 300

Missoula MT 59802

Representing: A.W. Chesterson Company
Service Method: eService



M. Covey Morris (Attorney)
Tabor Center

1200 Seventeenth St., Ste. 1900
Denver CO 80202
Representing: FMC Corporation
Service Method: eService

Robert J. Sullivan (Attorney)

PO Box 9199

Missoula MT 59807
Representing: Ingersoll-Rand, Co.
Service Method: eService

Dale R. Cockrell (Attorney)
145 Commons Loop, Suite 200
P.O. Box 7370

Kalispell MT 59904
Representing: State of Montana
Service Method: eService

Vaughn A. Crawford (Attorney)

SNELL & WILMER, L.L.P.

400 East Van Buren

Suite 1900

Phoenix AZ 85004

Representing: The Proctor & Gamble Company et al
Service Method: eService

Tracy H. Fowler (Attorney)

15 West South Temple

Suite 1200

South Jordan UT 84101

Representing: The Proctor & Gamble Company et al
Service Method: eService

Martin S. King (Attorney)

321 West Broadway, Suite 300

P.O. Box 4747

Missoula MT 59806

Representing: Foster Wheeler Energy Services, Inc.
Service Method: eService

Maxon R. Davis (Attorney)

P.O. Box 2103

Great Falls MT 59403

Representing: Continental Casualty Company
Service Method: eService



Tom L. Lewis (Attorney)

2715 Park Garden Lane

Great Falls MT 59404
Representing: Harold N. Samples
Service Method: eService

Keith Edward Ekstrom (Attorney)
601 Carlson Parkway #995
Minnetonka MN 55305
Representing: Brent Wetsch
Service Method: eService

William Rossbach (Attorney)
401 N. Washington

P. O. Box 8988

Missoula MT 59807
Representing: Michael Letasky
Service Method: eService

Kennedy C. Ramos (Attorney)

1717 Pennsylvania Avenue NW

1200

wash DC 20006

Representing: Maryland Casualty Corporation
Service Method: eService

Edward J. Longosz (Attorney)

1717 Pennsylvania Avenue NW

Suite 1200

Washington DC 20006

Representing: Maryland Casualty Corporation
Service Method: eService

Anthony Michael Nicastro (Attorney)
401 North 31st Street

Suite 770

Billings MT 59101

Representing: BNSF Railway Company
Service Method: eService

Nadia Hafeez Patrick (Attorney)

929 Pearl Street Suite 350

Boulder CO 80302

Representing: BNSF Railway Company
Service Method: eService

Kevin A. Twidwell (Attorney)
1911 South Higgins Ave
PO Box 9312



Missoula MT 59807
Representing: Libby School District #4
Service Method: eService

Jinnifer Jeresek Mariman (Attorney)
345 First Avenue East

Kalispell MT 59901

Representing: Adams, et al

Service Method: eService

John Eric Bohyer (Attorney)

283 W Front, Suite 201

PO Box 7729

Missoula MT 59807

Representing: Ziegler Lumber Company
Service Method: eService

Ryan T. Heuwinkel (Attorney)

283 W Front St, Suite 201

PO Box 7729

Missoula MT 59807

Representing: Ziegler Lumber Company
Service Method: eService

Stephanie A. Hollar (Attorney)

P.O. Box 2269

Great Falls MT 59403

Representing: Stimson Lumber Company
Service Method: eService

Michael Crill (Other)

PO Box 145

Rimrock AZ 86335

Service Method: Conventional

Michael D. Plachy (Attorney)

1200 17th Street

Denver CO 80202

Representing: Honeywell International
Service Method: Conventional

Conor A. Flanigan (Attorney)

1200 17th Street

Denver CO 80202

Representing: Honeywell International
Service Method: Conventional

Fredric A. Bremseth (Attorney)
601 Carlson Parkway, Suite 995



Minnetonka MN 55305-5232
Representing: Brent Wetsch
Service Method: Conventional

Walter G. Watkins (Attorney)

210 E. Capitol Street, Ste. 2200
Jackson MS 39201

Representing: International Paper Co.
Service Method: Conventional

Jason Eric Pepe (Attorney)

519 Southwest Boulevard

Kansas City MO 64108

Representing: BNSF Railway Company
Service Method: Conventional

Peter A. Moir (Attorney)

701 Poydras Street, Suite 2200

New Orleans LA 70139-6001
Representing: International Paper Co.
Service Method: Conventional

Mark A. Johnston (Attorney)

1717 Pennsylvania Ave. NW, 12th Floor
Washington DC 20006

Representing: Maryland Casualty Corporation
Service Method: Conventional

Electronically Signed By: Chad M. Knight
Dated: 10-05-2018



