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IN THE SUPREME COURT OF THE STATE OF MONTANA

IN RE ASBESTOS LITIGATION, Cause No. AC 17-0694
Consolidated Cases. REPLY TO PLAINTIFFS” RESPONSE TO
DEFENDANTS’ PROPOSED MASTER
DISCOVERY

REPLY TO PLAINTIFES’ RESPONSE TO DEFENDANTS’
PROPOSED MASTER DISCOVERY

As a threshold issue, Plaintiffs misconstrue the definition of “Master Discovery” and the
Defendants’ understanding of this Court’s directive. The purpose of “Master Discovery” is to
streamline the discovery process for the numerous plaintiffs and multiple defendants. Master
Discovery limits discovery and prevents cumulative or duplicative requests when multiple
defendants are involved in a plaintiff’s lawsuit. Plaintiffs are correct that it is the intent of the
Defendants that this discovery be answered by each individual plaintiff. However, Plaintiffs’
objections do not align with the direction of this Court and the Manual for Complex Litigation,
are not founded on Montana Law, and are premature.

Pursuant to this Court’s Order, the parties proposed Master Discovery was limited to
thirty (30) interrogatories and thirty (30) requests for production of documents. Defendants in
their proposed master set complied with the Court’s Order and limited their interrogatories to
thirty (30) and their requests for production to twenty-one (21), which significantly streamlines
discovery for Plaintiffs, even with the subparts to which Plaintiffs object. In the cases pending
before the ACC, there are typically three (3) to five (5) defendants in each case. Pursuant to
Montana Rule of Civil Procedure 33, each defendant is entitled to propound 50 interrogatories,*

and Montana Rule of Civil Procedure 34 does not place a limit on the number of Requests for

! Plaintiffs’ counsel incorrectly asserts Rule 33 applies to all discovery.



Production. Thus, if each defendant were allowed the customary 50 interrogatories permitted by
the Rules, Plaintiffs could be required to respond to 150 to 250 interrogatories and an unlimited
number of requests for production. The Court’s proposal for the adoption of master discovery in
the ACC clearly benefits Plaintiffs so that any one plaintiff would not be required to respond to
multiple sets of discovery. Manual for Complex Litigation, Fourth Section 11.4. This Court’s
Order will save costs and time associated with discovery as discussed in the Manual for Complex
Litigation, Fourth, and Defendants support the decision of the Court to use Master Discovery.
However, if Plaintiffs prefer to rely on the customary discovery rules, Defendants would be
amenable to that approach as well.

Furthermore, Plaintiff’s generally object to the number of subparts contained in
Defendants’ proposed master discovery and assert that each of these sub-parts should count as a
separate request. Plaintiffs’ assertion in this regard is without merit as each subpart is both
logically and factually related to the primary question.” Additionally, “recipients of
interrogatories are not entitled to object based on a selective count of the various clauses
contained in the requests.” Richardson v. State, 130 P.3d 634, 644 (Mont. 2006). Moreover, the
Montana Supreme Court requires that an objecting party provide an explanation as to how it
determines the number of subparts in requests for interrogatories. Id. at 643-44. Once the
definition is provided and accepted by the Court, then a counting of the interrogatories can be

made. Plaintiffs failed to provide any such explanation or identify specific clauses of the

’ For example, Interrogatory No. 3, states, “For any and all marriages please identify the full name and last known
address of each spouse; the date and place of each marriage; the date each marriage was terminated; how each
marriage was terminated; and if you are currently married, please state your spouse’s date of birth, spouse’s
current employer(s) and the amount of spouse’s wages or salaries. Also, please state the names, ages, and present
address of each of your children.” Each item requested is logically and factually related to the Plaintiffs’
marriage(s).



interrogatories as discrete subparts. Instead, Plaintiffs set forth only a blanket objection.
Accordingly, their objection to the number of interrogatories should be overruled by this Court.

Further, Plaintiffs prematurely object to 23 interrogatories and every request for
production. Again, the Plaintiffs’ appear misconstrue the purpose of determining a set of
“Master Discovery” and seemingly overlook the substantial benefits that the proposed set of
master discovery provides in streamlining the discovery process.  Plaintiffs’ objections are
premature because the validity of those objections cannot be ascertained until applied to a
specific plaintiff. It is unclear if Plaintiffs’ objections are applicable and have merit until they
are reviewed in relation to a specific plaintiff in a particular case. If the objections become ripe
and applicable to a specific plaintiff, Plaintiffs should engage in good faith discussions with
Defendants to address their concerns and attempt to resolve any issues in advance of requesting
intervention by the Court. If and only if discussions among the parties prove fruitless, then
plaintiffs’ specific objections in individual cases should be presented to this Court for resolution.
Defendants carefully crafted the proposed master discovery and endeavored not to request any
information that is irrelevant to the proceedings before this Court or that would not lead to
discoverable information.

Plaintiffs also mischaracterize Defendants’ access to certain information about specific
plaintiffs’ personal histories where they assert that said information is “equally available by the
Libby Defendant employer.” Even if a particular defendant employed a plaintiff for some period
of his or her life, that does not mean that all Libby employers have all information pertaining to
that plaintiff’s entire work history. Unfortunately, Plaintiffs did not reach out to Defendants to

resolve these discovery issues as discussed in the Manual for Complex Litigation Section 11.424.



The frivolity of their objections is further evidenced by their lack of proper grounds as many of
the objections have no valid basis in Montana law.

For the foregoing reasons, Defendants ask this Court to overrule Plaintiffs’ objections to
Defendants’ Master Discovery or in the alternative withhold judgment until the requests are
propounded upon a specific Plaintiff and the parties have had an opportunity to address
Plaintiffs’ objections informally on a case by case basis. Defendants further ask this Court to
adopt the Defendants’ Master Discovery and allow each defendant to propound five additional
defendant and/or case specific interrogatories and five additional defendant and/or case specific
requests for production, not including subparts, over and above the master discovery for each
individual plaintiff’s claim.

Respectfully submitted this 9" day of March, 2018.

FORMAN WATKINS & KRUTZ LLP

FAURE HOLDEN ATTORNEYS AT LAW, P.C.

/s/\Vernon McFarland
Jennifer M. Studebaker
Vernon M. McFarland
Joshua Leggett
Jean E. Faure
Attorneys for International Paper Company
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Representing: Stimson Lumber Company, Zurn Industries, Inc., Mazda Motor of America, Inc.
Service Method: eService

Robert M. Murdo (Attorney)

203 N orth Ewing

Helena MT 59601

Representing: Mine Safety Appliance Company LLC
Service Method: eService

Murry Warhank (Attorney)

203 North Ewing Street

Helena MT 59601

Representing: Mine Safety Appliance Company LLC
Service Method: eService

Ben A. Snipes (Attorney)

Kovacich Snipes, PC

P.O. Box 2325

Great Falls MT 59403

Representing: Backen et al, Sue Kukus, et al
Service Method: eService

Mark M. Kovacich (Attorney)

Kovacich Snipes, PC

P.O. Box 2325

Great Falls MT 59403

Representing: Backen et al, Sue Kukus, et al



Service Method: eService

Ross Thomas Johnson (Attorney)

P.O. Box 2325

Great Falls MT 59403

Representing: Backen et al, Sue Kukus, et al
Service Method: eService

Randy J. Cox (Attorney)

P. O. Box 9199

Missoula MT 59807

Representing: A.W. Chesterson Company
Service Method: eService

Zachary Aaron Franz (Attorney)

201 W. Main St.

Suite 300

Missoula MT 59802

Representing: A.W. Chesterson Company
Service Method: eService

M. Covey Morris (Attorney)
Tabor Center

1200 Seventeenth St., Ste. 1900
Denver CO 80202
Representing: FMC Corporation
Service Method: eService

Robert J. Sullivan (Attorney)

PO Box 9199

Missoula MT 59807
Representing: Ingersoll-Rand, Co.
Service Method: eService

Dale R. Cockrell (Attorney)
145 Commons Loop, Suite 200
P.O. Box 7370

Kalispell MT 59904
Representing: State of Montana
Service Method: eService

Vaughn A. Crawford (Attorney)

SNELL & WILMER, L.L.P.

400 East Van Buren

Suite 1900

Phoenix AZ 85004

Representing: The Proctor & Gamble Company et al
Service Method: eService



Tracy H. Fowler (Attorney)

15 West South Temple

Suite 1200

South Jordan UT 84101

Representing: The Proctor & Gamble Company et al
Service Method: eService

Rexford L. Palmer (Attorney)
301 W Spruce

Missoula MT 59802
Representing: Alexander et al
Service Method: eService

Jon P. Parrington (Attorney)

6600 France Avenue South

Suite 680

Minneapolis MN 554351814
Representing: Hennessy Industries, Inc.
Service Method: eService

Martin S. King (Attorney)

321 West Broadway, Suite 300

P.O. Box 4747

Missoula MT 59806

Representing: Foster Wheeler Energy Services, Inc.
Service Method: eService

Maxon R. Davis (Attorney)

P.O. Box 2103

Great Falls MT 59403

Representing: Continental Casualty Company
Service Method: eService

Geoffrey R. Keller (Attorney)
PO Box 1098

Billings MT 59103

Representing: ABCO Supply Inc.
Service Method: eService

Tom L. Lewis (Attorney)

2715 Park Garden Lane

Great Falls MT 59404
Representing: Harold N. Samples
Service Method: eService

Keith Edward Ekstrom (Attorney)
601 Carlson Parkway #995
Minnetonka MN 55305
Representing: Brent Wetsch



Service Method: eService

William Rossbach (Attorney)
401 N. Washington

P. O. Box 8988

Missoula MT 59807
Representing: Michael Letasky
Service Method: eService

Kennedy C. Ramos (Attorney)

1717 Pennsylvania Avenue NW

1200

wash DC 20006

Representing: Maryland Casualty Corporation
Service Method: eService

Edward J. Longosz (Attorney)

1717 Pennsylvania Avenue NW

Suite 1200

Washington DC 20006

Representing: Maryland Casualty Corporation
Service Method: eService

Chad M. Knight (Attorney)

929 Pearl Street

Ste. 350

Boulder CO 80302

Representing: BNSF Railway Company
Service Method: eService

Anthony Michael Nicastro (Attorney)
401 North 31st Street

Suite 770

Billings MT 59101

Representing: BNSF Railway Company
Service Method: eService

Nadia Hafeez Patrick (Attorney)

929 Pearl Street Suite 350

Boulder CO 80302

Representing: BNSF Railway Company
Service Method: eService

Michael Crill (Other)

PO Box 145

Rimrock AZ 86335

Service Method: Conventional

Michael D. Plachy (Attorney)



1200 17th Street

Denver CO 80202

Representing: Honeywell International
Service Method: Conventional

Conor A. Flanigan (Attorney)

1200 17th Street

Denver CO 80202

Representing: Honeywell International
Service Method: Conventional

Fredric A. Bremseth (Attorney)
601 Carlson Parkway, Suite 995
Minnetonka MN 55305-5232
Representing: Brent Wetsch
Service Method: Conventional

Walter G. Watkins (Attorney)

210 E. Capitol Street, Ste. 2200
Jackson MS 39201

Representing: International Paper Co.
Service Method: Conventional

Electronically signed by Eliot Sanford on behalf of Jennifer Marie Studebaker
Dated: 03-09-2018



