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IN THE SUPREME COURT OF THE STATE OF MONTANA
IN RE ASBESTOS LITIGATION, Cause No. AC 17-0694

Consolidated Cases. OBJECTIONS TO PLAINTIFFS’
PROPOSED LEAD CASES

On February 23, 2018, plaintiffs furnished to the defendants their list of
Proposed Lead Cases. Defendants object to Plaintiffs’ Proposed Lead Cases because
they do not comply with the Courts’ directive. As the Court wrote in the Order dated
February 6, 2018:

The purpose of the patties identifying lead/test cases is for
the Court to be able to select cases for trial. The Court
expects the selection of cases identified to encompass a
variety of types of Plaintiffs, types of exposure, types of
diagnosis, legal issues and defendants.

As set forth below, the cases identified in Plaintiffs’ Proposed Lead Cases are not
representative of the various classes of cases with regard to exposures, types of
diagnosis, legal issues or defendants. With only minimal discovery exchanged, in some
cases less than 15 pages of records received, it is apparent that the cases plaintiffs’
counsel named do not reflect a representation of the various cross-sections of classes
and types of claims as the Court directed. Instead, the cases proposed appear to be
selected solely upon self-serving criteria favoring the plaintiffs such as severity of illness.

Additionally, this list of cases seeks to take several existing individual claims,

bifurcate them, and then aggregate multiple unrelated plaintiffs for joint trial. These
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Proposed Lead Cases are joined with no regard for nexus to one other — with each
plaintiff claiming different manners of exposures, at different times, at different ages
that allegedly resulted in different illnesses. They also vary in terms of the defendants
named, the exposure periods, the latency periods and outside contributing factors.
Each of the respective proposed plaintiffs to be aggregated in these actions present
unique circumstances and facts and trying them jointly as part of the first round of trials
will only serve to frustrate the defined goals for test cases set forth by The Mannal for
Complex Litigation, Fourth. The issues aggregated will only result in the parties raising
sharply contrasted arguments against defendants, will blur the issues and will risk
substantial jury prejudice. Grouping them together for joint trial when every major
aspect of their claims differs frustrates the concept of test trials.

The Defendants’ respectfully request that the Court disregard Plaintiffs’
submissions and view the Plaintiffs’ as having waived their right to select lead cases in
light of their failure to abide by the Court’s directive and guidance set forth by The
Manunal for Complex: Litigation, Fourth.

ARGUMENT

Plaintiffs’ Proposed Lead Cases fail to present a cross-section of the
representative classes as mandated by the February 6, 2018 Court Order, fails to reflect
the guidelines set for by the Manual for Complex Litigation, Fourth (“MCL”), and seeks to
aggregate plaintiffs with no rational basis other than what appear to be the self-serving

interests of the Plaintiffs rather than cases that would help resolve the more pressing
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issues presented in these cases. Accordingly, Plaintiffs’ Proposed Lead Cases should be
excluded by the Court.

In the January 9, 2018 Court Order by Judge Amy Eddy, the parties were directed
to familiarize themselves with the MCL, noting in the same sentence of that Order that
the parties should be prepared to suggest procedures that will facilitate just resolution
of these cases. As the MCL notes, “[T]est cases should produce a sufficient number of
representative verdicts and settlements to enable the parties and the court to determine
the nature and strength of the claims, whether they can be fairly developed and litigated
on a group basis’ and what the range of values may have if resolution is attempted on a
group basis.” MCL 22.315. The more representative the test cases, the more reliable
the information about similar cases will be. MCL 22.315. Here, plaintifts’ counsel’s
proposed cases do not appear to be randomly selected, nor do they appear
representative of the larger collection of the cases as a whole. They vary in all four
respects identified in MCL 22.316. Rather, the Plaintiffs’ Proposed Lead Cases appear
to be a self-serving list of cases that Plaintiffs’ counsel has deemed the most likely to
succeed and look to blur issues rather than narrow them.

Moreover, three of the Proposed Lead Cases seck to aggregate a series of claims
by distinct plaintiffs with gross disparities between their claims and very different
applicable facts, questions, and required expertise. The cases proposed for aggregation
are not representative of the greater class or classes. The basic premise behind the

MCL’s guidelines for mass torts is to provide a forum for all parties to have a fair test
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of the merits of their claims and defenses. MCL 22.2. To obtain the most
representative cases from the available pool, a judge should direct the parties to select
test cases randomly or limit the selection to cases that the parties agree are typical of
the mix of cases. MCL 22.2, citing In re Chevron U.S.A. Inc., 109 F.3d 1016, 1019 (5" Cir.
1997) (MCL noting that “A bellwether trial designed to achieve its value ascertainment
function for settlement purposes or to answer troubling causation or liability issues
common to a universe of claimants has as a core element representativeness—that is,
the sample must be a randomly selected one of sufficient size so as to achieve statistical
significance to the desired level of confidence ... .”). Plaintiffs’ Proposed Lead Cases
do not appear random nor do they reflect a mix of the cases.

MCL 22.2 sets forth a series of criteria for the court to consider when deciding
whether to aggregate/consolidate plaintiffs or separate them out for individual trials.
In this instance, Plaintiffs propose aggregating and consolidating the claims of dispersed
exposures as opposed to single-event exposures. “A court should be cautious before
aggregating claims or cases, particularly for trial...Premature aggregation might be
unworkable, unfair, or even accelerate the number and rate of filings and increase the
size of mass tort.” (portions omitted) MCL 22.2.

“The criteria for aggregation of mass tort cases for trial are more stringent than
for more limited purposes, such as pretrial.” MCL 22.311 “...[A]ggregation can

increase the complexity of cases and introduce additional cost and delay associated with



individual issue resolution. In such instances, aggregation can be unfair to plaintiffs
and defendants.” MCL 22.312. MCL 22.316 provides as follows:

For example, in litigation involving harmful products or
substances, the parties might be directed to organize
information such as (1) the circumstances of exposure to the
toxic product (e.g., the place, time span and amount of
exposure), (2) the types of diseases or injuries attributable to
the exposure, (3) relevant and distinguishing characteristics
of multiple products, including manufacturing and
distribution information (e.g., prescription from a doctor or
over-the-counter distribution through specific retailers), and
(4) the types of occupations or other roles of the plaintiffs
(e.g. asbestos factory worker, installer, consumer, bystander,
exposed spouse).”

MCL 22.316.

The cases counsel seeks to aggregate for a joint test trial will not help resolve any
issues. “When the circumstances of exposure vary widely, or where causation is
uncertain or varying, aggregation for trial is inappropriate.” MCL 22.312. Additionally,
the MCL provides that, “[ijn dispersed mass tort litigation, by contrast, coordinated
discovery and pretrial motions may be feasible, but differences in facts relevant to
exposure, causation, and damages, as well as in the applicable law, often make
consolidation for trial purposes both inefficient and unfair.” MCL 22.32. Aggregating
cases randomly based upon subjective criteria not reflective of the entire larger class
will not facilitate settlement or resolution

Aggregating cases with such discrepancies will not give the court, the parties, any

mediators or any observer the information that would be needed to meaningfully assess



the merits of the yet-to-be-tried cases or to move the cases to resolution without trial.
“When the circumstances of exposure vary widely, or where causation is uncertain or
varying, aggregation for trial is inappropriate.” MCL 22.2. Fairness may demand that
mass torts be litigated first in smaller units, single-plaintiff, single defendant trials until
general causation, typical injuries, and levels of damages become established. MCL
22.2.  Consolidated trial “is more feasible in a single incident mass tort than in a
dispersed mass tort.” MCL 22.93.

In this instance, there is significant disparity between where the respective
claimants were exposed, the manner they were exposed, the duration of exposure, the
number of times they were exposed and the degrees of exposure. Consolidating
multiple plaintiffs or aggregating them on a non-random basis that appear to be based
solely upon one factor (severity) is not representative of the larger group. Group trials,
commonly known as Bellwether trials, should be limited to situations where the
Bellwether cases are truly representative of the larger group. MCL 22.2 witing, for example,
In re Chevron, USA, Ine., 109 F.3d 1016 (5™ Cir. 1997)(MCL noting the holding that there
is compelling efficiency in having a small number of cases serve as a sample of the larger
group). Before the trial court may utilize Bellwether trials, it must find that the claims
to be tried together are representative of the larger group of cases or claims from which
they are selected. MCL 22.2.

Consolidating/ Aggregating these plaintiff’s claims when thete are so many

unique factors between the claims would not achieve that affect. Moreover, they would
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increase the likelihood of jury confusion. MCL 22.312 cting Malcolm v. Nat'| Gypsym
Co., 995 F.Ed 346 (2d Cir. 1993)(reversing joint trial of forty-eight asbestos cases on
grounds that lack of commonality resulted in jury confusion). The Court in Malon: v.
National Gympsum, 995 F.2d 346 (2nd 1993), as cited in the MCL, disapproved of
consolidated trials in asbestos cases, noting that “it is possible to go too far in the
interests of expediency and to sacrifice basic fairness in the process.” MCL 22.312.
Test cases should produce a sufficient number of representative verdicts and
settlements to enable the parties and the court to determine the nature and strength of
the claims, whether they can be fairly developed and litigated on a group basis and what
range of values the cases may have if resolution is attempted on a group basis.
Aggregating non-randomized plaintiffs that have unique issues does not achieve these
goals.

Statistical sampling can be expected to yield accurate results only when the set
of cases being tried is homogenous (i.e. similar injuries to similar plaintiffs under similar
circumstances.” MCL, 22.93. citing, e.g., Michael J. Saks & Peter David Blanck, [ustice
Improved: "The Unrecognized Benefits of Aggregation and Sampling in the Trial of Mass Torts, 44
Stan L. Rev. 815 (1992). Moreover, differences in affirmative defenses, such as statute
of limitations defenses, sometimes create a need for separate discovery and motions
practice. MCL 22.317.

Where there are serious questions as to liability, a jury’s knowledge that more

than one plaintiff was injured can be expected to affect a jury’s decision on liability.
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MCL 22.93, citing Kenneth S. Bordens & Irwin A. Horowitz, The Limits of Sampling and
Consolidation in Mass Tort Trials: Justice or Justice Altered?, 22 Law & Pscychol. Rev. 43,
47, 59-60(1998). Moreover, MCL 22.2 also considers causation. Where the cases
are too intertwined with individual questions, the claims should not be consolidated.
MCL 22.2. For example, “Some products leave a signature injury, such as
mesothelioma from asbestos. Even in those cases, however, proof of individual
exposure to causal agent is essential.” MCL 22.2. As noted above, Plaintiffs’ counsel
secks to mix the claims of people who worked for Grace in the mines with people who
lived with lumber mill workers. Plaintiffs seek to combine claimants born and raised in
Libby with people who moved to Libby as adults. Plaintiffs seek to combine plaintiffs
with vermiculite in their homes, in their gardens and on their clothes with people who
have none of those factors. Plaintiff seeks to combine cases of long-time heavy
smokers with non-smokers. Plaintiffs seek to combine lawsuits where the primary
named defendant is the State of Montana with cases where the State of Montana isn’t
a named party at all. The plaintiffs do not share the same work site or occupations,
they do not share the same asbestos-containing products, they do not work with the
same asbestos containing materials, and they do not share the same proximity to
asbestos containing materials. Plaintiff seeks to litigate cases against BNSF and
International Paper seemingly unaware that their client has released BNSF and
International Paper. None of these aggregations make sense. They will not narrow

the issues and promote resolution or judicial economy.
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PLAINTIFES’ PROPOSED LEAD CASES

I. Proposed Lead Case #1:
(Tracie Barnes v. State of Montana (CDV-15-1025); Tracie Barnes v. BNSF (DV-
16-111); Rbonda Braaten v. BNSF (DDV-16-0862); Gerrie Flores v. BNSF (DV-
17-0259))

Plaintiffs’ Proposed Lead Case #1 includes three wholly unrelated plaintiffs with
significant contrast in claims, defendants, damages and causation issues that, if tried
together, would serve only to frustrate the purpose of a test case. The respective
plaintiffs differ significantly as to named defendants. Tracie Barnes’ combined claims
are against the State of Montana (Cascade County; DV-15-1025"), Robinson Insulation
(Cascade County; DV-15-1025), BNSF (Lincoln County; DV-16-1117), John Swing
(Lincoln; DV-16-111), International Paper (Lincoln; DV-16-111), Champion
International (Lincoln; DV-16-111), St. Regis, J. Neils Company (Lincoln; DV-16-111),
Montana Light & Power (Lincoln; DV-16-111), Everett Nelson (Lincoln; DV-16-111),
Ralph Heinert (Lincoln; DV-16-111) and Maryland Casualty (Lincoln; DV-16-111) (See
Chart A below).” The other two actions that plaintiffs’ counsel seek to aggregate for

joint trial as part of Proposed Lead Case #1 involve two entirely unrelated plaintiffs

with claims against different defendants. Neither Rhonda Braaten nor Gerrie Flores

!'In this second action by Mr. Barnes, he is one of two named plaintiffs. The other named plaintiff in DV-16-111 is Ms.
Linda Loyd. The Ms. Loyd named in DV-16-111 is the same Ms. Loyd listed in DV-15-1025 above and the same Ms.
Loyd listed to be included as part of Plaintiffs’ Proposed Lead Case #5. DV-16-111 asserts causes of action against

2 DV-15-1025 was filed in Cascade County. DV-16-111 was filed in Lincoln County. Allowing Plaintiffs to consolidate
DV-16-111 with DV-1025 would not only further burden Cascade County’s judiciary, it would also deny Defendants
their day in court before a Lincoln County jury.

3 Interestingly, DV-16-111 was filed in Lincoln County. Allowing Plaintiffs to consolidate DV-16-111 with DV-1025
(brought in Cascade County) would not only further burden Cascade County’s judiciary, it would also deny Defendants
their day in court before a Lincoln County jury.
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assert causes of actions against (a) the State of Montana, (b) International Paper, (c) St.
Regis, (d) J. Neils Company, (¢) Montana Light & Power, (f) Everett Nelson, (g) Ralph
Heinert, or (h) Maryland Casualty. Each of the proposed plaintiffs have different
alleged injuries that will unduly complicate causation and risk significant confusion and
may requite multiple experts for each injuty alleged (See Chart B below).  The
plaintitfs proposed to be aggregated each have different alleged exposure periods, each
of which will give rise to different defenses (See Chart C below). ° Each plaintiff
presents different latency periods which will also give rise to different defenses (See
Chart D below).® Each plaintiff differs significantly in their smoking history (See Chart
E below).” Not only do the three plaintiffs present disparate differences in defendants
named, diseases alleged, exposure periods and latency periods, but there are also unique
issues of causation individual to each proposed plaintiff to be aggregated. For example,
the minimal discovery completed thus far establish several unique factors as to
causation between each plaintiff such as whether they worked at Grace, whether they
worked at lumber mills, whether they lived with people with these exposures; other

exposure sources, etc. (See Chart F below). It is respectfully noted that these are the

4 Tracie Barnes is alive and claims moderate ARD; Rhonda Braaten is deceased and claims mesothelioma, Gerrie Flores
is alive and claims lung cancer.

> Tracie Barnes alleges 63 years of exposure from 1955 to present; Rhonda Braaten alleges 45 years of exposure from
1960 — 2005; Gerrie Flores alleges 12 years of exposure from 1978 — 1990.

¢ Tracie Barnes alleges 58 years from time of first alleged exposure until time of diagnosis of moderate ARD; Rhonda
Braaten alleges 50 years from time of first exposure until diagnosis of mesothelioma; Gerrie Flores alleges 37 years from
time of first exposure until diagnosis with lung cancer.

7Tracie Barnes has no smoking history; Rhonda Braaten smoked for 22 years and has a family history of cancer; Gerrie
Flores smoked for 2.5 years.
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known discrepancies after receiving less than 45 pages of discovery per plaintiff, let

alone what a detailed investigation will uncover.

Chart A (Plaintiffs’ Proposed Lead Case #5 Parties):

DV-15-1025 | Tracie Barnes; Gerard Backen; Plaintiffs’ represent
Carol Taylor; and Linda Loyd; to the Court that

these cases have

V. ovetlapping periods

of exposure and
The State of Montana; Robinson Insulation; | similar manners of
exposure.

DV-16-111 Tracie Barnes and Linda Loyd
As set forth below,

V. defendants dispute
these
BNSF Railway; John Swing; representations.

International Paper; Champion International;
St. Regis; J. Neils Lumber; Montana Light and
Power; Everett Nelson; Ralph Heinart;
Maryland Casualty

DV-16-0862 Rhonda Braaten
V.

BNSF; John Swing; Robinson Insulation

DV-17-0259 Gerard Flores

V.

BNSF; John Swing; Robinson Insulation;
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Chart B (Illness Alleged):

Tracie Barnes Moderate ARD

Rhonda Braaten Deceased (previously diagnosed with
Mesothelioma)

Gerrie Flores Lung Cancer

Chart C (Alleged Exposure Period):

Tracie Barnes 1955 — present (63 years)
Rhonda Braaten 1960 — 2005 (45 years)
Gerrie Flores 1978 — 1990 (12 years)

Chart D (Alleged Latency Periods):

Tracie Barnes 58 years from time of first alleged exposure
until date of diagnosis.

Rhonda Braaten 50 years from time of first alleged exposure
until date of diagnosis of ovarian cancer; 52
years until date of diagnosis with ARD.

Gerrie Flores 37 years from time of first alleged exposure
until date of diagnosis of lung cancer and
ARD.




Chart E (Smoking and Family History):

Tracie Barnes

None

Rhonda Braaten

Smoked for 22 years from 1978 -1990;

Family history of both skin cancer and

uterine cancet.

Gerrie Flores

2.5 year smoking history

Chart F (Known Unique Causative Factors):

Tracie Barnes

Spent a year in 1965 living with a person who worked for
Grace;

Spent five years from 1955 to 1960 living with his father
who would have daily exposure to vermiculite;

He estimates spending 255+ days per year for 13 years
sharing a household and car with someone whose cloth
were visibly covered in vermiculite dust;

Worked a year in the logging industry in 1979
Spent a year in 1974 working at a plywood plant and/or
lumber mill;

Held full time employment working as a truck freight driver
where he would load and unload bags of vermiculite.

Rhonda Braaten

Her father worked in the Libby lumber mills from 1962 to
1978;




She reported that she would frequently shovel vermiculite
in her garden.

Gerrie Flores Reports no direct exposure to vermiculite;
Reports no direct exposure to lumber mill workers;

Reports no direct exposure to Grace workers.

II.  Plaintiffs’ Proposed Lead Case #2:
(Mary Robertson v. International Paper Company (ADV-17-0502))

Defendant’s do not object to Mary Robertson v. International Paper Company (ADV-
17-0502) specifically as this case also appears on Defendants’ list of proposed lead cases.
However, the Defendants’ do note that this case, like those in every other case on
Plaintiffs’ list, does not appear to be a random case representative of the greater class.
Rather, again, it appears to be someone who plaintiffs’ counsel has unilaterally deemed
the sickest — with Plaintiffs’ stating outright in their selections that they selected her
case because she “suffers from mesothelioma” and that “her disease is rapidly
progressing and her prognosis is fatal.”  In fact, of the 1016 plaintiffs that the BNSF
defendants are aware of, 590 — 58% of the cases — are instances where the alleged
diagnosis appears to be mild to normal ARD. Furthermore, another 12% of the 1016
plaintiffs appear to be instances where the alleged injury is moderate ARD. Collectively,
that reflects 70% of the class of Plaintiffs’ insufficiently represented by Plaintiffs’

Proposed Lead Cases.
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III. Plaintiffs’ Proposed Lead Case 3:
(James Ward as PR for Eugene Ward, Lynda Hanley-Cole, Grace Whitmarsh as PR
Sor Jobn Whitmarsh and Frederick Boothman v. International Paper Company (BDV-
10-0839))

The Defendants object to this group of cases to the extent that Plaintiffs’ counsel
requests this Court to set the cases for trial as a group and further objects on the basis
that Plaintiffs have exceeded the maximum number of cases and plaintiffs contemplated
by this Court. Furthermore, Grace Whitmarsh (PR John Whitmarsh) was previously
settled with International Paper (“IP”). Frederick Boothman is pending in multiple
actions. Plaintiffs’ counsel acknowledges that these three plaintiffs have varying
locations and manners of exposure (employment, spouse, friends, housemates),
combines different medical conditions , with some claims involving wrongful death and
survival claims, with some plaintiffs asserting causes of action against the Wood
Products Defendants and others not. For example, two plaintiffs proposed to be
aggregated involve deceased plaintiffs, while the available medical records of another
proposed plaintiff, Mrs. Lynda Hanley-Cole, involves an instance where Ms. Hanley-
Cole has normal lung function and should be dismissed. To date, International Paper
has insufficient information to fully evaluate these proposed test cases. However, based

on Charts G through L below, it would be counter-productive to set these cases for

trial as a group.

16



Chart G (Plaintiffs’ Proposed Lead Case #3 Parties):

BDV-10-0839 | James Ward (PR for Eugene Ward); Lynda | Plaintiffs’ represent
Hanley Cole; Grace Whitmarsh (PR for John | to the Court that
Whitmarsh); Frederick Boothman these cases have a
variety of disease
V. levels, and both
survival and
International Paper Company wrongful death
claims.

Chart H (Illness Alleged):

Frederick Boothman Asbestos Related Disease

Lynda Hanley-Cole Asbestos  Pleural  Disease/Asbestosis
(Normal lung function)

Eugene Ward Lung Cancer

John Whitmarsh Mesothelioma (settled)

Chart I (Alleged Exposure Period):

Frederick Boothman 1973

Lynda Hanley-Cole 1948-1966
Eugene Ward 1958-1960
John Whitmarsh N/A (settled)

Chart J (Alleged Latency Periods):

Frederick Boothman 33 years
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Lynda Hanley-Cole 38 years
Eugene Ward 46 years
John Whitmarsh N/A (settled)

Chart K (Smoking and Family History):

Frederick Boothman

unknown

Lynda Hanley-Cole

Smoked for 25 years from 1961 -1986;

Eugene Ward

Smoked for 30 years 1968-1998

John Whitmarsh

N/A (settled)

Chart L. (Known Unique Causative Factors):

Frederick Boothman

Alleges exposure to Zonolite attic insulation from 1953-
1979, and other exposures to vermiculite and Zonolite in
the community. Alleges he or family members purchased
vermiculite/ Zonolite from the Lumber mill store

Lynda Hanley-Cole

Alleges exposure to Zonolite in her home and used in her
garden; Alleges her father worked at the Libby Lumber mill
for 38 years; Alleges exposure to vermiculite/Zonolite at
the Libby Lumber mill while visiting the retail store.

Eugene Ward Alleges community exposure to vermiculite and/or
Zonolite as well as employment with the Lumber Mill.
John Whitmarsh N/A (settled)

IV. Plaintiffs’ Proposed Lead Case #4:
Ralph Hutt v. Maryland Casnalty Company (DV-16-07806)

Hutt is inappropriate for selection as a lead case. Plaintiff Ralph Hutt is actually

one of 884 plaintiffs identified in a 21-page exhibit to a complaint styled as “Nancy H.

Adams, et al v. MCC et al., DDV-16-0786" in Cascade County (“Adams Ex. A”). Many
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of the plaintiffs identified in Adams Exhibit A are also named in separately numbered
actions in this Court. Additionally, the litigation status of Huw# is extremely
premature. When MCC attempted to reach out to Plaintiffs regarding cases they were
considering as lead cases prior to the Asbestos Claims Court’s February 20, 2018
hearing, Plaintiffs declined to provide any such information. To date, there has been
no discovery or exchange of information in the matter. Even in Plaintiffs’ notice of
proposed lead cases, Plaintiffs declined to state Ralph Hutt’s injury
severity. Additionally, Ralph Hutt also has claims against Robinson Insulation.

V.  Plaintiffs’ Proposed Lead Case #5:

(Gerald Backen, Linda Loyd, and Sharon Wittlake v. State of Montana (CDV-15-
1025); Gerald Backen v. BNSF (DV-16-113) and Linda I.oyd v. BNSF (DV-16-

111))
As is the case with Proposed Lead Cases #1 and #3, Plaintiffs’ Proposed Lead
Case #5 also secks to aggregate and consolidate three separate lawsuits with no rhyme
or reason when there are significant disparities between their claims readily apparent
after minimal discovery. Specifically, Plaintiffs counsel wishes to consolidate the claims
of Mr. Gerald Backen, Ms. Linda Loyd and Ms. Sharon Wittlake (See Chart M below)®:
One of these proposed plaintiffs, Ms. Sharon Wittlake, is not a named plaintiff in any

of the cases cited and the defendants are not aware of any such action brought by her

and would object to her being added as a party after the expiration of any applicable

8 Plaintiffs’ Proposed Lead Case #5 lists Ms. Sharon Wittlake as an additional plaintiff in DV-15-1025. The State of
Montana, International Paper, and BNSF Railway have not been served with any amended pleading in DV-15-1025, or
any other action, that names Ms. Sharon Wittlake. Maryland Casualty is in receipt of a complaint, Nancy H. Adams, et
al., v. Maryland Casualty, Robinson Insulation, DV-16-0786, in which Sharon Wittlake is one of 884 plaintiffs.
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statute of limitations.” The remaining two plaintiffs, Gerald Backen and Linda Loyd
bare no rational relationship to each other. Aside from having no familial relationship
among them, each proposed plaintiff has different exposure periods (See Chart N
below)."” In fact, Ms. Loyd’s alleged exposute period did not start until three years after
Mr. Bracken’s exposure period ended (See Chart N below). Not only are the dates of
exposure unrelated, but the alleged latency period for each plaintiff also varied
significantly, with Mr. Bracken alleging a 63 year latency period from time of alleged
exposure until date of diagnosis and Ms. Loyd alleging a 40 year latency period (See
Chart O below).!! In addition to the stark differences in exposure petiods, latency
periods, and possible defendants - there are also unique issues of causation individual
to both proposed plaintiffs to be aggregated such as the fact that Mr. Bracken spent
several years working in the Grace mines and grew up in Libby — playing on the
ballfields and vermiculite piles while Ms. Loyd moved to Libby in her 30’s (See Chart
P below). As in the case of Plaintiffs’ Proposed Lead Case #1, these differences were

discerned from a review of approximately 30 pages of records received thus far for each

9 In fact, to the contrary, Sharon Wittlake had previously entered into a settlement agreement with BNSF in which she
signed a release agreement where she agreed to discharge any and all future claims against BNSF. The Release Agreement
is annexed hereto as Exhibit “A.”

10 Gerald Bracken’s alleged period of exposure was from 1948 to 1971. Ms. Loyd’s alleged exposure is from 1974 to
present. It is further noted that this discrepancy will likely result in different defenses as to Mr. John Swing, who was

not a BNSF agent in Libby during the period of Mr. Bracken’s exposure.

1 These extended periods before diagnosis of an asbestos-related disease is important because both were diagnosed with
ARD by physicians at the CARD clinic in Montana. Dr. Alan Whitehouse of the CARD Clinic testified at deposition in
July, 2017 that the latency period for an ARD is 30 years. (See, Deposition Transcript, Exhibit “B”).
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plaintiff and the defendants expect more significant disparities to be noted as discovery

proceeds.

Chart M (Plaintiffs’ Proposed Lead Case #5 Parties):

DV-15-1025 | Tracie Barnes; Gerald Backen; Carol K. Taylor; | Plaintiffs
and Linda Loyd;" represent  that
these cases are
V. proposed to be
aggregated
The State of Montana; because  there
Robinson Insulation; are similar
issues as to the
DV-16-113 Gerard Backen nature and
extent of the
V. duties owed by
the State to
BNSF Railway; John Swing; International Paper; | Grace workers,
Champion; St. Regis; J. Neils Lumber; Montana | family members
Light and Power; Everett Nelson; Ralph Heinart; | of Grace
Maryland Casualty workers,  and
the nature and
extend of duties
DV-16-111 Tracie Barnes and Linda Loyd owed by BNSF
to the members
V. of the Libby
community.
BNSF Railway; John Swing; International Paper;
Champion; St. Regis; J. Neils Lumber; Montana | As  set  forth
Light and Power; Everett Nelson; Ralph Heinart; | below,
Maryland Casualty defendants
dispute the
aggregating  of
these claims
together.
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Chart N (Alleged Exposure Periods):

Gerald Backen

1948-1971

Linda Loyd

1974 to date

Chart O (Alleged Latency Periods):

Gerald Backen 63 years from time of first alleged exposure
until date of diagnosis of ARD.

Linda Loyd 40 years from time of first alleged exposure
until date of diagnosis of ARD.

Chart P (Known Unique Causative Factors):

Gerard Backen Worked in the Grace mill as a sweeper and truck driver for
3 years.
Grew up in Libby; played in the ballfields and on piles of
vermiculite for years as a child.

Linda Loyd Share a home with her father in both southern California

and then Libby, who worked with fertilizers and chemicals;

Worked at a “shabby garage office” with dust exposures
from Libby vehicles;




Moved to Libby when she was in her 30’s.

SUMMARY

The Defendants took the directives of the MCL to heart and submitted a list to
the Court of ten cases randomly selected from broader groupings that are meant to
reflect issues that would be a snapshot of the larger classes of cases. These ten cases
included randomly-selected plaintiffs from several categories of alleged injuries; several
categories of places of exposure, and several categories of manner of exposure; extent
of exposure, time period of exposure, and time frame of exposure. Following the
Court’s directive on February 20, 2018, the defendants paired that list down to five
proposed test cases. The Defendants submitted the following five cases with the

written basis for the selection:

Clayton Allen v. BNSF, et al.; | Matter is representative of cases with a) the State of
Cascade County; Montana as an active defendant; b) a briefer alleged
CDV 16-0780 exposure period; ¢) a claimant who grew up in Libby
and may have played on the ballfields, on the piles of
vermiculite, recreated in Rainy Creek and gardened
with vermiculite; d) that involves a plaintiff with no
direct known relationship to Grace or the lumber
industry and e) where the injury alleged is
Mild/Normal ARD, which reflects the vast majority of
the cases pending before the court.

Jason C. MacDonald v. BNSF, | Matter is representative of cases with a) the State of
et al.; Montana as a named but settled party; b) Stimson
Cascade County; Lumber as a named defendant by virtue of
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CDV-16-549

employment,' c) parents/relatives/friends other than
spouse with logging industry or mining exposures, d)
with no currently known smoking history, d) with
vermiculite in the home and e) with Mild/Normal
ARD.

Carol K. Taylor v. BNSF, et al.,
Cascade County;
DV-16-112

Matter is representative of cases a) with claims against
Montana Light & Power Company; b) with claims
against Champion International Corporation; c) with
claims against various insurance companies; d) with
first exposures over 50+ years before claim
commencement, €¢) with a claimant who resided with
someone with Grace exposures, f) where the claimant
was a moderate tobacco user for an extended period of
time; and @) with a claimant diagnosed with lung or
other cancer.

Elmore Richey v. BNSF, et al.;
Cascade County;
DDV 15-707

Matter is representative of cases a) with claims against
Mine Safety Appliance;'* b) by a former employee of
Grace; c) where plaintiff’s alleged exposures are in-part
attributed to community exposure and in-part
attributed to work/take-home; d) whete the plaintiff
was a heavy tobacco user for an extended period of
time; and d) where the injury alleged might be classified
as severe ARD.

Mary Robertson v. International
Paper, et al.; ©°

Cascade County;
ADV-17-0502

Matter is representative of classes of cases where a)
BNSF is not a named defendant; and b) the plaintiff
had multiple family members in employment with
exposure to asbestos materials and products.

13 Despite being frequently named in cases, Stimson Lumber is not a defendant in any of Plaintiffs’ Proposed Lead

Cases.

1% Despite being frequently named in cases, Mine Safety Appliance is not a defendant in any of Plaintiffs’ Proposed Lead

Cases.

15 Jt is noted that the Plaintiffs’ and Defendants’ Proposed Lead Cases are in agreement that the matter of Mary
Robertson v. International Paper, et al. should be a lead case.
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Conversely, the Plaintiff’s submitted a list of cases that is not reflective of the
greater classes, that are grouped together with no rhyme or reason, that blur issues, risk
jury confusion and are unlikely to help resolve critical questions that test cases are
intended to address. Plaintiffs’ proposed cases only appear to serve one purpose: to
create a strategic advantage for the Plaintiffs’ counsel. ~ As such, the court should not
allow for the aggregation of these cases, should not use the cases Plaintiffs’ counsel
selected and should set individual plaintiff’s claims for trial.

DATED this_2nd day of March, 2018.

KNIGHT NICASTRO, LL.C

By:/s/ Chad M. Knight
Chad M. Knight
Anthony M. Nicastro
Nadia H. Patrick
Knight Nicastro, LL.C
Attorneys for BNSF Railway
Company and John Swing
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I, Tara N. Thal, hereby certify that I have served true and accurate copies of the foregoing

Defendants’ Objections to Plaintiffs’ Proposed Test Cases - to the following on March 2, 2018:

Law Firm
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Representing

McGarvey Herberling
Sullivan & Lacey
345 1st Ave E

Roger M. Sullivan
rsullivan@mcgarveylaw.com

Allan M. McGarvey
amcgarvey@mcgarveylaw.com

Jon L. Herberling
johaire@mcgarveylaw.com

John F. Lacey

Barnes, et al; Adams, et al;
Clairmont, etal; Mary A.

Kalispell, MT 59901 jlacey@mcgarveylaw.com Robertson
Ethan Aubrey Welder
ewelder@mcgarveylaw.com
Dustin Alan Richard Leftridge
dleftridge@mcgarveylaw.com
Crist, Krogh & Nord PLLC
2708g 1% Ave N. Harlan B. Krogh ITT LLC, et al

Billings, MT 59101

hkrogh@cristlaw.com

Crowley Fleck, PLLP
305S. 4th St. E
Missoula, MT 59801

Jeffrey R. Kuchel
jkuchel@crowleyfleck.com

Danielle A.R. Coffman
dcoffman@crowleyfleck.com

Accel Performanc Group,
LLC, et al; MW Customs
Papers, LLC

Steven Robert Milch
smilch@crowleyfleck.com

Joe C. Maynard
jmaynard@crowleyfleck.com

Farm Equipment Sales, Inc.

Foley & Mansfield
250 Marquette Avenue
Suite 1200
Minneapolis, MN 55401

Elizabeth M. Sorenson Brotten
ebrotten@foleymansfield.com

McMaster-Carr Supply
Company

Ugrin Alexander Zadick, P.C.

#2 Railroad Square, Suite B
P.O. Box 1746
Great Falls, Montana 59403

Gary M. Zadick
gmz@uazh.com

Honeywell International

N.A.

Kathryn Kohn Troldahl
kohnkathrynl@gmail.com

Moyers Law PC
490 N 31st St.
Suite 101
Billings, MT 59101

Jon Mark Moyers
jon@jmoyerslaw.com

Simon Greenstone Panatier
Bartlett
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3232 McKinney Avenue Suite 610
Dallas, Texas 75204

Moulton Bellingham, P.C.
27 North 27th Street, Suite 1900
P.O. Box 2559
Billings, MT 59103-2559

Gerry P.Fagan

Gerry.Fagan@moultonbellingham.com

CNH Industrial America

Nelson Law Firm, P.C.
2619 St. Johns Avenue, Suite E
Billings, Montana 59102

Thomas C. Bancroft

tbancroft@nelsonlawmontana.com

Arrowood Indemnity Co.

Milodragovich, Dale &
Steinbrenner, PC
620 High Park Way
Missoula, MT 59803

Patrick G. HagEstad
gpatrick@bigskylawyers.com

Crane Co.; Riley Stoker Corp,
et al.; United Conveyor Corp.

Rachel Hendershot Parkin
rparkin@bigskylawyers.com

Crane Co.

Marra Evenson & Bell, P.C.
2 Railroad Square, Suite C
P.O. Box 1525
Great Falls, MT 59403-1525

Kirk D. Evenson
kevenson@marralawfirm.com

CBS Corp.; Hennessy
Industries, Inc.

Poore, Roth & Robinson, P.C.
1341 Harrison Ave
Butte, MT 59701

Mark Andrew Thieszen
mark@prrlaw.com

Patrick M. Sullivan
pss@prrlaw.com

The William Powell Co.;
Atlantic Richfield Co., et al

John Patrick Davis
jpd@prrlaw.com

Atlantic Richfield Company,
etal.

Williams Law Firm
235 E Pine St
Missoula, MT 59802

Mark S. Williams
mark@wmslaw.com

Peter Babbel Ivins
peter@wmslaw.com

Moodie Implement Co.;
Eaton Corp.

Forman Watkins & Krutz, LLP
210 East Capitol Street
Suite 2200
Jackson, Mississippi 39201-2375

Jennifer M. Studebaker

jennifer.studebaker@formanwatkins.com

Joshua Alexander Leggett
josh.leggett@formanwatkins.com

Vernon M McFarland

vernon.mcfarland@formanwatkins.com

Faure Holden PC
1314 Central Ave,
Great Falls, MT 59401

Faure Holden PC
1314 Central Ave,
Great Falls, MT 59401

Jean Elizabeth Faure
jfaure@faureholden.com

Jason Trinity Holden
jholden@faureholden.com

Goulds Pump, LLC; Grinnell
Corp.; ITT, LLC, et al.;
International Paper Co.;

Goulds Pump, LLC; Grinnell
Corp.; ITT, LLC, et al.; Borg
Warner Morse Tec LLC;
International Paper Co.;

Katie Rose Ranta
kranta@faureholden.com

Borg Warner Morse Tec LLC

Garlington, Lohn & Robinson, PLLP
P.O. Box 7909
Missoula, MT 59807
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Justin K. Cole
jkcole@garlington.com

Leah T. Handelman
Ithandelman@garlington.com

Robert J. Phillips
riphillips@garlington.com

Emma L. Mediak
elmediak@garlington.com

Robert L. Nowels
rinowels@garlington.com

BNSF Railway Company;
GrefcoInc. etal

Browning Kaleczyc Berry & Hoven,
P.C.
201 Railroad St W # 300
Missoula, MT 59802

Chad E. Adams
chad@bkbh.com

Union Pacific Railroad Co.;
Soo Line Railroad Co.; Weir
Valves & Controls USA;
Cyprus Amex Minerals Co.;
Fischbach and Moore, Inc. et
al; American Honda Motor
Co., Inc.; Harder Mechanical
Contractors; Nissan North
American Inc.

J. Daniel Hoven
dan@bkbh.com

Union Pacific Railroad Co.;
Soo Line Railroad Co.

Daniel J. Auerbach
daniel@bkbh.com

Weir Valves & Controls USA;
Cyprus Amex Mineral Co.

Leo Sean Ward
leow@bkbh.com

Weir Valves & Controls USA;
Cyprus Amex Mineral Co.;
Fischback and Moore Inc. et
al; American Honda Motor
Co., Inc.; Harder Mechanical
Contractors; Nissan North
American Inc.

Holland & Hart
401 North 31st Street
Suite 1500
Billings, MT 59101

Scott W. Mitchell
smitchell@hollandhart.com

Brianne McClafferty
bcmceclafferty@hollandhart.com

Pfizer, Inc.

Dorsey & Whitney LLP
Missoula:
Millennium Building
125 Bank Street, Suite 600

Stephen D. Bell
bell.steve@dorsey.com

Dan R. Larsen

Ford Motor Co.
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Missoula, MT 59802-4407 larsen.dan@dorsey.com

Salt Lake:
111 South Main Street
Suite 2100
Salt Lake City, UT 84111-2176

Helland Law Firm, PLLC
311 Klein Ave
Glasgow, MT 59230

Peter L. Helland
phelland@hellandlawfirm.com

Bohyer Erickson Beaudette & John Eric Bohyer

Tranel, PC mail@bebtlaw.com New Holland North America,
283 W Front St # 201 Ryan T. Heuwinkel Inc.
Missoula, MT 59802 mail@bebtlaw.com

Brown Law Firm
269 W Front St Ste. A
Missoula, MT 59802

Kelly Gallinger

kgallinger@brownfirm.com Maryland Casualty Corp.

Richard Allan Payne

Doney Crowley Payne rpayne@doneylaw.com
Bloomquist PC John Connors The Goodyear Tire & Rubber
44 6th Ave Jconnors@doneylaw.com Co.
Helena, MT 59601 Mark Smith

msmith@doneylaw.com

Susan G. Ridgeway
sridgeway@axilonlaw.com

Genuine Parts Company

Axilon Law Group, PLLC Jill Melissa Gerdrum
125 Bank St #403 jgerdrum@axilonlaw.com
Missoula, MT 59802 ine P .
T. Thomas Singer Genuine Parts Company;
. . Toyota Motor Sales, U.S.A.
tsinger@axilonlaw.com Inc

Ford Motor Co.; Maryland
Casualty Corp.; Tilleman
Motors and Zerbe Brothers

Charles J. Seifert

cjseifert@kellerlawmt.com
Keller Law Firm, P.C.

50 S Last Chance Gulch St

Helena, MT 59601 Maryland Casualty Corp.;
! Ryan Lorenz .
Tilleman Motors and Zerbe
rlorenz@kellerlawmt.com
Brothers
Robert B. Pfennings
. bpfennigs@jardinelaw.com .

Jardine Stephenson Blewett PC - Stimson Lumber Co.; Zurn
300 Central Ave # 700 Rick A. .‘.?egh. Industries Inc.; Mazda Motor
Great Falls, MT 59401 rregh@jardinelaw.com of America, Inc.

Mark Trevor Wilson
mwilson@jardinelaw.com
Robert M. Murd
Jackson, Murdo & Grant, P.C. over . urdo . .
. murdo@jmgm.com Mine Safety Appliance Co.
203 N Ewing St M Warhank LLC
Helena, MT 59601 urry Wvarhan
mwarhank@jmgm.com
Kovacich Snipes, P.C. Ben A. Snipes '
725 3rd Ave N. ben@mttriallawyers.com Backen, et al; lSue Kukus, et
Great Falls, MT 59401 Mark M. Kovacich @
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201 W Main St Suite 300
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Randy J. Cox
rcox@boonekarlberg.com

A.W. Chesterson Co.;
Volkswagon of America, Inc.

Zachary Aaron Franz
zfranz@boonekarlberg.com

A.W. Chesterson Co.

Thomas J. Leonard
tleonard@boonekarlberg.com

Volkswagon of America, Inc.

Robert J. Sullivan
bsullivan@boonekarlberg.com

Ingersoll-Rand Co.

Snell & Wilmer
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400 East Van Buren Street
Suite 1900
Phoenix, AZ 85004-2202

Las Vegas:
Hughes Center
3883 Howard Hughes Parkway
Suite 1100
Las Vegas, NV 89169-5958
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15 West South Temple
Suite 1200
Salt Lake City, UT 84101-1547

Denver:
Tabor Center
1200 Seventeenth Street
Suite 1900
Denver, CO 80202-5854

M. Covey Morris
mcmorris@swlaw.com

FMC Corporation

Tracy H. Fowler
tfowler@swlaw.com

Vaughn A. Crawford
vcrawford@swlaw.com
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Moore Cockrell Goicoechea &
Johnson, P.C.
PO Box 7370
Kalispell, MT 59904

Dale R. Cockrell
dcockrell@mcgalaw.com

State of Montana

Law Offices of Bob Fain
2060 Overland Avenue, Suite D
Billings, Montana 59102

Bob Fain
bob@fainlaw.com

Gomez, et al.

Lewis Brisbois
1700 Lincoln Street
Suite 4000
Denver, CO 80203

Ronald L. Hellbusch
ronald.hellbusch@lewisbrisbois.com

N.A.

Leslie Budewitz
leslie@lesliebudewitz.com

AGCO Corporation, et al.

Attorney's Inc.
301 W Spruce St.
Missoula, MT 59802

Rexford L. Palmer
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Alexander, et al.

Pustorino, Tilton, Parrington &
Lindquist, PLLC
6600 France Ave S #680,
Minneapolis, MN 55435

Jon P. Parrington
jpp@pptplaw.com

Hennessy Industries, Inc.

Worden Thane
321 W. Broadway, Suite 300
Missoula, MT 59802

Martin S. King
mking@wordenthane.com

Foster Wheeler Energy
Services, Inc.

Davis Hatley Haffeman & Tighe,
P.C.
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Milwaukee Station, 3rd Floor
Great Falls, MT 59401

Maxon R. Davis
max.davis@dhhtlaw.com

Continental Casualty Co.
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Michael D. Plachy
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Honeywell International
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Phoenix AZ 85004

Representing: The Proctor & Gamble Company et al
Service Method: eService

Tracy H. Fowler (Attorney)

15 West South Temple

Suite 1200

South Jordan UT 84101

Representing: The Proctor & Gamble Company et al
Service Method: eService

Ronald L. Hellbusch (Attorney)
1700 Lincoln Street



Suite 4000

Denver CO 80203

Representing: AGCO Corporation et al
Service Method: eService

Leslie Ann Budewitz (Attorney)

P.O. Box 1001

Bigfork MT 59911

Representing: AGCO Corporation et al
Service Method: eService

Rexford L. Palmer (Attorney)
301 W Spruce

Missoula MT 59802
Representing: Alexander et al
Service Method: eService

Jon P. Parrington (Attorney)

6600 France Avenue South

Suite 680

Minneapolis MN 554351814
Representing: Hennessy Industries, Inc.
Service Method: eService

Martin S. King (Attorney)

321 West Broadway, Suite 300

P.O. Box 4747

Missoula MT 59806

Representing: Foster Wheeler Energy Services, Inc.
Service Method: eService

Maxon R. Davis (Attorney)

P.O. Box 2103

Great Falls MT 59403

Representing: Continental Casualty Company
Service Method: eService

Geoffrey R. Keller (Attorney)
PO Box 1098

Billings MT 59103

Representing: ABCO Supply Inc.
Service Method: eService

Tom L. Lewis (Attorney)

2715 Park Garden Lane

Great Falls MT 59404
Representing: Harold N. Samples
Service Method: eService



Keith Edward Ekstrom (Attorney)
601 Carlson Parkway #995
Minnetonka MN 55305
Representing: Brent Wetsch
Service Method: eService

William Rossbach (Attorney)
401 N. Washington

P. O. Box 8988

Missoula MT 59807
Representing: Michael Letasky
Service Method: eService

Kennedy C. Ramos (Attorney)

1717 Pennsylvania Avenue NW

1200

wash DC 20006

Representing: Maryland Casualty Corporation
Service Method: eService

Edward J. Longosz (Attorney)

1717 Pennsylvania Avenue NW

Suite 1200

Washington DC 20006

Representing: Maryland Casualty Corporation
Service Method: eService

Michael Crill (Other)

PO Box 145

Rimrock AZ 86335

Service Method: Conventional

Michael D. Plachy (Attorney)

1200 17th Street

Denver CO 80202

Representing: Honeywell International
Service Method: Conventional

Conor A. Flanigan (Attorney)

1200 17th Street

Denver CO 80202

Representing: Honeywell International
Service Method: Conventional

Fredric A. Bremseth (Attorney)
601 Carlson Parkway, Suite 995
Minnetonka MN 55305-5232
Representing: Brent Wetsch
Service Method: Conventional



Walter G. Watkins (Attorney)

210 E. Capitol Street, Ste. 2200
Jackson MS 39201

Representing: International Paper Co.
Service Method: Conventional

Electronically Signed By: Chad M. Knight
Dated: 03-02-2018



