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PROCEEDI NGS
THE COURT: Court is in session. You may be
seat ed.

Court calls DC 07-907, State of Montana
versus Lionel Scott Ellison, and this is the time set for
hearing on the defendant's notion to withdraw his plea of
guilty. And the State is represented by Scott Twito, and
defendant is present and represented by Chuck Watson. And
who are you, sir?

MR. WADDELL: Russ Waddell, Your Honor, I'm
co-counsel
THE COURT: GCkay. Thank you.

M. WAtson, you nay proceed.

MR. WATSON: Thank you, Your Honor. | would
like to call Lionel Ellison to the stand.

LI ONEL SCOTT ELLI SON
havi ng been first duly sworn to state the truth, the whol e
truth and nothing but the truth, testified as follows:

DI RECT EXAM NATI ON
BY MR. WATSON
Q Go ahead and state and spell your name for the
record, please, sir.
A Li onel Scott Ellison. L-i-o0-n-e-1, Scott,
S-c-o-t-t, Ellison, E-I-I-i-s-0-n.

Q Let ne show you what's been marked as
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Def endant's Exhibit A and ask you whether you are famliar
with this docunent?

A Yes. | saw it the day that the -- M. Mchaels
handed it to nme on the podiumand said to sign here.

Q Al right. Wen's the first tinme you saw t hat
pi ece of paper?

On the podi um or whatever, stand.

Q You know what it is?
A Legal papers.
Q Ckay.

MR. WATSON:  Your Honor, |'d nove for the
adm ssion of Defendant's Exhibit A which is a copy of the
Acknow edgnent of Waiver of Rights by Plea of Guilty.

THE COURT: Any objection?

MR. TWTGO No objection, as it's part of the

Court file.
THE COURT: A is admtted.
MR. WATSON: Thank you, Your Honor.
Q (By M. Watson) Did you read that docunent

before you signed it?

A No, | did not.

Q Al right. Tell the Judge, if you will, what
your understandi ng was when you got to court with regard to
what you woul d be pl eading to?

A | understood that we were going in there, they
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were trying, you know, charge with ne arson, but they were
going to lower it down or sonething, and that it was going
to be conpletely washed off ny record or sone words he used,

washed off ny record after a certain anmount of tine.

Q Did the word deferred ever cone up?
A That's the word he used, yes.
Q Did you and M. M chael s ever have a

conversation about the fact that you had a crimnal record?
A Yes.
Q Did you tell M. Mchael that you had a
crimnal record?
A Yes, | did.
Q But you canme to court believing that you were

going to get a deferred inposition of sentence?

A Yes.
Q Now, first of all, howis your hearing?
A It's pretty bad. That's why | turn ny head all

the tinme to hear you.

Q This Court has jurisdiction over your case, but
that jurisdiction is shared by any other District Court
judge in the State, and as a matter of fact, your case was
not, your guilty plea was not taken by this Court, but was
taken by a different judge; do you recall that?

A Yes, | do.

Q And what do you recall about the person who
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t ook your plea?

A It was a nan.

Q Can you tell the Court whether you were able to
hear everything that the Judge asked you or explained to you
during that process?

A | didn't understand everything, no. | heard
parts of it, and Mchaels kept telling ne to say yes on
certain things, yes.

Q Now, | have reviewed a transcript of that
hearing. D d the Judge ask you whether you were satisfied
with your |awer?

A Yes, he did.

Q And what happened then?

A | didn't say anything for a little bit, and

that's when M chaels said this is where you're supposed to

say yes.
Q Now, that is actually in the record, correct?
A |'ve never seen the record, but that's what he
sai d.
Q How were you feeling at that point wth regard

to whether you were doing the right thing?

A | wasn't sure if | was doing the right thing.
At that tinme | was told that was the best, you know, to keep
my nmom out of jail.

Q Did you set fire to Dee Ames' autonobile?
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A No, | did not.

Q Why did you plead guilty?

A Jeff Mchaels told ne | --

Q Vell, | don't want to go into specifically -- |1
mean, there's a way to answer that question w thout going
into what M. Mchael told you. But what was your belief at
the tinme that you entered the guilty plea with regard to
what woul d happen if you didn't plead guilty?

A If I didn't plead guilty, it was going to go to
a felony, they were going to charge ny nother with w tness
tanpering and nyself with w tness tanpering.

Q And what woul d that charge have been based on,
as far as you understood?

A A fornmer enpl oyee supposedly cane forward,
that, | don't even renenber him and then because ny nother
had brought Dee Ames' children, Jeff Mchaels had told ny
nmot her to bring Dee Janes' (sic) children to his office, and
t hey were brought up there and tal ked.

Q Vell, would you have pled guilty if you had not
bel i eved that you and your nother were going to be charged
with witness tanpering?

A No, sir, | would not.

Q Did you understand at the tine that you pled
guilty that you were pleading to a fel ony?

A. No, sir, | did not.
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Q Did you understand at the tinme that you pled
guilty that you would be required to register as a violent
of fender as a consequence of your plea?

A Nobody told nme that, no, sir.

Q Did you understand at the tine that you entered
your guilty plea that by |law you are not entitled to a
deferred inposition of sentence because of your prior felony
crimnal record?

A No.

Q What did you tell the probation officer when he
asked you for your statenent of what happened?

A | told himthe truth.

Q Whi ch was what ?

A That | was driving the car and it started on
fire, and | did start the fire.

Q Did you tell himthat you didn't, that you

weren't quilty?

Yes, | told himl was not guilty.
Q Did you tell Jeff Mchael that you weren't
guilty?
Yes, | did.
Q I f you had a choice at this tinme with regard to

whet her to persist in this guilty plea and take the plea
offer that was given to you, which was a five-year suspended

sentence to the Montana State Prison, or go to trial, what
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woul d your choice be?

A Go to trial.

Q Do you believe that the prosecution can prove
that you commtted arson?

A No.

Q You heard M. Twito in the courtroom when you

pled guilty, tell the Judge what the State's theory of the

case was.
A No, I did not. M. Twito wasn't there.
Q Vel |, whoever was representing the
prosecution -- and | stand corrected, | do recall that it
wasn't M. Twito -- but | was just reading the transcript

and | noticed that sonebody gave a quite |l engthy proffer
with regard to what they believed the evidence woul d show.
Do you renenber that?

A Yes.

Q Was that a true, in your opinion

representation of what the evidence would show in this case?

A No.
Q Were you satisfied with M. Mchael's services?
A No.

MR. WATSON:  All right. No further questions.
THE COURT: Cross-exam
MR. TWTG  Thank you, Your Honor.

CROSS- EXAM NATI ON



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10

BY MR. TWTO
Q " m | ooking at Defendant's Exhibit A,
M. Ellison, you' ve | ooked at that docunent earlier during

your direct testinony, is your signature on that docunent?

A Yes, it is, on the bottomthere.

Q And under that line, does it say defendant?

A Yes, it does.

Q And it's your testinony today that you did not

read that docunent?
A No, | did not.
Q M. Ellison, back on April 1st of 2008, what
did you do, where were you worKking?
For a |iving?
Yes.
At that tinme | owned Wall pro, |ncorporated.
How many enpl oyees did you have?
It varied.
At the tine.
Maybe five or six, | think.
And what type of business was Wall pro?
Constructi on.

And did you have several projects going on at

I)

that ti
On April 1st?

Yes.

o » 3 O > 0 > 0 > 0 > O P
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A The one we had was going to, go on was

Sportsman' s War ehouse.

Q How | ong had you owned Wl | pro?
A My dad started the first conpany in 1968.
Q How | ong have you been the owner in, | guess

t he president of the conpany?

A " mnot sure of the year. 2002 or '3 | think
is when we started Wallpro. W changed it fromElIlison to
Wal | pro.

Q And did Wall pro enter into construction

contracts?

A Yes, it did.

Q Were a ot of those contracts witten?

A Yes.

Q Was it your responsibility as president and

owner of Wallpro to review those contracts?
A Most of them yes.
Q Do you put your signature on those, to those
contracts?
Yes.
You can you read?
Yes.

Did you have occasion to read those contracts?

> O > O

Most of themwere ny own contracts that |

si gned, yes.
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Q So you actually also created sone contracts as
wel | ?

A Most of the contracts would conme up on ny
conputer in n ny own contracts.

Q And in that process of contracting perhaps on
sonme jobs, perhaps not, did you have occasion to consult

W th attorneys?

A Most of the tinme | took everything to
attorneys.
Q How many tinmes would you say in the |last three

or four years have you dealt with attorneys with regard to
contracting?
A Anything that wasn't ny own contract | took it

to a | awyer --

Q Ckay.

A -- and they told ne whether to sign it or not.
Q They told you whether to sign it or not?

A Yes.

Q Did sonething that wasn't your contract, did

you bother to read it?

Sonetinmes | did, yeah.
And sonetines you didn't?
Sonetinmes | didn't.

Ckay.

> O > O

Most construction contracts that canme from ny
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office | did read because they were generated by ne.

Q And those contracts perhaps varied in the val ue
of the contract from X nunber of dollars to a substanti al
sum fair enough?

A Yes.

Q Have you had opportunity since April 1st
of 2008 to | ook at this docunent?

A Not until today.

Q So your testinony today is you were not aware
of what you were signing away when you signed this docunent
in court on April 1st, 20087

A | didn't know what | was signing, | just signed
what M chael said.

Q On April 1st, 2008, you didn't realize you were
charged wth arson?

A | know | had been.

Q So you knew you had been charged with arson
What do you think of that charge?

(No oral response.)

Do you know what the severity of that charge
i S?
The severity?
Yeah. Wat do you know about arson?

(No oral response.)

o > O P

Let ne rephrase. \Wat did you know about arson
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as of April 1st, 20087

A Not a lot. Arson is, what | understand, is if
you start sonething on fire.

Q Ckay. Had you had opportunity prior to
April 1st, 2008, to go through what we refer to in court as
di scovery? By that, | nmean police reports, and w tness
statenment s?

A | never saw any w tness statenments. | never
saw any paperwork prior to Mchael giving it to nme here in
court.

Q Were you aware that you yourself gave a
statenment to | aw enforcenent in the presence of your
attorney, at the tinme, Gavin Mirphy?

A Yes.

COURT REPORTER:  Your Honor, |I'msorry, |'ve
got to plug in ny machine.
Thank you, Your Honor. Sorry, M. Twto.

Q (By M. Twito) M. Ellison, before we went off
the record briefly, we were tal king about your understandi ng
of arson, and | just nentioned to you about a statenent that
you gave to |l aw enforcenent, and you renenbered giving that

st at ement ?

A Yes.
Q Do you renenber when you gave that statenent?
A No, | don't.
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Q If | told you that it was in the end of the
summer in 2007, does that ring a bell?

A That woul d be about cl ose, yes.

Q Do you recall how many people were present in
your attorney's offices when you gave that statenent?

A Three or four | believe, I'mnot exactly sure,

it's been awhil e.

Q

Ckay.

Do you recall the nature of the

questioning during that interview?

A

Q

Alot of it, yes, | do.

Ckay.

What did you think after you had been

15

contacted and fornmally interviewed in your attorney's office

at the tinme by several nenbers of |aw enforcenent?

A

That they were trying to find out what had

happened to that car, and | told them what happened.

Q

Do you recal

that interview?

A

Q

I\IOa

Ckay.

don't.

At the tinme you were giving that

that your attorney term nated

interview, did you have troubl e hearing the questions that

wer e bei ng asked?

> O

O

Yes.

Ckay.

How | ong have you had hearing trouble?

| have to count back. 10, 15 years.

Ckay.

Let's go back to Apri

1st,

2008.

You
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recall being in front of Judge Fagg?

A (No oral response.)

Q Do you renenber the Judge's nane?

A No, | don't.

Q And you stated on direct exam nation that

wasn't present in the courtroonf

A (Nods head.)

Q If | told you you were m staken on that point,
that | in fact did give the offer of proof, would you agree
with me?

A | don't renenber you there, | renenber a | ady

bei ng there.

Q Were you under the influence of any nedication
or drugs at the tinme that woul d perhaps woul d have
i nfl uenced your ability to recall that day?

A No.

Q (kay. Do you recall the Judge asking you

speci fic questions?

A He was aski ng questions, yes.

Q What sort of questions did he ask you that you
recal | ?

A | don't recall all of them

Q " mnot asking you to recall all, just which

ones you renenber. Perhaps you don't renenber any.

A. | don't.
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Q Vll, did you think that, the very fact that
you were in a courtroomsuch as this before a judge wearing
a robe with a variety of people in the courtroom did you

think it was serious?

A Yes.
Q kay. D d you take that day very seriously?
A Yes, | did.

Q Why didn't you ask the Judge to speak up if you
had trouble hearing him if it was that serious?

A | was doing what M. M chael said.

Q Ckay. So you were just follow ng along, and

what ever M. M chael said, you were going to do?

A He told ne he had a, had nmade arrangenents with
you.

Q Ckay.

A | renmenber the Judge asking questions, but |

don't renenber them

Q Ckay. Could you hear those questions?
A | could hear sone of them yes.
Q Do you recall himasking you questions that are

reflected on the docunent that you have before you, such as
that you have the right to be tried by a judge or a jury,
and that you have the right to persist in a trial? Do you
remenber that?

A. No, | don't.
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Q Ckay. Do you renenber they told you you had
the right to have witnesses testify on your behalf at that
trial?

A | do renenber sonething about sone w tnesses,
yes.

Q You have the right to confront and
Cross-exan ne W tnesses agai nst you?

A. | don't renmenber that one.

18

Q Ckay. You had the right not to be conpelled to

incrimnate yourself; do you recall that?

A No.

Q And you had the right to require that your
guilt be proven beyond a reasonabl e doubt; do you renenber
t hat ?

A Vaguel y, yes.

Q Ckay. How long did this, your hearing take
place with the Judge and with M. M chael ?

A It was very quick.

Q Ckay. And you testified on direct when
M. Watson asked you that you heard these facts that were
bei ng brought forward by the State, by nme, and you didn't

agree with those facts?

A | heard parts of the facts, | didn't agree with

all of them

Q Which facts in particular didn't you agree
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with?

A That | started the fire.

Q Ckay. D d you understand that if you didn't
start the fire, that the Judge was telling you that you
could go to trial and that you could have those protections
that he was describing to you, at |east the ones that you

heard; do you renenber that?

A Vaguel y, yes.

Q kay. M. Ellison, what |evel of education do
you have?

A G aduated from high school, went to college in

Casper and a little bit at UW

Q At the University of Wom ng?
A (Nods head.)
Q Now, you nentioned in direct exam nation sone

threats that were conveyed to you, those threats of

prosecution for witness tanpering; is that correct?

Correct.
Q And how were those conveyed to you?
A By M. M chaels.
Q What was the threat?
A That | had no choice, that if | wanted to
continue, | had to give himnore noney, which | said I

didn't have, and | said | can't go with this any farther,

t hat he had been on the phone to you, and that he was goi ng
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to throw ny nomand nyself in jail that day for w tness
tanpering, and | had three days to nmake up nmy mnd, that he
said he was going -- then he had ne |leave for a little bit,

cone back in, and then | cane back in, and he said, well,

what are you going to do, and says, |'mgoing to have to do
it, I"'mnot going to have ny nomput in jail.
Q What is your understandi ng of what constitutes

W t ness tanpering?

A | don't have any idea what it neans, actually.

Q Vel l, why would you believe that your nother
was going to go to jail for witness tanpering, or you were
going to go to jail for wtness tanpering if you didn't have
any idea what it was?

A M chaels told us it was illegal for ny nomto
bring those Anmes kids into his office.

Q And the Anmes kids that you're referring to,

what are their nanes?

A Rory Anmes and -- no, they've got a different
last nane. It's Rory and Dani Tayl or.
Q Tayl or ?
(Nods head.)
Q Ckay. D d you know Rory and Dani very well?
A Yes, | did.
Q Do you recall the Court asking the question

whet her or not you had di scussed the pros and cons of going
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to trial; do you recall that?

A No.
Q kay. What is an Alford plea, M. Ellison?
A | never heard it before. M. Mchaels

explained it to ne that it's, you' re not saying you re
guilty, you' re just wanting the whole thing to go away.

Q And what did you think you were going to get as
a result of pleading Alford and getting it to go away?

A He told ne that it was going to be noved to a
m schief thing and that there was going to be, whatever it's
called, the referred or whatever it's called, and it would
go away.

Q M. Ellison, do you recall the Court discussing
with you crimnal mschief that norning?

A No.

Q So you didn't hear himwhen the Court asked you
that if you were going to trial, that you could be convicted
of a lesser-included offense of crimnal mschief, and he
expl ained that that is a m sdeneanor and it has a, and he
expl ai ned the maxi mum fine and the maxi num sentence; you
don't recall that at all?

A No. | renenber him sayi ng sonet hi ng about
m schief in there, yes.

Q Why didn't you ask the Court to speak up when

he was expl aining these rights of yours?
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A | was doi ng what M chael said.

Q Now, we're tal king about consequences to you
today, that is, if this plea were to stand, that you're
subject to sentencing; do you understand that?

A | do now, yes.

Q And you're telling this Court that, one, you
didn't hear half of what the Court told you, that you didn't
ask the Court to speak up or ask the question again because
you were just blindly following what M. M chael was telling
you?

A Wul d you rephrase that the, please? |'mnot
heari ng everyt hi ng.

Q M. Ellison, you' re interested enough that you
asked nme to rephrase that, so you nust understand the
i nportance of this hearing today, correct?

A | do now, yes.

Q You' re there before Judge Fagg, he is asking
you questions, questions that you either can't renenber
because you didn't hear themin the first place or that you
can't renmenber them but at the tinme you didn't bother
asking the Judge to speak up or repeat the question?

A No.

Q Because you were blindly foll ow ng what
M. Mchael was telling you what to do?

A. Yeah. Yes.
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Q Ckay. Wy, when the Court asked you that you

were satisfied wwth the services of M. Mchael, did you not

say no, | have a probl en?

A | started to, and | hesitated, and | -- that
one | do renenber very well. | didn't want my nomto go to
jail. He said | had to do what we were doing.

Q You hesitated in the court?

A Mr- hnm

Q Ckay. You did ask the Court after that a

foll ow-up question about what a presentence investigative

report entails; do you renenber that?

A (No oral response.)
Q Do you renenber the Court telling you that you
could go to jail if you don't neet with the investigator to

conpl ete a presentence investigative report?

A | renmenber that, yes

Q And do you renenber replying to hinf

A No. | don't.

Q You don't renenber asking the Court what does

t hat nean?
A | do renmenber that.
Q So you do renenber asking the Court what that
meant ?
Yes.

Q So you were asking the Court questions that
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day?

A | think I, if | asked that question, | did,
yes.

Q So it wasn't that you were afraid that you
couldn't ask the Court questions about what you were doing
that day, it's just that either you couldn't hear or that
you were blindly followng M. Mchael ?

A Yes.

Q M. Ellison, are you aware of the statenents
and docunents that were attached to the brief in support of
your notion for w thdrawal today?

A Yes.

Q And those were attachnents given to the Court
and made part of the Court file, so the Court has those?

A Yes.

Q VWhat information in there is pertinent that the
Court should know about for today's hearing?

A | think all of it.

Q kay. What information in those attachnents
wasn't available to you prior to your change of plea on
April 1st of 2008?

A Most all of it.

Q VWl l, can you give nme a specific exanple?
think there are several attachnents, and can you give ne an

exanpl e?
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A Prior to April 1st, | never saw any docunents,
ever, M. Mchael's never supplied nme with any docunents.

Q kay. Wy -- kay. So you hadn't reviewed
anyt hing, you hadn't reviewed a copy of your statenent, you
hadn't prepared for trial. Wre you aware that trial was
set for April 1st of 20087

Yes.

Q And you never wanted to bring this to the
Court's attention?

A | brought it to Mchael's attention I'd like to
know what's going on, many tinmes | did.

Q And what did he tell you?

A He was working on it. Sonetinmes he woul dn't
even take our calls.

Q And there was, by your own adm ssion, sone
i nci dent where your nother or you brought Dee Ames' children

into the office?

A. Yes.
Q For what purpose?
A. M. Mchaels wanted to talk to them to

question them because they had information that would verify
stuff for ne.

Q Regar di ng what ?

A The arson fire. The car fire.

Q kay. What sort of information?
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A Rory had seen sone things and Dani had seen
sonme things, and they were going to tell M chaels what, and
make a statenent of sone sort.

Q Ckay. Wo did the police speak to in this
investigation, in this arson case, who did the police speak
to?

A All I know is he spoke to Deanne Anes at ny

of fice once and he spoke to ne.

Q Do you know of anybody el se they spoke to?
A No. | didn't then, | do now.
Q One of the attachnents to your w thdrawal of

pl ea was actually a statenent that was taken from Debbie
Harris. Does that name ring a bell?

A Yes.

Q Were you aware that they had spoken with Debbie

Harris prior to April 1st, 2008?

No.
Q Were you aware that they spoke to the nmechanic?
A Mechani c? Onh, Den?
Q M- hnrm
A No.
Q

How di d Deanne Anes' children, Rory and Dani,
how did M. M chael get their nanmes?
A | told them

Q How did you knowto tell them about Dani and
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Rory?

A He asked nme if | knew of any w tnesses who
woul d help ne, and | said, yeah, those two.

Q Vel 1, one of the other statenents that you nmade

in your attenpt to withdraw was a newspaper advertisenment

that was placed in the Billings Gazette?
A Yes.
Q What was the purpose for that?
A | guess M. Mchael talked to ny nomand told

her that we needed to find the witness, the guy that opened
t he door that got nme out of there. Wen | was sitting in
the street, sonebody opened the door, | renenber seeing his
face, and the door opened, and we wanted that w tness, and
M. Mchael had told ny nomto put that advertisenment in

Q Were you aware or not aware that M. M chael
spoke to a wtness?

A No.

Q So he never told you or discussed with you that
he spoke to a witness that perhaps answered that newspaper
adverti senent ?

A No.

Q So anything in terns of the threats that you're
tal ki ng about today don't refer to that situation, they
refer to Dani and Rory?

A. Par don?
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Q They refer to Dani and Rory comng into the
of fice?
A And one ot her gentleman, yes, that | don't even
know who he is.
MR. TWTGO  Ckay. Your Honor, at this tine |
have not hing further.
THE COURT: Do you have any redirect,
M. Watson?
MR. WATSON:  Could I look at that, M. Ellison?
THE W TNESS:  ( Conpl i es.)
MR. WATSON: Thank you. Your Honor, |I'm
referring to Exhibit A
REDI RECT EXAM NATI ON
BY MR. WATSON
Q Now, in response to M. Twito's questions, you
i ndicated that this docunent was filled out, handed to you
in the Judge's chanbers, and M. M chael told you to sign
it; is that correct?
A Yes, it is.

Q Did he tell you to read it before you signed

No. He said sign here. Sign here.
Did you read it before you signed it?
A No, | didn't.

MR. WATSON: | don't believe |I have any further
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THE COURT: Any recross, M. Twito?
MR. TWTG | do not, Your Honor.
THE COURT: You may step down.

THE WTNESS: Thank you, ma'am

MR. WATSON: | would like to call Marl ene

MARLENE ANN ELLI SCN,

havi ng been first duly sworn to state the truth, the whol e

truth and nothing but the truth, testified as follows:

DI RECT EXAM NATI ON

BY MR, WATSON

Q

> O » O » O >» O

Q

State your nane for the record.

Mar |l ene Ann El|i son.

Do you know Lionel Ellison?

Yes.

How do you know Lionel ?

He's ny ol dest child.

Do you know Jeff M chael ?

Yes, | do.

Have you ever been to Jeff Mchael's office?
Several tines.

You' ve heard sone testinony here in the

courtroomto the effect that there was sone suggestion that

you had engaged in sone inproper conduct. Did Jeff M chael
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ever informyou of that?

and your

> O > O

Q

> O » O » O > O

One tine, yes.

And when did that take place?

In his office.

And exactly what did he tell you?

He told Lionel that he was going to be --
Were you there?

Yes, sir, | was.

Al right.

-- charged with witness tanpering, and he said,

nmot her, too.

Did he tell you anything about going to jail?
Yes. He said that we would go to jail.

Did you tanper with any w t nesses?

No, sir.

How di d you happen to take those children to

M. Mchael's office?

A

Jeff Mchaels wanted ne to call -- or called

and said he wanted the kids brought in because he wanted to

the question them So | got ahold of them Dani said she

woul d cone, but she didn't show up. Rory called, had said

that he didn't know where to go, could he neet ne at the

shop and ride with ne. So | took himin there.

Q

shoul d tell

Did you suggest to those children what they

M. M chael ?
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A No, sir.

Q Did you influence at all what they told
M. M chael ?

A No, sir.

Q Did you ever encourage themto do anything
other than tell the truth?

A No, sir. That's all | asked of either of them

Q How did it nake you feel when it was suggested
to you that you had done sonething wong that could result
in you going to prison?

A | just kind of went blank, | just was nunb
because | didn't know what | had done.

Q At this tinme as you sit there right now, do you
in your heart believe you did anything wong?

A No, sir, | don't.

Q Now, you had di scussions with Lionel, I'msure
about what he should do about his arson case. At what point
do you think he made the decision that he just needed to go
along wth what his | awer was recomendi ng?

A That sane day that he told us that we were
going to be charged, at least in ny mnd.

MR. WATSON: | don't have any ot her questions,
Judge.
THE COURT: Cross-exam

CROSS- EXAM NATI ON
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BY MR. TWTO

Q Ms. Ellison, do you recall when it was that
M. Mchael told you that you and Lionel were going to be
charged with wi tness tanpering?

A No. |1'd have to look in ny day book.

Q Can you give nme an estimate of how long it was

before the April 1st, 2008, court date?

A | think it was in March.

Q So several weeks before?

A Mr- hnm

Q How many tines did you contact M. M chael on

behal f of your son or go with your son to M. Mchael's

of fice?

A | believe every tine, except nmaybe once.

Q How many tinmes was that?

A Four or five, I think. | can't swear to how
many tinmes.

Q Could it be nore than 10?

A No, | don't believe so, but | can't tell you

exactly how many ti nes.

Q kay. Are you aware of any times that Lionel
went to M. Mchael's office wthout you?

A Just once | think.

Q kay. Dd M. Mchael explain to you what

W t ness tanpering was?



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

33

A No, sir.

Q What did you think of M. M chael ?

A He was a | awer and | thought he knew what was
right what, was best.

Q So when it was suggested that Lionel should
pl ead guilty, you believed that?

A Yes, because | thought it was going to be for a

m sdenmeanor - -

Q Did M. Mchael tell you --
A -- because this is what M. M chael s had said.
Q So M. Mchael said he was going to plead to a

m sdeneanor ?

A That's the way | understood it.

Q Ckay. Were you aware at the tine that arson
was not a m sdeneanor ?

A | was under the inpression that he was in
contact wwth the county attorney's office and they were
trying to make a deal, and that the county attorney wanted
to do the m sdeneanor, and there was a city cop or sonebody
by the nane of Jame that just kept pushing and pushing, and
that's the extent of ny know edge.

Q Did you have occasion to read any of those
docunents perhaps by this Jam e or any other w tnesses?

A | never saw a paper, one. M chaels never gave

any of us any papers.
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Q Did M. Mchael ever tell you the reason why he
wanted to speak with Rory and Dani ?
A He wanted to question them about the car fire.
Q Did he seemwel |l -infornmed about the car fire
and the issues surrounding it?
Just fromwhat we had told him --
Ckay.
-- | presune.
What did you tell M. Mchael ?
| didn't tell himnmuch of anything --

Vell, you said --

> O >» O » O >

-- except for when he was, when Lionel was up
at the hospital.

Q Wat did you tell hinP

A What did | tell M. Mchaels? Wll, for one
thing, | said | knew ny son hadn't done anythi ng w ong.
Q Ckay. What else did you tell him about the

fire or the circunstances surrounding it?

A | couldn't tell himbecause | wasn't there.

Q Ckay. So when you said we, other than what we
told him how did M. M chael obtain information about the
fire?

A From what | knew that was told to ne in the
hospital, when Lionel was taken into the hospital and to the

emer gency room
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Q So you told M. M chael about that?
A Yes.
Q My question was did M. M chael seem i nforned

about issues surrounding the vehicle fire. And then your
reply was only what we told him |If you told M. M chael
only about Lionel stay at the hospital, how did he know to
have you contact Rory and Dani ?

A | suppose because we had di scussed things with
hi m about Rory and Dani, and -- Oh, | know, yes, because it

was Dani's car.

Q So you did provide information to M. M chael ?
A Yes, | presune | did.
Q Did M. Mchael ever informLionel of the

pl uses and m nuses of going to trial when you were present?
A | don't believe so.
Q Did M. Mchael discuss issues surrounding the
case such as, that would affect the case such as the val ue

of Dani's car?

A Yes.

Q So there was that discussion?

A Yes.

Q And so you were there when he was di scussing
that issue with M. -- or excuse ne, Lionel?

A Mr- hnm

Q What about the fact that the vehicle was not in
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pol i ce possession; do you renmenber a conversation about

t hat ?

O

t hat ?

o >» O >» O P

pl ace?

Q

Yes, | do.
And M. M chael seened well-infornmed about
Yes.

Ckay. Wat about --

But I don't know if he was at the start.
But at sone point he was infornmed of that?
Yes.

Do you recall when that conversation took

| can't tell you.

Ckay. But you do recall M. Mchael, yourself

and Li onel discussing those issues?

A

Q

Yes.

So obviously M. Mchael had educated Lionel

and you about val ue being an el enment of arson?

o > O P

t he val ue of

Q

Yes, he did.

kay. So is it fair to say --

But he threwa fit.

What was the fit about?

Because he had Mchelle get on the conputer and
t he car.

So there was a di scussi on about the val ue of
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t he vehicl e?

A At one tine.

Q Al right. Ws there a discussion about other
t hi ngs such as other witnesses that were available to the
State or to Lionel to testify perhaps on his behal f?

A | don't renenber that.

Q Do you recall Jeff inform ng Lionel when the
trial date was com ng up?

A No, sir.

Q This is Defendant's Exhibit A, Ms. Ellison
have you ever seen this docunent?

A No, sir.

Q Do you recogni ze Lionel's signhature? Just in

general, do you recognize your son's signature?

Yes.
Q Does his signature appear on that docunent?
A Yes.
Q Ckay.
A No, |I've never seen this before.
Q

Did you have tinme to talk with Lionel about
what M. M chael had inforned himof in ternms of pleading
guilty, meaning you weren't rushed into pleading guilty --
or excuse nme. You said it occurred two weeks prior
approximately, to this April 1st date. But did you have an

opportunity to speak with Lionel about the consequences of
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what he was going to do?

A | thought he was pleading to a m sdeneanor.

Q Ckay. M question was, did you discuss that
wi th Lionel?

A | don't know. | don't think so.

Q You never had a conversation with himabout how
upset you were with M. Mchael prior to April 1st, 2008?

A It woul dn't have done any good. That was
Lionel's lawer. No, | probably didn't, because | thought
M. Mchaels was the one that was the smart one and calling
t he shots.

Q Al right. Ms. Ellison, prior to today, have
you or | ever tal ked before?

A No, sir.

Q |'ve never threatened you with prosecution for
W t ness tanpering?

| ' ve never spoke to you ever.

Q Al right. Do you know who Harol d Doug Beatty

i S?
A No, sir. | do know who he is now. | didn't.
Q How do you know hi nf?
A Because of M chaels, and he worked for Alliant

Const ruction.
Q So M. Mchael knew of this Harold Doug Beatty,

so that's another fact that he was made aware of. \What did



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

39

he say about M. Beatty to you?

A That was the sane day that he was going to do
the wi tness tanpering stuff.

Q And did M. Mchael indicate to you that he had

spoken with M. Beatty?

A Yes.
Q And what did he tell you about M. Beatty?
A OCh, nmercy. That he was the man who had call ed

on ny voice nmail that said that he had hel ped Lionel out of
the car, or opened the car door.

Q Ckay.

A And that you were willing to fly himout here
from Chi cago as a W tness.

Q Ckay. So you did have a discussion about that.
What did you think of that when M. M chael was telling you
about M. Beatty?

A (No oral response.)

Q What was your conclusion in your m nd about how

t hat inpacted Lionel's case?

A | never really thought about it --
Q Ckay.
A -- because | knew | was telling the truth, and

| didn't know anythi ng about this man.
Q All right. He never |left a nessage on your

voice mail ?
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A That's what | said, he left a nessage on ny
voi ce mail .

Q Ckay.

A And then | had to tell himto call -- No, |

didn"t. That was in the paper. That was in the paper.

That was our tel ephone nunber and Jeff M chael's tel ephone

nunber .

Q Al right. So you never -- it was on your
voice mail, but you never spoke to M. Beatty?

A No, sir.

Q Do you know who Shawn Mbore is?

A Yes.

Q Who' s Shawn Moor e?

A He was going to nerge, himand the two boys

were going to nerge wth the conpany.

Q H m and the two boys, who are the two boys?
A Royce and Rick Hunter.
Q So the tanpering that M. M chael was talking

to you about had to do with M. Beatty, correct?

A No. | don't know -- No, it wasn't. He was
talking to me about talking to the children | think. I
don't know what he was neaning, | really don't.

Q kay. But you do recall himat the sane tine
as that tal king about M. Beatty?

A. Yes.
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MR. TWTG Al right. | have nothing further.

THE WTNESS: Wiy would |I...

THE COURT: Do you have anything further?

MR. WATSON:  No, Your Honor.

THE COURT: You may step down.

THE W TNESS: ( Conpl i es.)

MR. WATSON: The defense rests, Your Honor

THE COURT: M. Twito, do you have any
W t nesses?

MR. TWTO | do, Your Honor. Before that --

MR. WATSON: By the way, | do have one thing,
Your Honor. | would like to nove for the adm ssion of ny
exhibits to ny briefs as part of the record.

THE COURT: Wwell --

MR. TWTGO  Your Honor --

THE COURT: -- I'mnot sure. They're already
in the record because they're already attached to your --

MR. WATSON: | just wanted to nmake sure, under
Deserly there's a provision for de novo revi ew of
voluntariness of a plea, and | just wanted to nmake sure that
those, the magjority of those exhibits were interviews for
t he purposes of denonstrating to the Court that we had a
cogni zabl e defense in this case and that it wasn't just a
frivolous notion to withdraw a guilty plea for the purpose

of getting back into a position to be able to renegoti ate
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the case. And so they're in the record, then |I'msatisfied.

THE COURT: They're in the court file --

MR. WATSON: Thank you, Your Honor.

THE COURT: -- so the whole Court file would go
up to the Suprene Court.

MR. TWTGO  Thank you, Your Honor. Wth that,
Judge, | want to talk wwith M. Watson. | would nove for the
adm ssion of the transcript of change of plea hearing.

MR. WATSON: | have no objection, that's al so
an attachnent to M. Twito's response brief.

MR. TWTO It should be, but if not, | have an
official copy here, if that's okay?

MR. WATSON: | have no problemwth that, I'd
like to refer to that. And | would |ike to have a chance to
make a brief statenent, Your Honor, before we concl ude.

THE COURT: \What is the transcript exhibit?

MR. TWTO For purposes of the record, the
clerk has marked it as State's Exhibit 1.

THE COURT: Ckay. Exhibit 1 is admtted.

MR TWTGO The State would call Detective
Jam e Schillinger to the stand.

JAM E SCHI LLI NGER,
havi ng been first duly sworn to state the truth, the whole
truth and nothing but the truth, testified as follows:

DI RECT EXAM NATI ON
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BY MR. TWTO

Q Pl ease state your nanme for the record

A Jam e Schillinger.

Q What is your occupation?

A |"ma detective with the Billings Police
Depart nent.

Q How | ong have you been a detective?

A For alnost, |I'd say about five and a half
years.

Q What is the primary area which you focus your

i nvestigations upon as a detective?
A Most of ny cases revolve around violent crine,

arsons, robberies, hom cides, aggravated assaults.

Q Were you assigned a case that involved a Lione
Ellison?

A Yes, | was.

Q Can you just briefly, so the Court can have a

ref erence point, when did you begin your investigation?

A | was first sumoned | guess by a deputy fire
mar shal at the Billings Fire Departnent on June 21st
of 2007.

Q Wth regard to a fire that occurred when?

A In May of 2007.

Q Can you just briefly, since that date, explain

the course of your investigation in ternms of how you started
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your investigation and how it concl uded?

A

Vel l, interview ng, obviously, several people,

| don't know exactly how many, probably well over a dozen.

W got

records,

i nsurance reports as part of the investigation, phone

| ocated the vehicle that was burned, reprocessed

that for evidence, sent the evidence to a lab in Indiana.

Q
A

Q

Was this process docunented by you?
Yes.

Were the statenents that you took recorded and

transcri bed?

A

Q

Yes.

Were the docunments preserved as part of your

i nvestigative file?

statenents,

with those?

A

Q

A

Yes.
What happens with all of those docunents,

reports, what happens to those once you're done

Wll, what | dois | put themin a binder |ike

| carried up here. A duplicate copy of exactly everything |

have gets forwarded to the county attorney's offi ce.

subst anti al

April

Q

1st,

A

Q

Did any part of your investigation, or
part of your investigation occur after
20087
No.

Wen is it fair to say that the great portion
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of your investigation was conplete?

A | believe the last interview !l did was right
bef ore January 1st of 2008, or thereabouts, right around the
first of the year.

Q As part of your investigation, did you provide
a docunentation of your, what you testified to earlier as
t he reprocessing of the suspected vehicle that was burned?

A Yes.

Q Did you provide in that docunentation proof of

where it could be | ocated?

A Yes.

Q Di d you photograph that vehicle?

A Yes. On the last date, or the only tine | ever
saw the vehicle, | believe | took a hundred and seventy-two

pi ctures on that date.

Q Did you, as part of your investigation, provide
an estimated valuation for that vehicle?

A Yes.

Q Detective Schillinger, were you involved in a
conversation between nyself and M. Mchael that related to
the Ellison arson?

A Yes.

Q Do you recall approximately the date of that
conversati on?

A | would say mddle to end of March of 2008.
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Q What do you recall was the information that was
exchanged between M. M chael and nyself with regard to the
Ellison matter?

A Vell, M. Mchael was advised of nmy finding in
i nterviewi ng Shawn Moore and Harol d Dougl as Beatty and what
they had to tell ne.

Q And did you give specifics to M. Mchael, nore
specifics about that, | guess pending investigation given to
M. M chael ?

A Yes.

Q Were any threats levied to M. Mchael to be
conveyed to M. Ellison during that conversation?

A No.

Q Goi ng back to your investigation, into the
arson specifically, did anything, in ternms of you getting
mat eri al docunented and preserved, was there any
irregularities in your process?

A No.

Q In fact, did you have occasion to have
conversations wwth M. Mchael's investigator about certain

facts and statenents in your investigative file?

A Yes.
Q And was that prior to April 1st, 2008?
A Yes.

MR. TWTG | have nothing further at this
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ti me, Your Honor.
CROSS- EXAM NATI ON
BY MR. WATSON

Q Do you know Dee Anes?

A | do.

Q When did you first neet her?

A |'"d have to look at the report. | believe it

was July the 10th or 11th of 2007.

Q Did you know her prior to your investigation of
this case?

A No, | did not.

Q Now, that autonobile that was subject to this

al l eged arson charge, was it taken into evidence?

A No.

Q Is it in evidence at this tine?

A No, it's not.

Q Has any chain of custody ever been established

with regard to that evidence?
A To the evidence, yes. To the vehicle, no.
Q Vell, the vehicle itself would be evidence
i nasnmuch as it was the subject of an arson claim correct?
A Vell, | guess that's naybe your interpretation
but it's not mne. The evidence is what | seized out of the
vehi cl e and what was docunent ed.

Q Well, did you talk to the owner of the business
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that repaired the car?

A O Billings Autonotive, yes, | did.

Q VWhat did he tell you with regard to whet her the
gas tank was dropped?

A He said it was not.

Q Al right. Dd you talk to the nechanic who

wor ked on the car?

A Denton Shillref who was the --
Q " mjust asking whether you talked to hin?
A Well, if you would have let nme finish, I would

have told you that. M. Shillref told ne he was the person
who worked on the car.

Q The owner of the business?

A Correct. He's a nmechanic that works there.
It's a small fam | y-owned business | guess you coul d say.

Q Now, but you yourself don't know whether the
tank was dropped or not because you weren't there, correct?

A | do not work at Billings Autonotive, | can
just conme to an opinion, just |ike yourself, based off of ny

i nvesti gati on.

Q Do you know what the point of ignition of the
fire was?

A Yes.

Q Have you seen the affidavit of probable cause

in this case?
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A | have not, no.
Q Do you have any idea why the affidavit of

probabl e cause would not relate the point of ignition?

A Are you talking the area of origin, or the heat
sour ce.
Q Yeah, the heat source.
Oh, no, | do not know heat source.

Ckay. D d you have an i ndependent appr ai sal

done of this car in order to determ ne the val ue?

A No.

Q Was Lionel present at your neeting with Jeff
M chael ?

A No, as far as I'maware. It was over the

t el ephone, so he coul d have been there.

Q And as a matter of fact, the car in question
has been rel eased fromthe custody of the police departnent
and is now in the possession of a third party not associ ated
with | aw enforcenent; is that correct?

A That is ny understanding, correct.

Q Now, your response to M. Twito's question
regardi ng whether there was any allusion to prosecution for
W tness tanpering nade to M. Mchael, did that also pertain
to Marlene Ellison?

A Well, first to correct you, M. Twito asked ne

if there were any threats. There were not any threats.
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Now, there was an allusion to additional charges of w tness
tanpering for M. Ellison. Now, your perception of a threat
may be different than mine. | don't perceive M. Twito
telling M. Mchael that your client is, could be subject to
addi tional charges, | don't think that's a threat, but you
may, | don't know. But there was no nention of Marlene
Ellison in that conversation that I'maware of, that | can
remenber, it was strictly pertaining to your client.

Q All right. Wll, nobody is suggesting that the
inplication or indication by M. Twito that further charges
m ght be outstanding if M. Ellison declined to go al ong
with the plea agreenent, it's not necessarily a threat.
mean, that's just a fact of life.

A Sure. | agree.

Q So there was sone di scussion of the fact that
his office was considering further charges against Ellison
in the event that this arson plea was not entered?

A Yes, for the defendant when you say Ellison.

It was not relating to the defendant's nother, but the

def endant .
Q And what was that based on?
A What was the --
Q What woul d those -- Were you involved in the

i nvestigation? Because it's mnmy understanding that Lionel

Ellison never talked to this witness that it's alleged he
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tanpered with. Do you have any evi dence that he did?

A Vell, | have two witnesses that say he did.

Q And who is that?

A M. Beatty and M. Moore, and then the
confirmation -- or the allegation that they then contacted

M. M chael and the defense investigator.
Q Al right. But M. Mchael was also in on

placing this ad in the newspaper, correct?

A | do not know.

Q Did you ever see the ad?

A | never did, no, so | don't know who actual ly
pl aced it.

Q But that would be your inpression based on the

testi nony you' ve heard here today, that you heard Marl ene
testify that her nunber and Jeff M chael's nunber were on
t he phone ad, correct?
A | heard her say that, yes.
MR. WATSON:  All right. No further questions.
MR. TWTG | have nothing further, Your Honor.
THE COURT: You may step down.
THE WTNESS: Thank you
MR. TWTO  No further w tnesses, Your Honor.
THE COURT: M. Watson, did you wi sh to nmake
addi tional argunent than what's in your brief?

MR. WATSON:  Yes, Your Honor, if | may?
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First of all, Your Honor, | went over
this transcript of the plea colloquy. M. Ellison was
informed by his | awer, and the acknow edgnent reflects
this, that he was entitled to argue for a deferred.
Apparently, the prosecution and M. M chael were aware, or
it would seemto nme shoul d have been aware that M. Ellison
was not entitled to a deferred because of his record. He
pl ed under the pretense that he was entitled to a deferred.
He pl ed under the pretense that he was pleading to a
m sdeneanor. It's obvious fromthat acknow edgnent that he
didn'"t wite any part of that. He testified that he was
given that and told to sign it in the Judge's chanbers.
This is an Alford plea where he did not state facts that
woul d support an i ndependent finding by the Court that he
was guilty. He was not told by anybody, including the
Court, that one of the consequences of his guilty plea was
that he would be required to register as a violent offender.
He was not told by the Judge that he was, that he coul d not
wi thdraw his guilty plea once he entered it.

If the Court reviews the transcript of
t he change of plea hearing at the point which the Court
asked hi m whet her he was satisfied with his | awer,

M. Mchael is on the record pronpting himto say, quote,
"this is the part where you say yes." Lionel, as he said,

grudgingly said yes, and then the courtroom apparently
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erupted into | aughter because that even nmade it into the
record. He began to -- Well, first of all, the Judge didn't
tell himthat the Judge didn't have to accept the agreenent.
Al though, I will concede that that is in the acknow edgnent.
But | do believe, Your Honor, that in all fairness to

M. Ellison, that it's entirely believable, while not I|ies,
that he signed that agreenent without reading it. By that
time, Your Honor, he was to the point where he felt |ike he
had to plead to whatever M. M chael suggested that he pl ead
to, or he and his nother were going to be in jeopardy of
havi ng additional charges filed against them He began

i medi ately to reassert his innocence. He never conceded
that he was, that he was guilty.

In fact, the acknow edgnent doesn't say
plea of guilty, it says plea of Alford. And that's not
entirely correct, because you have to plead guilty in order
to get an Alford plea. | nean, he told the probation
officer, if you look at the presentence report, it reflects
that when he was asked to relate what he had done, he told
t he presentence, or the probation officer that he didn't do
anything, and the only reason he pled guilty was to, because
his awer told himto and to avoid himand his nother being
prosecuted for other offenses.

He filed a notion to withdraw his guilty

plea in atinmely manner. He filed a brief and exhibits
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reflecting that he has a cogni zabl e defense and that this is
not a frivolous notion or an attenpt to posture and get the
pl ea withdrawn and in opens of negotiating a better plea
agreenent. He does intend to go to trial. It will not cost
this Court over a day and a half of courtroomtinme to try
this case.

The brief filed by the prosecutor clearly
alludes to the fact that the prosecution indicated that
there was a tanpering issue. The defense does not believe
that there is a tanpering issue or that there ever was a
tanpering i ssue and wonders whet her the fact that
M. M chael suggested this ad be placed in the newspaper
which | don't see anything the matter with it, asking for
W tnesses, and it turned into a tanpering issue, may have
affected M. Mchael's incentive to get this case resol ved
with a guilty plea, because clearly if this case had gone
further, and with particular regard to a tanpering charge
being filed, he would have at |east been a witness in the
case.

It's al so, on page 5, the prosecutor in
his reply brief indicates that it wasn't, that Mrlene
Ellison's conduct wasn't relevant. And that is not entirely
correct, because she indicated that M. Mchael told her
that she had been threatened with prosecution, and Lionel

and her both were going to wind up in jail for wtness
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tanpering if Lionel didn't plead guilty.

| f you read the affidavit of probable
cause in this case, while it does support a finding of
probabl e cause, and | can certainly understand why the Court
signed an Information in this case, if you really |ook at
it, it doesn't support a logical, it doesn't set forth a
| ogi cal basis for successful prosecution. The car, which
di sagree with Oficer Schillinger, |I believe is a materi al
pi ece of evidence. | believe it's Exhibit A It was never
taken into evidence. There was never a chain of custody
mai ntai ned. There was never an independent appraisal done
to establish if there was a jurisdictional anount that this
car was worth enough to support the jurisdictional anount
necessary in order to charge or prove an arson. And there
was no establishnment of a point of ignition. There's sinply
not a theory of prosecution

Finally, Your Honor, the totality of the
ci rcunstances, and | suggest to the Court that M. Ellison's
representations to this Court are candid and truthful, as
are his nother's, that he sincerely believed that he had to
plead guilty to sonmething that he didn't do, rendering his
plea, in ny opinion, under the law, involuntary, and | don't
believe this satisfies the requirenent under the |aw that
M. Ellison be afforded the opportunity to enter into a

knowi ng, voluntary or intelligent plea, and | don't believe
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that if this Court had known what has been adduced at this
hearing that the Court would have received this guilty plea,
not that you did, but that any court woul d have received
this guilty plea at all. And | ask that the Court allow
M. Ellison to wwthdraw the guilty plea and have his day in

the court, Your Honor, as brief as that day in court m ght

be.

THE COURT: M. Twito.

MR. TWTGO Briefly, Your Honor. As far as
argunment is not contained in ny brief, Judge, | think this

is, there's alittle bit of a disadvantage here in that the
defense is not alleging effective assistance of counsel, and
t hen under cross-exanm nation, they say they did whatever
M. Mchael said, and if M. Mchael never provided themthe
di scovery, didn't have inforned discussions with them about
the state or the facts available to the State, and there's
definitely an ineffective claimhere. So wth that said, |
t hink that maybe we need to, | hate to do this, reopen this
for a Finley type hearing and allow M. M chael under the
protection of Gollehon to offer sonme explanation as to why
none of this was done.

From M. Detective Schillinger's
testinony, he stated that his investigation was essentially
conpl ete by January of 2008. That neant that M. M chael

and M. Ellison had approximtely three nonths to eval uate
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the State's evidence. Further, M. Schillinger did give
sonme insight into howwell M. Mchael was aware of sone of
the issues and that he was investigating this because he did
speak with an individual that apparently all egedly answered
t he newspaper ad. Further, M. Schillinger indicated he had
conversations with Tom Taggart regarding facts in the case,
that the issues were identified, | believe it's part of the
Court file.

The omi bus form has a claim by
M. Mchael that he was aware of the value of the vehicle,
and that that was an issue. So M. Mchael, at |east from
the record that we have today and what this Court has to go
upon, was inforned as to the facts that the State could
present and that he could give M. Ellison an inforned
deci si on.

Qoviously fromMs. Ellison' s testinony
today, she did indicate that she net with M. M chael at
| east four or five tinmes, perhaps less than 10, but they did
di scuss issues relating to the case, so that again
M. Mchael was neeting with people, including Lionel, as
she stated that she went with Lionel all of those tines,
with the exception of one tine.

You know, again, Your Honor, the Court
has before it a record that shows the Court's coll oquy.

Judge Fagg asked the necessary questions of M. Ellison
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during the change of plea hearing. He did sign a waiver of
acknowl edgnent. Now, M. Ellison testified that he just
signed this wthout any reading it or not, but I ask you to
consi der that |ess than genui ne because of what is at stake
here. One, he's an educated man with at | east several years
of college. He's experienced in contracting. He stated
that he reads contracts, especially ones that aren't his
own, to ensure what's inside of thembefore he signs them
The Court was presented during this
Al ford plea with an offer of proof that neets all the
el ements. M. Ellison did not object to the State's offer
of proof. M. Ellison never asked for clarification or that
he couldn't hear, and he had the opportunity to do so as
evi denced by the transcript at the end, he does ask a
guestion, one that is pertinent, neaning he is
under st andi ng, or when he can't hear what the Court is
sayi ng, he knows to follow up wth a question, what does
t hat nean?
| think that this is | ess than genui ne.
| think this is an adequate colloquy which was central to
t he question of voluntariness under the new standard, under
the Lone El k and Warclub standards. This is very simlar to
Warcl ub, with the exception that this Court does not have
before it the Finley | and Finley Il hearings that they had

in Warclub. This is basically an ineffective of assistance
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of counsel claimaguised as a withdrawal of plea, arguing
facts that should be done at trial, in fact one of the issue
with value. Well, value as an el enent of arson, as an
el enent of theft, as an el enent of any charge where it is an
el ement is always based upon, is always given to the trier
of fact, that is the jury.

Judge Fagg, in the colloquy, rem nded
M. Ellison several tines that he could have this go to
trial. Value, which M. Mchael was aware of, was an issue,
t hey coul d have gone to trial, that could have been a
successful defense. M. Mchael was aware, based upon
M. Schillinger's testinony today, that the State did not
have in its possession the vehicle. He could have
chal l enged that, if he deened it necessary. M. Mchael is
a seasoned defense attorney. Unfortunately, he's not here
to defend what he did in this case.

Judge, with that said, based on the
Lone El k-Warclub standard, if the Court |ooks at the Wi ver
of Acknow edgnent of Rights, which the defendant says
contains his signature, which contains the necessary rights
that he needs to waive, if the Court |ooks at Judge Fagg's
colloquy, it is adequate, it is sufficient under the
standard, it was voluntary, and he has not net the big cause
standard here today. Wth that said, | ask that the Court

deny the defendant's notion
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THE COURT: Well, | have to agree with
M. Twito that it was never presented to the Court in the
briefs by the defendant that this was in effect an
i neffective assistance of counsel claim which it surely is.
The defendant is claimng that he never received any of the
investigative file, he never was allowed to di scuss any of
the contents of that file with his counsel, he was not
al lowed to discuss or didn't have the opportunity to di scuss
t he Acknow edgnent of Waiver of Rights by Plea of Guilty, in
this case Alford plea, prior to signing it and participating
in the colloquy with Judge Fagg. | nean, all of that is an
i neffective assistance of counsel claim And it's certainly
not appropriate for the Court to try to evaluate that claim
wi t hout going through the procedure that's required by the
Suprenme Court, that being the Finley hearing process.

So as much as | would like to have the
matter submtted today, | don't believe that's possible. |
believe M. Mchael is entitled to be allowed to respond to
the allegations that M. Ellison has nade here today, and
the Court is entitled to hear his responses and determ ne
everybody's credibility and so forth and so on. And so it
| ooks Iike we're going to have to set another hearing and
ask M. Mchael to cone and testify. And certainly he's
entitled to a transcript of today's proceedi ngs so he knows

what went on. So we'll adjourn for today, and I'll ask
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to cone in and we'll tal k about when we m ght set a

By the way, | have sui sponte vacated the

sentenci ng hearing for tonorrow.

MR. WATSON: Thank you, Your Honor.
MR. TWTG  Thank you, Your Honor.
THE COURT: So I'll see counsel in chambers.

(Wher eupon, the Court adjourned at 2:57 p.m)
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